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VICKSBURG AND MERIDIAN R. R. CO. VS, ISRAEL PUTNAM, 1 


1 decord. 


IsRAEL PuTNAM 
Us. 


Tue VICKSBURG AND MERIDIAN RAILROAD COMPANY. 
Attachment—City court of Atlanta. 
temoved to U.S. circuit court, northern district of Georgia. 


Be it remembered that on the 13th day of March, 1883, there was 
filed in the clerk’s office of the United States circuit courtin and for 
the northern district of Georgia the record in above-stated case, re- 
moved from the city court of Atlanta, Georgia, in words and figures 
following, to wit: 


Affidavit. 
Attachment—City Court of Atlanta. June Term, 1882. 


ISRAEL PUTNAM 
vs. >No. 64. 
VICKSBURG AND MerrIpran R. R. Co. 


GEORGIA, Fulton Co.: 

Before me came Israel Putnam, who, on oath, being sworn, says: 
That the Vicksburg and Meridian Railroad Company is a foreign 
corporation doing business and residing out of said State, and that 

it has damaged him in the sum of twenty-five thousand dol- 
2 lars by reason of an injury which it did to him in the State 

of Mississippi; deponant swears that the said Vicksburg and 
Meridian Railroad Company is indebted to him in the sum of 
twenty-five thousand dollars by reason of said injury. 


ISRAEL PUTNAM. 


Sworn to and subscribed before me, this 24th day of Jan’y, 1882, 
DANIEL PITCHFORD, J. P. 


Bond. 


GEORGIA, Fulton Co.: 

We, Israel Putnam, principal, and I. 8. Boyd, Livingston Mims, 
and H.S. Stockdell, securities, acknowledge ourselves bound unto 
the Vicksburg and Meridian Railroad Company in the sum of fifty 
thousand dollars, subject to the following conditions: 

That the said Israel Putnam, principal, is secking an attachment 
against the said Vicksburg and Meridian Railroad Company, which 
is now about to be sued out, returnable to the December term of the 
city court of Atlanta, of the county aforesaid : 

Now if the said Israel Putnam shall pay all damages that the said 
Vicksburg and Meridian Railroad Company may sustain, and also 
all cost that may be ineurred by it in consequence of suing 
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2 | THE VICKSBURG AND MERIDIAN R. R. CO. 


3 out such attachment in the event that the said Israel Putnam 
shall fail to recover in said case, then this bond to be void. 


ISRAEL PUTNAM. [n. s. 
L. MIMS. rh. 8. 
ISAAC 8. BOYD. L. 8. 
H. ©. STOCKDELL. — [t. s. 


Executed in the presence of Daniel Pitchford, J. P., this 24th day 
of Jan’y, 1882. 
Attachment. 


GEORGIA, Fulton Co.: 
To all and singular the sheriffs and constables of said State: 


You are hereby commanded to attach and seize so much of the 
property of the Vicksburg and Meridian Railroad Company as will 
He the sum of twenty-five thousand dollars and all costs; and 
also serve such summons of garnishment as may be placed in your 
hands, and that you make return of this attachment with your 
actings and doings entered thereon to the June term, 1882, of the 
city court, of Atlanta, of the said county, to which court this attach- 
ment is hereby made returnable. 

Herein fail not. 

Witness my hand and seal this the 24th day of Jan’y, 1882. 

DANIEL PITCHFORD, J.P. [t. s.] 
4 Service by Sheriff. 

I have this day levied the within attachment by serving a sum- 
mons of garnishment in said case upon the Western and Atlantic 
Railroad Company by serving said summons upon R. A. Anderson, 
superintendent of said company, and by leaving said summons at 
the place of transacting the usual and ordinary public business of 
said corporation, at ten o’clock a. m., March 28th, 1882. 

A. M. PERKENSON, Sh’ff. 


I have this day levied the within attachment by serving a sum- 
mons of garnishment in said case upon the Atlanta and West Point 
Railroad Company by serving said summons upon L. P. Grant, 
superintendant of said company, and by leaving said summons at 
the place of transacting the usual and ordinary public business of 
said corporation, at ten and one-half o’clock a.m., March 28th, 1882. 

A. M. PERKERSON, Sh’ff- 


Filing. 
Filed in office May 16th, 1882. C. H. STRONG, Clerk. 
Answer of Garnishee. 
City Court of Atlanta. June Term, 1882. 


IsRAEL PUTNAM 
Us. 
VICKSBURG AND MreRIDIAN RaILRoap Company. 


And now at the June term, 1882, of the city court of Atlanta, 
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VS. ISRAEL PUTNAM. 3 


5 to wit, on this 27th day of June, 1852, comes the Western and 

Atlantic Railroad Company and makes answer to the garnish- 
ment served upon it by service upon its superintendant, R. A. Ander- 
son, on March 28th, 1882. Respondent, reserving all questions as to 
said service, saith: That said Western and Atlantic Railroad Com- 
pany is not indebted to the defendant in any sum whatever, and 
was not indebted to it at the time of said service, and has not been 
indebted to it at any time since said service and this answer. Re- 
spondent further says that said company is not now, and was not at 
the time of said service, and has not been at any time since said 
service and the time of this answer, possessed of any property or 
effects of the defendant whatever. Respondent further says that it 
has incurred ten dollars as expense as attorneys’ fees in making 
this answer, which sum respondent asks to be allowed it as costs, as 
provided by the law. And having now fully answered by its said 
superintendant, on whom said service was made, respondent asks 
hence to be dismissed. This June 27th, 1882. 

JULIUS L. BROWN, 
Att'y W. and A. R. R. Co. 


STATE OF GEORGIA, Fulton County: 


You, Robert A. Anderson, superintendent of the Western 
(5 and Atlantic Railroad Company, do swear that the facts stated 
in the above and foregoing answer are true to the best of your 
knowledge and belief. So help you God. 
R. A. ANDERSON, Superintendent. 


Sworn to and subscribed before me, this June 27, 1882. 
C. T. WATSON, N. P. 


Filed in office June 27,1882. C. H. STRONG, CLS. C. 
Declaration in Attachment. 


GeorGIA, Fulton Co.: 
To the city court of said county: 

The petition of Israel Putnam shows that the Vicksburg and 
Meridian Railroad Company, a corporation organized and located 
in Mississippi, has damaged him in the sum of twenty-five thousand 
dollars by reason of the following facts: On the night of the 15th of 
September, 1881, your petitioner was a passenger on a car of said 
railroad company, the same being a common carrier. About day- 
break on the morning of the 16th, near Edwards, in the State of 
Mississippi, while your petitioner was riding as a passenger, carried 
by said V. and M. Railroad Company, the ear in which he was riding 
jumped from the track or fell, the rail breaking. The accident was 
caused by the negligence of defendant, and resulted from the de- 
fective condition of the road-bed, from rotten cross-ties, from the 

worn condition of the rail, from the imperfect condition 
7 of the running-gear, and from other negligence on the part 
of defendant. The defendant was also at fault in the man- 
ner of running the train, the speed being too rapid.’ The plaintiff, 
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4 THE VICKSBURG AND MERIDIAN R. R. CO. 
your petitioner, was without fault, and the accident resulted from 
defendant’s negligence. By reason of said accident your petitioner 
received serious bodily injuries, causing to him great mental and 
yhysical pain. Your petitioner's collar bone was broken, a point of 
hig shoulder bone was broken, his shoulder blade was broken, sev- 
eral of his ribs in the back and in the front were fractured, his ear 
was cut open, he was bruised from his head to his feet, his hearing 
and his sight were impaired; for several weeks after the accident his 
spit blood; he was confined to his room for months, unable to do 
anything except to attend to his injuries; his breathing was made 
difficult, his capacity to work and endure fatigue was Impaired and 
lessoned one-half; his injuries were of a permanent character in all 
respects, including pain and suffering. Your petitioner was at the 
time 48 years of age, and was making five thousand dollars per year 
from his personal exertions. Your petitioner has incurred an ex- 
pense of two hundred dollars for the services of physicians to 
attend to his wounds, and the further sum of one thousand 
8 dollars for other expenses connected with said injuries, such 
as medicines, servants, and nurses’ bills, etc.,ete. Your peti- 
tioner has commenced his action by an attachment, returnable to 
the June term, 1882, of the city of Atlanta, for the recovery of the 
damages hereinbefore stated. ‘Said attacliment has been levied by 
service of process of garnishment upon the Atlanta and West Point 
R. R. Co. and the W. and A. R. R. Co. Your petitioner makes this 
his declaration of the facts in said attachment case, and asks for 
judgment against the V. and M. R. R. Co. for the amount herein- 
before stated. 
HAKE SMITH, 
Att'y for Petitioner. 


Filed in office June 28th, 1882. 
C. H. STRONG, CS. C. 
Plea of Defendant. Suit for Damages for Personal Injury. 
In City Court of Atlanta. 
[skAEL PUTNAM vs. VICKSBURG AND MERIDIAN R. R. Co. 
And now comes the said defendant, by its attorneys-at-law, Mynatt 
and Howell, and defends the wrong and injury, when, &c., and for 
plea says it is not guilty of the supposed wrongs and injuries com- 


slained of by the plaintiff in his declaration, and of this it puts 
itself upon the country. 


MYNATT & HOWELL, 
Attys for Def’d'. 
9 Filed in office July 12th, 1882. 
C, H. STRONG, Clerk, 


from 
loner 
and 
nt of 
 sev- 
Ss ear 
ring 
it has 
oO do 
nade 
and 
n all 
the 
vear 
1 eXx- 
s to 
sand 
such 
eti- 
c to 
the 
| by 
oint 
this 
: for 
eln- 


GES OME ay he ie 


VS. ISRAEL PUTNAM. 5 


Petition for Removal. 
In the City Court of Atlanta, State of Georgia. 


IsRAEL.PUTNAM 
v8. 
Toe ViceksBURG AND MeripiAn RAILROAD COMPANY. 


Petition for removal to the cireuit court of the United States for 
northern district of Georgia. 


To the said city court of Atlanta: 

Your petitioner, the said Vicksburg and Meridian Railroad Com- 
pany, shows that the matter and amount in dispute in the above- 
entitled suit exceeds, exclusive of costs, the sum or value of five 
hundred dollars. That the controversy in said suit is between citi- 
zens of different States, and that your petitioner was at the time of 
the commencement of said suit and still is a citizen of the State of 
Mississippi, in which State petitioner was incorporated and then did 
and now does business, and that the said Israel Putnam was then 
and still is a citizen of the State of Georgia, in the said northern 
district thereof. 

And your petitioner offers herewith a bond, with good and suffi- 
cient surety, for its entering in said circuit court of the United States, 

on the first day of its next session, a copy of the record in 
10 this suit, and for paying all costs that may be awarded by said 

circuit court, if said court shall hold that this suit was wrong- 
fully or improperly removed thereto. 

And petitioner prays this honorable court to proceed no further 
herein, except to make the order of removal required by law, and 
to accept the said surety and bond, and to cause the record herein 
to be removed into said cireuit court of the United States in and for 
the said northern district of Georgia. 

And petitioner will ever pray. 

MYNATT AND HOWELL, 
Attys for Petitioner. 
GEORGIA, Fulton Co.: 

Before the undersigned personally appeared G. A. Howell, who, 
on oath, says: That he is one of the attorneys for petitioner in the 
above-stated case, and that the statements in said petition are true, 
to the best of his knowledge and belief. 

G. A. HOWELL. 


Sworn to and subscribed before me, this Feb’y 2d, 1883. 
J. H. JONES, 
Notary Public, Fulton Co., Ga. 


Bond for Removal. 


Groraia, Fulton County: 
Know all men by these presents, that the Vicksburg and Meridian 
Railroad Company, as principal, and “ ,’ as surety, are held 
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and firmly bound unto Israel Putnam in the sum of two hundred 
and fifty dollars, for the payment of which we bind ourselves, 

1] our successors, heirs, and legal representatives and assigns, 
jointly and severally, firmly by these presents. 

Yet upon these conditions: The said railroad company having 
petitioned the city court of Atlanta, Georgia, for the removal of a 
certain cause therein pending, wherein said Putnam is plaintiff and 
said Railroad Company is defendant, to the circuit court of the 
United States for the northern district of Georgia: Now, if the said 
railroad company shall enter in the said cireuit court of the United 
States, on the first day of its next session, a copy of the record in said 
suit, and shall well and truly pay all costs that may be awarded by 
said circuit court if said court shall hold that said suit was wrong- 
fully or improperly — thereto, then this obligation to be void; 
otherwise, of full force and virtue. 

Witness our hands and seals, this second day of February, 1883. 


VICKSBURG & MERIDIAN RAILROAD 


COMPANY, [ SEAL. | 
Per MYNATT & HOWELL, Jts Att'y-at-Law. 
CAMPBELL WALLACE. [SEAL.] 


In presence of— : 
J. H. JONES, 
Notary Public, Fulton C%., Gra. 


Filed in office February 2nd, 1885. 
C. H. STRONG, C.S8. C. 


12 Amendment to Declaration. 


Pl’ff amends his declaration, and says that the accident which 
resulted in his injuries was produced by the gross negligence of 
def’d’t, the facts being as follows: The iron used as rails was so old 
that it — thoroughly unsafe; the cross-ties and road-bed had been 
neglected, and the entire condition of the road in these respects had 
been frequently called to the attention of the board of directors by 
the superintendent, and had been by him declared to be unsafe. 
Pl’ff charges these facts as aggravating circumstances, and sues for 
punitive damages. 

HAKE SMITH, 
PU fs Att'y. 

Notice of the filing of this amendment acknowledged. 

Feb’y 26th, 1883. 

MYNATT ann HOWELL, 
Attys for Def’d't. 

Filed in office February 26th, 1883. | 

C. H. STRONG, C. S. C. 
Order of Removal. 

Upon considering this application it is ordered that the said bond 

be accepted and that the application be granted, and the cause 
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Vs. ISRAEL PUTNAM. 7 

be removed from this court to the circuit court of the United 
13 States for the northern district of Georgia, and that the clerk 

of this court make out and send to said circuit court a complete 
record of all the papers, pleadings, &c., &c., in this court appertaining 
to said case. 

This Feb’y 26, 1883. December term, 1882. 
RICHARD H. CLARK, 
Judge C.C. A. 

STATE OF GEORGIA, Pee 

County of Fulton, j 3s 


I, C. H. Strong, clerk of the superior court and ex-officio clerk of 
the city court of Atlanta in and for said county, do hereby certify 
that the foregoing is a true and complete transe ript of the proceed- 
ings had in the city court of Atlanta in the case of Israel Putnam 
vs. The Vicks burg and Meridian Railroad Company, as appears of 
record and of file in my office. 

Given under my hand and seal of office, this 9th day of March, 
A. D. 1883. 

[ SEAL. | C. H. STRONG, 
U.S. C. & ex-officio Clerk C. C. A. 


Filing. 
Filed in clerk’s oftice March 138, 1885. 


R. E. BOYD, 
Deputy Clerk U.S. Cir. Court, N. D. of Ga. 


Amendment to Declaration. 


14 Plaintiff amends lris - laration and says that the amount 
of his physician’s bill is $500, and for that amount he prays 
for a judgement. 
HOKE SMITH, 
PU i's Att'y. 
Filing. 


Filed in office April 28th, 18853. R. k. BOYD, 
Deputy Clerk. 


Charge of the Court. 


Damages. In the United States Cireuit Court, H. K. MeCay, Judge, 
Presiding. Trial April 28th, 1883. 


IsRAEL PUTNAM 
Us. 
VICKSBURG AND MERIDIAN R. R. Co. 


GENTLEMEN : This is an action brought originally from the State 
court of Fulton county, of this State, but the defendant, being a cit- 
zen of Mississippi, has exercised the right which he has in the Con- 
stitution and laws of the United States to transfer and remove the 

‘ase from the State court to the U.S. court for trial, and it is now 
before us for hearing. 


im |) 8 THE VICKSBURG AND MERIDIAN R. R. CO. 


l The plaintiff claims he wasa passenger on defendant's railroad in 
| Mississippi on the 16th of September, 1881, and during the night, 
| about daybreak, that there was a run-off of the train, the cars 
if were thrown over, and he was seriously injured; that he be- 
| 15 ‘ame unconscious, and for several days did not know any- 


thing; that he had a raging pain; that his ribs were broken, 
| his collar-bone broken, his ear cut, and his eye injured; that he 
i} continued for some time confined to his bed, and that he continued 
almost entirely unfit to do any work or business until January 
thereafter—at least he claims that he was damaged in that way. 
Now I charge you that a common carrier (which this railroad 
was) is bound under the law for damages which its passengers suffer, 
for injuries received by reason of any want of that extraordinary 
care and diligence which the law casts upon a carrier. 
The law of Georgia, which is the law of England, and is the law 
of all the States, unless there is some statute to the contrary, makes 
a distinction between a common carrier of passengers and a common 
earrier of goods. A common carrier of goods is bound to carry them 
any way; he is bound for hidden defects to machinery and for rob- 
bers and for everything to carry the goods, because he has the goods 
in his charge, and has the whole control over them, but a carrier of 
passengers is not so tightly bound as that. The passenger is there 
and can exercise control himself. Therefore the law lays 
16 down this rule in regard to a carrier of passengers, that he 
is bound to extraordinary diligence; that is, that diligence 
which a very prudent man takes. That is the language of the code 
of Georgia, and is the common law. Extraordinary diligence is 
| that diligence which very prudent persons, having charge of a thing 
| of that kind, would take of it. 

{ charge you that if the testimony shows to you that this man was 
hurt, and shows you that he was hurt for the want of the exercise 
by the defendant of that extraordinary diligence that the law casts 
upon a railroad company, then the railroad company is bound to 
pay whatever damages he sustained; but if the company did exer- 
cise that extraordinary diligence which very prudent men exercise, 
or ought to exercise under such circumstances, if it did exercise such 
diligence in your judgment, why, then, the railroad company is not 
liable, if it could not be helped, although defendant be sadly injured, 
yet the company is not liable. | 

One side has set up a poor mouth, that in consequence of poverty 
it could not keep the road in order, because it was too poor. 
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H 

' I charge you if a road carries passengers it is bound to have good 
, “ars, stages, tracks, etc., and if it be too poor to keep it in order it 
i has got no business torun. But, on the other hand, you are 
i 17 not to plunder this company because it is in the hands of a 
| rich organization. The courts are established for the purpose 
t of doing justice, not excusing the poor nor punishing the rich, but 
doing equal justice to all men, rich and poor. There is one dis- 
tinction I will call your attention to after awhile where there is a 
h difference in regard to this matter. I will come to that after awhile. 
Now, it is insisted, by the defendant, that this accident was caused 
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by some defect which was unfor-seen. That is not enough. They 
might shut their eyes and not try to see it, or they might have poor 
eves. It must be unfor-seeable by extra care, not only untor-seen, 


t he be- because there might be poor agents. They must have good eyes to 
7 one look ; they havé good agents to hunt up the dangers and defects; 
broken, they must perform everything, as very prudent men would perform, 
that he under circumstances like those in question. 

ntinued Upon the testimony I charge you as follows: The principal wit- 
Smuary ness for the defendant was a man who was the section-master, that 
way. is Mr. Smith. If there was a rotten tie there, and he had overlooked 
alroad it, he would be strongly tempted to conceal it and put the fault on 
> suller, somebody else. The superintendent was the agent of the 
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15 road, but he testifies he did not examine it. 
He saw the accident was caused by a broken rail. He was 
in a hurry to get off, and he did not examine it closely. 

His testimony, therefore, does not amount to much, except to 
establish the fact that it was caused by a broken rail. What broke the 
rail he does not know. He does not know whether it was caused by 
a bad cross-tie, or by the iron being so thin that it could not support 
the weight, or whether it was caused by the constant, everlasting 
action of electricity, magnetism, and vibration, as was the opinion 
of Smith, the section master (he calls it chrystilization), so as to 


Ww lays disintegrate the parts to make it brittle. The older a rail gets, as 
uit he the section master says, the more liable it is to break, because it gets 
gence thinner by wear, and it gets brittle as these actions upon it are con- 
e code tinued for a long time. 
mee Now, the testimony of two of the plaintiff’s witnesses are persons 
thing who examined this tie and these pieces of iron right at the time, 
perhaps before even Mr. Smith did—at any rate right at the time. 
nh was One of them seems to be a man who knows something about rail- 
ercise roads. Mr. Roach says the rail was badly rusted and had the ap- 
Casts pearance of having lain upon a rotten or wet cross-tie. And 
ind to 19 then there is the testimony of Mr. Carrington, who says the 
— proximate cause was a rotten cross-tie. If it was a bad cross- 
2PCISE, tie and it was the cause of the accident, why, then, the negligence 
ssuch of the road would be very great or the negligence of the employees, 
2s DN because that was a thing anybody could see. ‘Three of the witnesses 
ured, says that it was a bad cross-tie. You remember, with regard to these 
| things, it is only a matter of opinion of these men. 
verly One says that it was a rusty place, as though it had lain on a 
rotten cross-tie. Another says right at the place where it was broken 
good there was a rotten cross-tie. Another stated the primary cause was 
ler it a rotten cross-tie. These are opinions. a 
u are Mr. Smith stated that he went and worked on it and studied it, 
of a and he came to the conclusion that the rotten cross-tie had nothing 
rpose to do with it, and he arrived at that conclusion from examining the 
, but different breaks, and deduced what was probably the result from 
dis- them, he saying none of the breaks was under the decayed cross-tie. 
—_ He is contradicted by one of the witnesses, who says that right 
hile. under the place which was broken was a rotten cross-tie. 
used If the rotten cross-tie was the primary cause, why there was a 
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plain, open case of negligence. It would be their duty to look after 
it, and if that caused the broken rail and this man is damaged the 
company would be liable. : 
20 sut it is insisted by the company that the broken rail came 
from some secret defect. If you believe that to be true, and 
that secret defect could not have been ascertained by proper dili- 
gence, fot every means must be used to detect it, especially in case 
of iron that is very old—if every means had been used to detect it, 
then the road is not liable. 

If you put an old man to do a young man’s work you ought to 
be sure that the old man is sound; you ought to test him. And so 
if you putan old rail forty years old, that has been run over by train 
after train for forty years, and put that to do the work of a piece of 
iron. I believe there is no testimony about the average age, but it 
is a question of universal notoriety that, as Mr. Smith said in’ his 
testimony, old rails are much more apt to break than new. If this 
rail had been here a long time it was their duty to take extraordinary 
care. Now,what would that be? Not merely to look at it; you can 
do that with the very best kind of rails. They would have a man 
pass over there, as he says, two or three times a week and look over 
everything. He does that with the very best kind of rails. When 

these rails get old and are liable to break much closer care 
21 ought to be taken. I would not be prepared to say what they 

ought to doin a case like this. If a rail be forty years old 
perhaps they ought to send a man around every day to hammer it. 
I do not say that this would be their duty. I suggest that to you 
for your consideration, because this is extraordinary to use a forty 
years’ old rail. 

There is no evidence that they did anything more with that than 
they did with any other rail. In this State the jury are judges of 
what the duty would be. I do not know what is the law of Missis- 
sippi, but as it is to be tried by Georgia law the jury are the judges. 
If there was just slight negligence then they are liable, because 
slight negligence is the opposite of extraordinary diligence. If the 
negligence is slight they are liable; you are to judge by what you 
know of human affairs, by what has been proven before you of the 
nature of this kind of business. This diligence become- more im- 
portant in the case of a railroad, where when an accident happens 
it is terrible. A stage coach may break down and very little harm 
happen; but when a train goes rushing and roaring along and it 
breaks down human life is sacrificed. Hence a higher degree of 
diligence is necessary. 

Well, now, if, under these rules, you find that the defend- 
22 ant was not negligent, it is not liable, and you will find for 
the defendant altogether ; but if, under these rules, you find 

that it was even slightly negligent, then it is lable. 

The next question you should look at is that of the amount of 
damages ; and the law is a little different in the case of damages be- 
tween men. Some men who have received hurts and have had in- 
juries done them are entitled to more damages than others, because 
they are better men. Some men are better money maker- than 
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others; some have trades, some no trades: and some are better able 
to use what God has given them or what they have aequired by 
education, and when anybody prevents them from exercising those 
powers they ought to be paid for in proportion to what those powers 
are. The rule I shall give you is only proximate, for a man who is 
only a common laborer may become a statesman and be worth 
millions of dollars, capable of making hundreds of thousands of dol- 
lars every year. So the man who is making money rapidly now 
may get to be a perfectly worthless man, and hence these things are 
uncertain, and you must only get at an average. You cannot get 
at absolute truth. A man who is making asmall income and is de- 
prived of that income is entitled to but small damages. A 
3 man who is making a large income and is deprived of it is 
entitled to large damages. 

As to damages: 

First. There is the actual pecuniary damage. Mr. Smith had a 
better word for it; he called it financial compensation; that is, the 
damage which can be computed with certainty—as, for instance, a 
doctor’s bill; that can be computed with certainty, and that has been 
proven in this case to be $290. Also the loss of time can be com- 
puted. It did not appear whether this man lost anything or not 
by the loss of time—whether he lost his salary. The company 
would not be bound to pay him perhaps for his salary if he did not 
perform his duty. There might be actual damage for the loss of 
time if there has been any sustained, but you cannot imagine ex- 
penses unless they are proven. 

In this case, so far as the salary is concerned, the presumption 
would be that he had lost his salary. That might be computed ; but 
there is no evidence about it. What the truth is about that we do 
not know, but, he having lost his time, the presumption is he lost 
his pay, and that would be another element of damage which you 
could ascertain with certainty. 

Second. Then there is another kind of damage for which 
24 there may be compensation, and that is for the pain and suf- 
fering. In all these cases of serious injury money cannot pay 

for the pain and suffering. , 

It only approaches to it; but he is entitled to some compensation 
for the pain and suffering. Now, that is left to the enlightened con- 
sciences of the jury. There is no measure for this, except that you 
are not to treat the thing lightly, and say | won't give much dam- 
age for that; it isa small amount. Nor are you to say that isa railroad 
company, and I will bear down heavy on it; but try to do justice 
between the parties. 

On this question of pain and suffering it is in your discretion. 

There is another element of damage, as claimed in this case, which 
is less certain, to wit, a kind of speculative damage, in which it is 
ascertained what a man would make at the time of the accident and 
what he was capable of making afterward. ‘To find out what he was 
capable of making you must find out what he did make, and then 
how much his capacity to do his former duties was injured, and, 
having ascertained that, find out how old he is; then find out how 
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much he is damaged every year, and then find out from the table 
which you willhave out before you how much one dollar of 

25 annuity to the end of his expect is worth and multiply them 
together. 

As I said, all this is not very certain. You cannot ascertain it to a 
certainty for several reasons. No man can tell how long a man 1s 
going to live, but you can come close to it; you can tell about how 
many out of ten thousand is going to die per year. 

Sometimes an injury is a benefitto a man. I had a conversation 
with the superintendent of the blind asylum, and he told me of a 
man in Lowndes county who met with an accident and was made 
blind by it. He was a rather worthless chap, but they sent him to 
the asylum and he learned to make useful things, and he went back 
to Lowndes county and he has got quite well off. You must only 
average it. A man who makes a good deal of money one day may 
get to be a drunkard, or his whole business may break down, as is 
often the case. His mode of life may change. He may be engaged 
in making hoops, for instance, and in two or three years hoops may 
go out of fashion and all the concerns go out with them. 

Find out what that man is capable of making. His testimony is 

he had a salary of three thousand dollars, and he had a trade, 
26 to wit, an adjuster. Find out his true loss. That was his 

profession. He said he made seven hundred to one thousand 
dollars as an adjuster. He was entitled to five per cent. on the 
profits, and the profits in three years had been about fifteen hundred 
dollars, but he said afterwards those things were lost at the end of 
three years. The contract was only for three years; then at the end 
of that three years he would be entitled to a settlement. As I un- 
derstood him to say the contract was for three years, and when the 
three years was up they ought to have a settlement. 

Now, you take this three thousand dollars and what he could have 
made otherwise, what he has shown he did make otherwise, and find 
out what he did make in one year. Find out from the proof how 
much he has lost. There is his own testimony, and it is to be taken 
like the testimony of every other party at interest; his own testi- 
mony is he could not carry on his old business. It required an 
amount of exercise and travel, which would be perfectly impossible 
for him to take, and he had to go back into a business by the month, 
where he could have an office and where he would be at — expense. 

Under his contract there would be no expense; they paid his 

expenses. As an adjuster he had his expenses paid, and 
27 ten dollars a day. Now, in the new business he still keeps 

up a small business of adjuster. He gets $175a month. He 
has a new business of his own in town, at which he hopes to make 
one thousand dollars, but thus far there has been no profits. There 
were expenses connected with it, and the profits were but little as he 
Says. 

I say to you that the kind of damage we are now discussing can- 
not be sure, certain. 

He may be damaged more or less now, next year he may be better. 
This is only one mode of arriving at it. You must take the whole 
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thing together. He may get well. The doctors tell you thechances 
are that things of this sort are permanent; that every breath he 
draws keeps the ribs in motion, and when once injured it is hard to 
heal. Thus it is with the attachment of the ribs. He may get well 
or he may not. These things are backward. Try to do what is 
right and just between the parties. You cannot be accurate, as this 
kind of damage you can only app-oximate. 
Now, gentlemen, if under all these rules you find the defendant 
is liable, then find the amount of his liability. In arriving at the 
amount of liability, as I said before, there are two things you 
25 must find; first, how much is the actual pecuniary damage 
he has sustained, the loss of the time and doctor’s bill; second, 
his pain and suffering for the future; and third, you will find out 
what he has been injured by the year. The company is bound to 
give him an annuity of the amount he has been damaged by the 
year, for a period equal to the expectation of plaintiff’s life. It 
would not do to say, this his expectation is thirty years, and he has 
lost one thousand dollars a year, therefore we will give him thirty 
thousand dollars, for the annuity will be payable one part this year 
and another part next year, and each of the thirty parts payable 
each of the thirty years. You must have a sum such that when he 
dies it will all be used up at the end of thirty years. 
(Mr. Smith, mark the table that has got the calculation. 
By Mr. Smiru: I have marked it opposite 49. It is on page 329.) 
By the Courr: Add that to the present worth of annuity if you 
find he was damaged. Find, gentiemen, a verdict, first, for the 
pecuniary damage; next, the pain, if he has suffered any; next, the 
loss per year, multiply by the amount you find in that table, and 
add the three together, and your verdict would be just a general 
verdict for the amount found. 
29 Now, gentlemen, retire and make up your verdict and try 
and do justice between these parties. ‘The money of the com- 
pany does not belong to you. This man’s health and life does not 
belong to you. You are only to stand between them and do justice 
as you would have justice done to you before your God. Retire, 
gentlemen, and make up your verdict. 


Judge's Certificate to Stenographer’s Report. 
The foregoing is a correct representation of the charge of the 
court In the above-stated case. May 4th, 1555. 
H. kK. McCAY, 
U. S. Judge. 
Filing. 


Filed in clerk’s office May 4th, 1885. 
R. &. BOYD, 
Deputy Clerk. 
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Verdict of Jury. + 


We, the jury, find for the plaintiff in the sum of sixteen thousand 

dollars. This 28th day of May, 1883. 
O. F. MILLER, Foreman. 

hiliny. 


Filed in eclerk’s office April 28th, 1SS3. 
KR. E. BOYD, 


: Deputy Clerk. = 
ot) Judge ment. 
Whereupon judgement is rendered in favor of the plaintiff against 


defendant for the sum of sixteen thousand dollars principal, and 
ninety-two dollars cost, this April 28th, 18853. 
HOKE SMITH, 
PV fs Att'y. |» 
Filing. | 
Filed in clerk’s office, April 28th, 1885. 
R. E. BOYD, 
Deputy Clerk. 


Answer to Garnishment by A. W. Pt. R. Le. Co. 


In the City Court of Atlanta and removed to the United States 
Circuit Court for the Northern District of Georgia. 


ISRAEL PUTNAM 
Us, 


THe VicksBpurRG AND MERIDIAN RAILROAD CoMPANY. 


And now, on this 3d day of May, 1883, comes the Atlanta and 
West Point Railroad Company, and makes answer to the garnish- 
ment served upon it by service upon its superintendent, L. P. Grant, 
on March 28,1882. On said day L. P. Grant was not superintendent, 
but president of said company. iv 
Respondant, reserving all questions as to said service, saith: That 
said Atlanta and West Point Railroad Company is not 
31 indebted to the defendant in any sum whatever, and was not 
indebted to it at the time of said service, and has not been 
indebted to it at any time since said service and this answer. 
Respondent further says that the said company is not now, and 
was not at the time of said service, and has not been at any time 


since said service and the time of this answer, possessed of any prop- “ 
erty, money, or effects, except the sum of five hundred and forty ad 
dollars and sixty-five cents, of the defendant whatever. ; 


Respondent further says that it has incurred ten dollars as ex- 
pense as attorneys’ fees in making this answer, which sum respond- 
ant asks be allowed it as costs, as provided by law. And having 
now fully answered by its said superintendant, on whom said service 
was made, respondent asks hence to be dismissed. 

This May 3d, 1883. 

BIGBY, DORSEY & PARROTT, 
Attys A. W. Pt. R. R. Co, 
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STATE OF GEORGIA, Fulton County: 


You, L. P. Grant, president of the Atlanta and West Point Rail- 
road Company, do swear that the facts stated in the above and fore- 
voing answer are true, to the best of your knowledge and belief: 
So help vou God. 

L. P..GRANT, 
Pres't A. & W. Pt. R. R. Co. 


Sworn to and subscribed before me, this May 3d, 1885. 
[L. s.] WM. W. GRANT, 
é N. P., Fulton Co. 
32 Filing. 


Filed in clerk’s office May 3, 1885. 
Rn. E. BOYD, 
Deputy Clerk 


Motion for New Trial. Action for Personal Injury. 
In the Cireuit Court of the U.S... Northern Dist. of Ga. 
ISRAEL PUTNAM vs. VICKSBURG AND MeripIan R. R. Co. 


In this case the defendant moves the court for a rule upon the 
defendant to show cause why a new trial should not be granted 
upon the following grounds, to wit: 

Ist. Because the court erred in admitting in evidence the printed 
reports of the superintendant of the road, Mr. Raworth, over the 
objections of the defendant. 

2nd. Because the court erred in admitting in evidence over the 
objections of defendant the evidence of the witness Atwater as to 
the condition of the road elsewhere than at the place of the acci- 
dent. 

3rd. Because the court erred in stating to the jury in his charge 
that the witness, R. H. Smith, was interested to conceal the facts. 

4th. Because the verdict of the jury was excessive. 

Sth. Because the verdict of the jury was contrary to the weight 

of the evidence. 
oo 6th. Because the court erred in allowing in evidence over 
the objections of the defendant the life tables and annuity 
tubles from Reese’s Manuel. 

7th. Because the court erred in recitals of the evidence to the 
jury, in stating incorrectly the facts testified to by the witnesses in 
the following instances : 

ist. As to the evidence of the superintendant, Raworth. 

2nd. In stating that the section master said the older a rail was 
the more liable it is to break, because it gets thinner by wear and 
brittle, as these actions upon it are continued for long time. 

rd. The court erred in instructing the jury upon the relative 
weight of the testimony in the following language : 


“ Now the testimony of two of the plaintiff’s witnesses, and per- 
sons who examined the tie and these pieces of iron right at the 
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time, perhaps before even Mr. Smith did, at any rate right at the 
time—-one of these seems to be a man who knows something about 
railroads.” 

And again, in the following charge: 

“If the cause of the accident was a bad cross-tie the negligence of 
the road or of the emplovees would be very great, because that was 
a thing anybody could see. Three of the witnesses say it was a bad 


cross-tie.” 
MYNATT axnp HOWELL, 
Attys for Movant. 


od Filing. 
Filed in clerk’s oftice May 4th, 1883. R. k. BOYD, 
Deputy Clerk. 
Acknowledge ment of Ne rvce. 


| acknowledge due and legal service of the within motion for new 
trial, and waive copy thereof, and agree that the evidence in the bill 
of exceptions may be used on the hearing of this motion, without 
being copied with this motion. 


This 4th May, 1883. HOKE SMITH, 
PUff’s Att'y. 
Filed in office this May 4th, ’83. | A. E. BUCK, Clerk. 


Order Overruling Motion for New Trial. 


On the hearing of the motion for a new trial the same is over- 


ruled. 
May 4tli, 1885. H. kK. McCAY, 
U.S. Judge. 


Filing. 
Filed in clerk’s office May 4th, 1883. Rh. Eb. BOYD, 
Deputy Clerk. 
Bill of Exceptions. 

Bill of exceptions in the case of Israel Putnam vs. The Vicksburg 
and Meridian Railroad Company, in the circuit court of the 
United States for the northern district of Georgia. 

Be it remembered that the above-stated case came on to be 

3D tried before His Honor H. kK. McCay, judge of the district 
court of the United States for the northern district of Georgia, 

and a jury empanneled to try said case on the 28th day of April, 

in the year 1885. 

The plaintiff introduced the following evidence: 
Testimony of Israel Putnam (PU ff). 
IskAEL Putnam, the plaintiff, testifies as follows: 
Iam the plaintiff. On Sept. 15, 1881, | was in Meridian, Miss., 
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till about 10 o’clock p- m., when I left to go over defendant’s road 
as a passenger to Vicksburg, Miss., where I arrived at about 11 a. m. 
the next day. There was an accident on the road and the cars ran 
off about day-break of the 16th September, 1881. I was asleep; we 
were delayed some time. My recollection about the accident is 
vague, as I was uncons-ious; when I became conscious I was lying 
on a mattrass near the track; | was taken on a stretcher in the 
baggage car, and on to Vicksburg, where I remained 16 days. I 
suffered great painduring the time. Was attended by two phys-cians 
and several nurses. My breathing troubled me most then on the 
left side. My left ear had been cut or torn through & sewed up; 
collar-bone was broken, several ribs were broken, and part of end 
of shoulder-blade. This was caused by said accident. I came to 
Atlanta in a sleeper in Oct.; was pretty badly used up when 
36 [ got here; was suffering and fatigued. Dr. Westmoreland, 
of Atlanta, attended me almost daily for about four months 
after | arrived; at intervals | saw him up to last summer. Was in 
bed and helpless 2 or 3 months after I reached Atlanta. My limbs 
were not hurt except I was bruised some; Drs. Hunt and Iglebout, 
phys-cians, sent to me by the defendants, treated and bandaged my 
wounds at Vicksburg. They put the bandage over my left arm and 
around it and my body, but when I left Vicksburg they cut the 
arm loose. Dr. Westmoreland bandaged my body under the arms 
for 5or 6 weeks. This helped me much and gave great relief. The 
broken ribs caused the bad breathing; something hurt me in my 
chest and down the back under shoulder-blade on left. When the 
bandage was taken off my body was a mass of sores; sores were 
disagreeable and painful, and had bad smell for a few days. They 
soon healed up. Another bandage was put on. I wasin a helpless 
condition till about the middle of January, 1882, when I went to 
work in South Carolina. I managed to get through with work there, 
but could not do it well. Before my injury had not been sick 
two days since 1860, except from typhoid fever once & from piles. 
Have not been so well since. Can’t do as much work; am 
OF not so strong. Because of the injuries I can’t do continu- 
ous work as before. [ suffer pain now sometimes. In 
bad weather am almost laid up. Was in bed all day last Sun- 
day, as the weather was very bad. Was born July 15th, 1832, 
and will be 5! years old in July. Was 49 years old when injured. 
Prior to 1881 I was general manager of the Columbus Fire Insur- 
ance Co. of Miss. I managed the field work and had to travel all 
over the territory in which the Co. did business. I adjusted losses, 
inspected agencies, got rid of bad risks, etc. ‘Traveled all the time, 
except it was understood I could have a month’s holiday in the 
summer. Close attention and capacity for endurance were neces- 
sary in that business. I traveled mostly at night, generally got a 
sleeper, and would work all day. Did that for three years. In case 
of fire it was desirable that the adjuster reach there at once to ascer- 
tain cause, adjust loss, ete. I can’t do as much work by a good deal 
now as before. I tried, but found I had to take it easy. Was un- 
able to do my work, because of hurt, and had to get others to help 
b—42 
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me. I can’t do the same work now, and on that account I changed 
my contract with the company so I could stay at home. For out- 
side work | can’t do more than half what I did before. A general 
manager and adjuster makes from 2 to 5 times as much as a 
38 local agent. My salary as general manager was $3,000 per 
annum. From adjusting for other companies I made from 
$700 to $1,000 per year. I was also to get 5 per cent. on the net 
profits of the business, which amounted to some $500 per year. Am 
getting now a salary of $175 per month, or $2,100 per year. When 
| adjust I make from that in addition. I now manage the business 
in Georgia, and several agencies in South Carolina. Before I man- 
aged it in 5 or 6 States, Am in a local business here besides, for 
which I paid fourteen hundred dollars, and which will pay from 
$1,000 to $1,200 per vear. The company paid my expenses before 
while I traveled. Now I pay office rent, clerk hire, ete., out of my 
earnings, and these expenses amount to about $1,500 per year. My 
present adjusting business — about half as good now as before ; 
business not so good here as out West. I make from $400 to $500 
a year now adjusting. I changed contract with the company, be- 
eause I could not — the work. Long trips use me up pretty badly. 
I did not know at first that I was hurt; found it out when I tried 
to get up. Dr. Westmoreland’s treatment was mechanical and 
supported my frame. There was something in my ear, and Dr. 
W. cut it, the ear, once or twice, and it then healed. Dr. 
Calhoun has been treating my ear. I can’t hear quite so 
of well as before. I expect to have liim treat my eyes, too. | 
had to travel before for the company in Ga., Ala., Miss., North 
and South Carolina, and Louisiana. When adjusting for other 
companies | made $10 per day, counting the time going and re- 
turning. The business was uncertain and had tobe sought. 1 don’t 
seek the business now ; local business don’t give me the same free- 
dom. On account of the losses to the company I did not receive 
anything from the 5 per cent. agreement, as there were no net profits. 
On Sept. 1, 1881, the old contract with the company under which | 
had been working was renewed for three years. I wrote to the com- 
pany, proposing to change it, because I could not do the work, and 
the company gave up its general business on this account. The 
company has no general manager now; they have dispensed with 
general manager and contracted their business. When | withdrew 
as general manager the company withdrew from such a general 
business. It now has local agents in Ga. & Miss. only. The com- 
pany made money while I attended to the business, and when I quit 
it limited the business. My injuries have been improving and | 
am gradually getting relief; never expect to get entirely well. 
While I was sick the company lost som- $7,000 in South Caro- 
40) lina it would not have lost but for my condition, as I would 
have cancelled the risk. 


This was all the testimony of the witness Putnam. 
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Testimony of Gen'l Lewis. 


Plaintiff next introduced General Lewis, who testifies that he is 
avent of the Equitable Life Insurance Company. 


Plaintiff's counsel exhibited to witness a table purporting to be 
the expectancy of life. 

He stated that it was the table used .by the American Life Insur- 
ance Company. 

This was all the testimony of the witness Lewis. 


Plaintiff then offered said table in evidence. 

The defendant’s counsel objected to said table, insisting that plain- 
tiff had not shown a case in which such evidence is admissible, the 
plaintiff not having been killed permanantly or disabled. 

The court overruled the objection and admitted the table in evi- 
dence; to which action of the court the defendant excepted then 
and there and assigned the same as error, and prays that said ex- 
ception be signed and certified. 

The plaintiff also, at the same time, offered in evidence a table 
from Reese’s Manuel, entitled a table showing the value of annui- 
ties on single lives according to the Carlisle table of mortality; to 
which defendant objected, on the same ground stated in the above 

exception ; but the court overruled the objection and ad- 
L] mitted the same in evidence; to which action of the court 

the defendant excepted then, and they assign the same as 
error and pray that said exception be signed. 

The table which General Lewis testifies was the same used by the 
American Life Insurance Company, and which was put in evidence 
by plaintiff as above, is as follows, to wit: 
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: “Expectation” Table Assured Lives, constructed from the foregoing Mor- 


tality Table. 


Years old, | @Xpectation. Years old, | PX pectation. Weed all — 


Y ears. Y ears. "ears. 

10 48.7 1) Y~R 70 B..) 
1] 48.1 $] 27.9 re 8.0) 
1? 47.4 +? 26. 4 V2 7.6 ; 
13 16.8 43 26.0 re i. 1 
14 $65.2 44 25.3 74 6.7 
15 15.5 45 945 res 6.5 
16 | 44.9 46 23.8 76 5.9 
17 44.2 17 23.1 77 9. 
Ik 43.5 is 2.4 78 5.1 
19 $2.9 19 21.6 79 4.8 
2% 419 9 “Th 70.9 xO) 1.4 
21 $1.5 5 20.2 8] 1.1] 
22 40.9 n2 19.5 RY S.4 
23 10.2 7%. 18.8 RS 3.4 
24 39.5 h4 18. ] 4 3.1 
25 88.8 i) 17.4 RH 2.8 
26 58.1 56 16.7 Sf} 2.5 
27 O7.4 iyi 16.1 * 87 ae 
OR 36.7 58 15.4 SS 1.9 
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Table mentioned above as from Reese’s Manuel is as follows: 
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ES Testimony of Dr. Willis F. Westmor-land. 


Plaintiff! next introduced Dr. Wiitis WESTMORELAND, who tes- 
tified : 
That he was a surgeon; that he knew plaintiff; plaintiff was his 
| patient in the fall of 1881; his ear was cut through—had partly 
| healed ; an ab-cess in the ear; his collar bone was broken and had 
lapped, which made it shorter ; three or four of his ribs were broken 
and one or two had been seperated from cartileges. He was also 
bruised in parts of his body and limbs. One rib was broken in front, 
where it connects with the breast bone, and two or three 
13 in rear under the shoulder-blade ; wound in the ear was ah- 
noving; he don’t hear well—drum thickened ; had advised 
him to see ear doctor. Displacement of the ribs caused pain in the 
chest and also in his back. It might be that the ribs were irritating 
the membrane where the broken ends came in contact with it; some- 
times broken ribs pierce the lungs. The difficulty of healing ap- 
plies to the rib broken from the breast-bone. The injuries in such 
case are apt to be pe-menant ; sometimes they grow worse and some- 
times they get well; can’t say how it will be in the plaintiff’s case ; 
could not say they did in plaintiff’s case, but they were very pain- 
ful. The plaintiff visited me often for treatment. I could do very 
little for him; gave him no physic. All that was necessary was to 
keep his ribs still so that they might’ heal. When ribs break they 
always lap in healing, and make at that point what appears to be a . 
knot; so with the collar-bone—where it is broken seems to be a 
knot; it is the lapping of the bones; that is the way they always 
heal. They cannot be held to their place as in a break of the arm 
or leg. After they heai they frequently produce uneasiness; the 
| protrusion of the knot makes a little friction. It is an unnatural 
ca state of things, and may always give a little pain in changes 
44 of the weather, and at other times. Sometimes they get en- 
tirely well; in other cases they do not. Witness could. not 
tell how it would be in plaintiff's case. Plaintiff attempted to 
travel on cars too soon, and came back broken down. He is able 
to travel on train now; may give him some pain at times. One in- 
jured as he was is more easy, while so injured, in a standing posi- 
tion or walking; while standing or walking his ribs would not hurt 
him. My charges were $290 or $300. He has paid me a very 
small part of it; I do not know how much. 


SEERA op A te A ig a 


This was all the evidence of this witness. ; 


; Testimony of C. R. Carrington. 


Plaintiff next introduced C. R. CaArRINGTON, who testified - 


| My regular profession is that of a civil engineer, and I was en- 
| gaged in prosecuting my profession on the Memphis and New 
Orleans railroad, when the high waters in the Mississippi river com- 
| pelled me to quit work. Since then I have engaged as general tc- 
countant or secretary of James F. Stokes. I am now engaged as 
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above temporarily only. I have been practically engaged as a civil 
engineer in the field for three years, and for six months during that 
time I was engaged in receiving and inspecting railroad iron 
45 or rails, six months for the Richmond and Alleghaney R. R. 
| received the greater portion of the steel rails for that 
road. I inspected a few cross-ties for this last-named railroad. For 
three or four months I inspected cross-ties for the Georgia Pacific 
railroad during the year 1882. | was present at the time and place 
mentioned when the plaintiff was injured, and assisted to carry him 
on a stretcher from the first pass. coach or sleeper to the baggage 
ear. I made a careful examination to see what caused the accident, 
and found that a cross-tie was decayed very badly, and that this was 
the primary cause of the accident. I also found that the rail over 
it had a flaw in it, and it broke into several pieces. ‘This broken 
rail was very old, and of course very inferior, and liable to give way 
at any time. I saw him (plaintiff) at the time of the accident, and 
assisted in carrying him to the baggage car on a stretcher. I never 
saw the plaintiff until the accident mentioned above occurred, and 
was then told that his name was Col. Putnam. I assisted to move 
him as stated above. I have never seen him since, though I know 
him by character. I did see plaintiff on the occasion mention-. As 
well as | remember he was injured in the back and around about 
the thigh. I made no critical examination of his injuries. 
46 The only acquaintance I have with the plaintiff is stated in 
my answer to 2 X Int. He has never spoken to me about 
this case. He never talked to me about it. I was at that time on 
my way to take work as civil engineer on the Georgia Pacific rail- 
road. Greenville, Mississippi, was our headquarters. My home is 
where 1 may happen to be at work. A civil engineer changes his 
work so often that you can’t say where he lives, unless the place of 
his work furnishes the criterion of his residence. lam now engaged 
in the State of Mississippi. 1 was never in the employment of the 
defendant. : 


This was all the evidence of the witness. 


Testimony of Atwater. 
Plaintiff next introduced Mr. ArTwaTrer, who testified: 


That he had travelled over defendant’s road 24 or 25 times: knows 
where Edwards is and also Bolton. 

Witness was asked the condition of the road between Bolton and 
Edwards when he passed over it. 


Defendant objected to this question, and as to any evidence as to 
the condition of the road generally or at any place, except at the 
place of the accident in question, because the general condition of 
the road was not involved. The court overruled the objection of the 

defendant, and held that the witness might state the general 
47 condition of the road or its condition between Bolton and Ed- 

wards; to which ruling of the court the defendant then and 
there excepted, and assigned the same as error, and prays that this 
exception * signed and certified. 


alee crae 
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Witness answered the question, stating that the condition of the 
road was bad between Bolton and Edwards. I rode in caboose on 
freight train and stopped at all stations. The rails were old and 
worn. Only looked at the track at stations. (This answer and the 
following were on cross-examination.) Never examined the track 
where the accident occurred. I do not know what the condition of 
the rails was at the place of accident. Where I saw the road the 
rails were old and the cars ran as if on a rough road ; the rails were 
worn from } to ? of an inch on top at nearly every station where | 
stopped. I live in Atlanta; have no railroad experience except as 
a traveler. 

This was all the evidence of this witness. 

At the conclusion of the evidence of this witness the defendant’s 
counsel moved to rule out all the evidence of the witness about the 
general condition of the rails, or the condition of the rails or road 


‘at any point on the road except at the spot of the aecident, which 


the witness said he had not examined. 
The court refused to rule out the evidence, and held that the same 
was proper evidence. To which action of the court the de- 
48 fendant then and there excepted and assigned the same as 
error, and prays that this exception be signed. 

Plaintiff next tendered in evidence what purported to be the 
printed reports of the superintendant of the road, made, the first in 
1871 and the second in 1880. These reports were in printed pamph- 
lets and purported to have been made by the sup’t to the directors 
of def’d’t. 

The defendant objected to said reports because they were not 
sworn to under examination, as evidence in court is required to be; 
because said reports had no reference to the place of the accident, 
but only to the general condition of the rails of some parts of the 
road, and because the defendant could not be charged with said re- 
ports as admissions, the statement of its agents, not a part of res 
gester, being inadmissible ; and because the information of the super- 
intendant as to the condition of the road was derived in part from 
reports of subordinates. 

The court overruled the objections, and parts of said reports were 
admitted in evidence. To which action of the court the defendant 
then and there excepted and assigned the same as error, and prays 
that this exception be signed and certified. 


The parts of said printed reports were as follows, to wit, for year 
1877: 
“Sup t's Report to Directors. 

“T have annually alluded to the old iron we are running 

49 over. In my last report I stated that on that portion of the 

road where our heaviest traftic was done there were about 35 

miles of iron that had been run over for more than thirty-five years. 

These rails weigh now about 39 pounds to the yard, and are daily 

made to sustain the weight of 24 to 26 tons engines with their trains, 
and require the closest attention to prevent accident.” 
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This is all that was read of said report. 

For the year 1880 as follows: 

“The record of this rail, considering the difficut strains upon it, is 
wonderful, and shows the good material of which it is composed. 
There are twenty-five miles of your track made of the iron laid down 
upon the road originally, and 42 years in service. Its original 
weight was forty-five pounds to the vard. Now it is almost entirely 
worn out, and when taken up is fit only for the rolling mill. This 
old rail should be moved at once, and the track put in condition to 
make reasonable speed, so that we can take advantage of the im- 
proved connections which are offering, and from some of which we 
derive the increased business which our past year’s operations ex- 
hibit.” 


This was all of said report that was read. 


Testimony of Grant Wilkins. 
50 Plaintiff next introduced Grant WILKINs, who testified : 
That he had had a long acquaintance with the manufacture of 
iron, and knew of no such thing as chrystilization in iron. 


This was all the evidence of this witness. 


Testimony of R. H. Smith (Section- Master). 
R. H. Smiru: 


[ reside at Edwards, Hinds county, Mississippi. I am foreman of 
section number 19 on the Vicksburg and Meridian railroad. I have 
been foreman on this road fifteen years; at the section where I now 
am seven years. I knew of the accident which occurred on the 16th 
of September, 1881, about one and three-quarters of a mile east of 
Edwards. As soon as | was notified of the aecident I went to the 
place with my force, and after having assisted the wounded passen- 
gers on the train I then went to examine the track and the causes 
that led to the accident. I found a rail broken in three or four 
pieces. I think the breaking of this rail was the cause of the acci- 
dent. I then put the pieces in juxtaposition to examine and see 
how the cross-ties rested under this vart of the rail. I found the 
breaks did not occur on the cross-tie. It is readily seen by examin- 

ing the bottom of the tie, by its brightness, caused by friction 
5] against the tie where the rail rested on the tie. Then, upon 

further investigation, I said, “ Here is order; here is system- 
atic effect ;’ and the question arose in my mind, “ What was that 
cause ?” 

[ omitted to state above that one piece of this rail, about ten feet 
long, remained in the track, the end of which I found to be battered, 
as would result from wheels attempting to mount it. Upon reflec- 
tion I concluded that the first break must have occurred at the point 
marked D on the diagram before me, and then the part of the rail 
next to it forming a lever whose fulcrum was a tie near the point 
C ney tar on diagram) broke .the rail again at the said point, 
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which, acting in like manner, broke it again at the point B, which, 
acting in like manner, again broke it at the point A. The displace- 
ment in these suecessive breaks caused the pieces to be disarranged 
or put out of line, which, when the trucks following reached, they 
were derailed and took the direction as indicated by the lines A F 
and H G. 

I furthermore concluded that the first break could not have oc- 

curred at the point A from the fact that if it had so occurred the de- 
railment would have been so complete at the point that there 
52 would have been no pressure upon the part of the rail be- 
tween A & D, and consequently no breakage on that part of 
the rail. 

I could upon no other theory account for these successive break- 
ages, unless it be that it occurred at the point D first. This part of 
the broken rail was apparently sound and good, without an appar- 
ent flaw in it. The break was clear, bright, and square, as was the 
break at C & B, but at the point A the bottom part of the rail was torn, 
a clear break reaching to within about a quarter of an inch of the 


‘bottom of the rail, and then turned downward, thus evidencing the 


fact that it must have been from a weigl.t acting at a point B on the 
lever A B, causing the rail to rise up at the point B and break at 
the top first at the point A. 

If it had broken at this point by any weight or force applied at 
the point on the top of the rail at the point A, 1 think it would 
have broken at the bottom first, as then the bend would have been 
downward ; whereas it was upward, from the fact of the torn frag- 
ments at the bottom at this point and the clear break at the top. 

There was one defective cross-tie, and only one, at or near the 


. point A. This cross-tie had defects beginning at its south 
ay) end and running towards the rail twelve inches; from this 


point to the rail is nine inches, and that part of it, as well as 
under the rail and between the two rails and on the north side of 
the rail, was to all appearances good and sound. 

The balance of the ties under the parts of the broken rail were all 
apparently sound. ‘There was a slight defect on the rail near the 
point A. At the points Bb, C, and D, from B to D, there was no de- 
fect in this broken rail. The slight defect alluded to a moment ago 
was a lamination near A; but my experience, running over a period 
of fifteen years, is that laminated rails break much less frequently 
than rails not worn, lamination being the evidence of toughness, 
perfection of fiber, softness, or the absence of the cenditions favor- 
able to chrystilization. What I mean by chrystilization is the dis- 
integration or severing of the cohesive parts of a solid body, whether 
superinduced by electricity, magnatism, or any other cause that may 
produce this disintegration of the fiber. The broken rail showed 
very little wear at the points D, C, and B. 

I passed over this part of the road the evening before about sun- 

set: the accident vecurred about five o’clock the next morn- 
54 ing. Il always keep my eye on the track. | passed that part 
of my track for six weeks previous before the accident twice 
every day, as I was laying new iron just east of it; and on the even- 
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ing before the accident, in passing over this point, I saw nothing to 
indicate that there was danger lurking there, and as the rails seemed 
to be entirely perfect I could not judge otherwise, unless it had been 
taken up and broken, as there was no way for me to look inside of 
the rail without so doing. In passing over the track I always kept 
my eye resting upon it as I went on, watching, looking for any danger 
point. I found none hereabouts the evening before. The ties under 
this rail were all sound, and I thought this part of the track was 
fully equal to the traffic to which it was daily subjected—one 
freight train and one passenger train each way each day. The 
traffic on this road was very light during the summer months and 
fall until the cotton season opened, when two trains per day had to 
be run to remove the cotton. In the summer the traffic was very 
light. 

The reason why | made the critical examination detailed above 
was because it was my duty as foreman of the section to make a re- 

port of all accidents and obstructions on the track of the 
5D section and the causes thereof. 

In the accident which occurred, as above described, the 
engine, tender, baggage car, and second-class passenger coach passed 
over the rail safely, but the first-class passenger coach, sleeper, and 
superintendant’s ear were derailed and thrown down the embank- 
ment, and whose trucks took the course indicated by the curved 
lines H Gand AF. The road at this point is a straight line run- 
ning east and west. The cars were going in a westerly direction 
and were thrown on the south side of the track. The rail broke in 
my opinion under the second-class coach, the rear trucks of which 
in mounting caused the battered appearance of the end of the rail, 
which remained in the track, as alluded to previously. Then the 
following trucks acting upon the points D, C, B, & A successively 
broke them as deseribed above, and for tle reasons set forth. The 
rails, track,and cross-ties, to all appearances were safe. ‘The derailed 
car trucks in jumping and passing over the cross-ties by sheer force 
injured several of them, but I did not discover any original defect 
in these ties before they were thus disturbed. The ties, not subjected 

to this unequal and unusual test, might have lasted for several 
56 years and passed the trains with perfect safety. Iam well 

satisfied that the primary cause of the break in the rail was 
not from a defective cross-[tie]. There was nothing in the appear- 
ance of the track at this time, either in the cross-ties or in the rail, 
that arrested my attention, as all was apparently good and sound, 
and there was nothing at this point to warn me that there was 
danger, nor could I have ascertained that there was danger. There 
was no test that I could apply to show any defect without taking up 
the rail and breaking it. ‘There has not been a derailment on this 
section caused by a broken rail, except this, since I have been on 
the section, about six years. 

In 1878 the old administration began to lay fish plated rail be- 
ginning at Bolton and working west, and at the time of the transfer 
to the Erlanger syndicate had reached midway, which is four and 
one-half miles west of Bolton. The Erlanger syndicate, between 
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the first of June and the 16th of September, had laid two and one- 
half miles more of heavy rails, thus reaching to a point within a 
quarter of a mile of the point of the accident. I continued to lay 

the iron right on as if no accident had taken place. The ac- 
D7 cident had nothing to do with the continuation of the work, 

and the gap between this point and Edwards was filled as 
speedily as I could. I have been engaged in the practical working 
of railroads, in handling and putting in place, and watching and 
inspecting work while in use for fifteen years, and have observed 
that the per cent. of breakage is greater in rails seemingly perfect 


than in those laminated. Lamination is usually an indication of 


perfection of fiber, and the absence of the conditions favorable to 
disintegration or breakage of the fibers of the rail. 

The light or original rails had been taken up in 1874 and 1875 
and carried to the companie’s shops, where the laminated and worn 
places were cut out and the good portions welded together in  suit- 
able lengths and sent out on the line of road to be pul down again, 
and were put down. The part of the road where this accident oc- 
curred was laid with those welded rail and had a smooth and safe 
appearance. This was English iron and originally weighed about 
42 pounds to the yard and had worn down so as to weigh, I suppose, 
39 or 40 pounds to the yard. The ties on our road extend twenty- 

one inches beyond the rail at each end. Chrystilization, or 


08 the disintegration of the parts of iron or rail, often happen. 


almost instantly, and I have known new steel rails to be 
broken, when first used, by the first train passing over them, and 
sometimes in throwing them from thecars. As to what causes these 
breaks I do not know, and I do not know that anybody else knows, 
It is one of those occult, hidden forces of nature that we cannot 
touch nor handle. We only know it and recognize it by its effects. 
Where rails rest on cross-ties the rails are bright underneath from 
motion and are never rusty, and this is true whether the cross-tie 
be sound or rotten. The friction caused by passing trains keeps the 
rail bright. I have not studied iron as a study since I was in col- 
lege, about 40 years ago, but I think there is such a thing as chrys- 
talization of iron. Have read some of the encyclopedias on the sub- 


ject since I came to Atlanta. The printed pamphlets of 1877 & 


1880 shown me are the reports of Mr. Raworth, sup’t of the defendant. 
The superintendent inspected the road, and in this way, and from 
the road master under him, who made reports to him, got information 
about the condition of the road. Old rails are more liable to break 
than new ones. The heaviest part of the traftic passed over this 
part of the road in 1877 & 1880; 2 freight and one passenger train 
ach way per day. I don’t know how much of the head of the rail 
that broke was worn. 


(Here follows diagram, marked p. 59.) 
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60 Testimony of Mayson Herbert. 
Mayson Herpenrt testified as follows for the defendant: 


| was the engineer on the train when the accident in question 
happened near Edwards. The train was being run carefully at the 
rate of about fifteen miles an hour. The engine, tender, baggage 
car, and second-class passenger car all passed over the rail safely ; 
the rail did not break under the engine; I did not feel anything 
give way; the condition of the road at the place of the accident was 
good ; there was no defect that I saw in the cross-ties or the rail at 
the point of the secident before it occurred. The section under con- 
trol of Capt. R. H. Smith, where the accident happened, was the 
best section on the road where the old rails remained and was kept 
in the best condition. The cause of the accident was a broken rail. 
I examined the place of the accident immediately after it occurred. 
I did not see any cross-tie which could have caused the accident. I 
did not see anv rotten cross-tie. 


This was all the testimony of this witness Herbert. 


Testimony of R. H. Garrett. 
R. H. Garrett testified for defendant as follows: 


While on a trip to Chattanooga I chanced to meet Mr. Putnam 

on the train; he said that he had been hurt at the time of the Ed- 

wards accident; that he did not consider his injuries serious 

6] at the time; and that he would have continued his trip had 
not his physicians advised him not to do so. 


This was all the evidence of this witness. 
Testimony of Eb. F. Raworth (Sup't). 


Kk. F. Rawortsa testified as follows: 


| knew the plaintiff. I am superintendant of the Vicksburg and 
Meridian railroad. Have been acting as superintendant for twenty- 
nine years; sixteen years on the Vicksburg and Meridian railroad 
as superintendant. I was on the train at the time of the accident. 
It occurred on September the 16th, eighteen hundred and eighty- 
one, about one and three-quarter miles east of Edwards’ depot. 
Having been badly bruised myself, I only walked upon the em- 
bankment, and saw that a rail had been broken in several pieces. 
Did not make a critical examination, as I was compelled to return 
and make arrangements for the immediate transportation of passen- 
gers to Vicksburg. 

The cause of the accident was a broken rail, and that was the sole 
cause of the accident. The cause of the accident was not known to 
exist, as the rail broke when train was passing over it. I visited 
Mr. Putnam at the hotel at Vicksburg as an officer of the Vicksburg 
and Meridian railroad, with a view of knowing whether he was re- 
ceiving proper attention. He expressed himself as having all the 
attention desired. 
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while the jury was at the bar, as a misrecital of the testimony of the 

witness, whose deposition was read on the hearing, and assigns the 

same as error, and prays that [the] court will certify and sign said 

exception. 

The court also instructed the jury as follows: 

67 “The older a rail gets, as the section-master says, the more 
liable it is to break, because it gets thinner by wear and it 

gets brittle, as these actions upon it are continued for a long time.” 


The defendant excepted to this charge while the jury was at the 
bar, and assigns the same as error, and prays the court to sign and 
certify the same. 

The court also charged the jury as follows: 

“ Now the testimony of two of the plaintiff’s witnesses are persons 
who examined this tie and these pieces of iron right at the time, 
perhaps before eyen Mr. Smith did, at any rate right at the time. 
One of them seems to be a man who knows something about rail- 
roads. Mr. Roach says that the rail was badly rusted and had the 
appearance of having Jain upon a rotten or wet cross-tie; and then 
there is the testimony of Mr. Carrington, who says that the proxi- 
mate cause was a rotten cross-tie.” 


Defendant’s counsel excepted to this charge while the jury were 
at the bar, and assigns the same as error, and prays that the court 
sign and certify said exceptions. 

The court also instructed the jury as follows : 

“Tf it was a bad cross-tie, and it was the cause of the accident. 
why then the negligence of the road would be very great or the neg- 

ligence of the employees, because that was a thing any body 
68 could see. Three of the witnesses say that it was a bad cross- 
tie.” 


The defendant’s counsel excepted to this charge while the jury 
were at the bar, and assigns the same as error, and prays the court 
to sign and certify said exceptions. 


The court also delivered the following charge to the jury: 


“Tf the rotten cross-tie was the primary cause, why there was a 
plain, open case of negligence.” 


The defendant's counsel excepted to this charge while the jury 
were at the bar, and assigns the same as error, and prays the court 
to sign and certify said e ceptions. 


The court also delivered the following charge to the jury: 


“If you put an old man to do a young man’s work you ought to 
be sure that the old man is sound; you ought to test him. And SO 
if you putan old rail forty years old, that has been run over by train 
after train for forty years, and put that to de the work of a piece of 
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iron. I believe there is no testimony about the average age, but it 
is a question of universal notoriety that old rails are more apt to 
break than new, as Mr. Smith said in his testimony.” 

Defendant’s counsel excepted to this charge while the jury were 
at the bar, assigns the same as error,and prays the court to sign and 
certify this exception. 

69 The court also charged the jury as follows: 

“T would not be prepared to say what they ought to do in a 
ease like this. If a rail be forty years old perhaps they ought to 
send a man around every day to lammer it. I do not say that this 
would be their duty; I suggest that to you for your consideration, 
because this is extraordinary to use a forty years’ old rail. There is 
no evidence that they did anything more with that than they did 
with any other rail.” 

To this charge of the court defendant’s counsel excepted while the 
jury were at the bar and assign the same as error, and pray the court 
to sign and certify said exception. 

The court also charged the jury as follows: 

“In this case, so far as the salary is concerned, the presumption 
would be that he had lost his salary. That might be computed, but 
there is no evidence about it. What the truth is about that we don’t 
know, but he having lost his time the presumption is he lost his pay, 
and that would be another element of damage which you could ascer- 
tain with certainty.” 

Defendant’s counsel excepted to this charge while the jury 
70 were at the bar and assign the same as error, and pray the 
court to sign and certify said exception. 

The court made the following charge to the jury : 

“'The company is bound to give him an annuity of the amount he 
has been damaged by the year for a period equal to the expectation 
of plaintiff’s lite.” 

Defendant’s counsel excepted to this charge while the jury were 
at the bar and assign the same as error, and pray the court to sign 
and certify said exception. 

After the charge of the court the jury retired and returned a ver- 
dict for the plaintiff against the defendant for sixteen thousand 
dollars, which the defendant says is excessive, and then excepted 
and now excepts to said verdict as excessive. 

And thereupon the said defendant prayed the said judge to sign 
and certify this bill of exceptions containing the said several mat- 
ters and exceptions as set out, which exceptions were taken by the 
defendant at the time and in the manner stated above, all the evi- 
dence taken on the trial of said case being hereinbefore set out; and 

thesaid judge did thereupon, at the request of counsel for said 
71 defendant, sign and certify this bill of exceptions pursuant to 

law, and the same is hereby signed and certified, and made : 
part of the record nune pro tune. 

o— O42 
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I direct that my entire charge be copied and sent up by the clerk 
of this court as a part of the record in this case. 
This May 4th, 1883. H. kK. MeCAY, 
: U.S. Judge. 


Filing. 


Filed in the clerk’s office May 4th, 1885. 
R. E. BOYD, 
Deputy Clerk. 
Petition for Writ of Error. 
UnitrED STATES OF AMERICA, 88: 
Circuit Court for the Northern District of Georgia. 
To the honorable justices of the Supreme Court of the U. S.: 

And now comes the Vicksburg and Meridian Railroad Company, 
by Mynatt and Howell, its attorneys, and complains that in the 
records and proceedings, and also in the rendition of judgment in a 
suit between Israel Putnam, plaintiff, and the Vicksburg and Merid- 

ian R. R., defendant, tried in the cireuit court of the United 
72 States for said northern district of Georgia, at March term 

thereof, A. D. eighteen hundred and eighty-three, and in 
which judgment was rendered against said railroad company on the 
28th day of April, A. D. eighteen hundred and eighty-three, mani- 
fest error hath intervened, to the great damage of the said Vicksburg 
and Meridian Railroad Company. 

Wherefore the said railroad company prays for the allowance of 
a writ of error and such other process as may cause the same to be 
corrected by the Supreme Court aforesaid. 

MYNATT ann HOWELL, 
Attorneys. 


ATLANTA, May 17th, 1883. 
A writ of error is allowed in the above-mentioned case to operate 
as a supersedeas, on the plaintiff in error giving bond conditioned 
according to law, and payable to the said Israel Putnam, in the pen- 
alty of twenty thousand dollars, 
W. B. WOODS, 
Circuit Justice Fifth Cireuit. 


Filing. 
Filed in office May 15th, 1883. R. Ek. BOYD, 
Deputy Clerk. 
73 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the northern district of 
Georgia, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
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between Israel Putnam, plaintiff, and The Vicksburg and Meridian 
Railroad Company, defendant, a manifest error hath happened, to 
the great damage of the said The Vicksburg and Meridian Railroad 
Company, as by its complaint appears, we being willing that error, 
if any hath been, should be duly corrected, and full and speedy 


justice done to the parties aforesaid in this behalf, do command you, 


if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that the record and proceedings 
aforesaid being inspected the said Supreme Court may cause further 
to be done therein to correct that error, what of right, and according 
to the laws and customs of the United States, should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 12th day of June, in the ‘year of our Lord 
one thousand eight hundred and eighty-three. 
[ SEAL. | A. E. BUCK, 
Clerk of the Circuit Court of the United States. 
Allowed by— 
W. B. WOODS, 
Circuit Justice Sth Circuit & Associate 
Justice U.S. Supreme Court. 


74 | Endorsed:] The Vicksburg and Meridian R. R. Co., pl’ff 
in error, vs. Israel Putnam, def’d’t in error. Writ of error. 
Approved and filed in office June 12, 1883. A. E. Buck, clerk. 


40 Bond. 
Supreme Court of the United States. 
ISRAEL PutTNAM vs. THE VICKSBURG AND MERIDIAN R. R. Co. 


Know all men by these presents, that we, The Vicksburg and 
Meridian Railroad Company and Alexander McDonald and James 
Espy, of the city of Cincinnati, State of Ohio, are held and firmly 
bound unto Israel Putnam, of Fulton county, Georgia, in the sum 
of twenty thousand dollars, to be paid to the said Israel Putnam, his 
executors or administrators ; to which payment, well and truly to 
be made, we bind ourselves, and each of us, jointly and severally, 
and our and each of our heirs, successors, executors, and admin- 
istrators, firmly by these presents. 

Sealed with our seals, dated this first day of June, 1885. 

Whereas the above-named Vicksburg and Meridian Railroad 
Company hath prosecuted a writ of error in the Supreme Court of 
the United States to reverse the judgement rendered in the above- 
entitled action by the circuit court of the United States for the north- 
ern district of Georgia : 

Now, therefore, the condition of the obligation is such, that 
76 if the above-named Vicksburg and Meridian Railroad Com- 
pany shall prosecute its said writ of error to effect, and an- 


o6 THE VICKSBURG AND MERIDIAN R. R. CO. 


swer all costs and damages if it shall fail to make good its plea, then 
this obligation shall be void; otherwise, to remain in full force and 


virtue. 
VICKSBURG AND MERIDIAN RAILROAD 
COMPANY, (SEAL. ] 
By OTTO PLOCKk, President 
~ ALEX. McDONALD. SEAL. 
JAS. ESPY. en, 


Sealed and delivered in presence of— 
H. B. TAILOR, 

As to MeDonald. 
JOHN A. PENN, 

As to spy. 
SAM’L S. CARPENTER, 

As to McD. and E. 


UNITED STATES OF AMERICA, | 
Southern District of Oh 10, j 
Alexander McDonald and James Espy, being duly sworn, depose 

and say, and each for himself saith, that he is worth the sum of 

twenty thousand dollars over and above all his just debts and liabil- 
ities and all exemptions allowed by law. 


ges 


ALEX. MCDONALD. 
JAMES ESPY. 


Sworn to before me, this Ist day of June, 1883. 
[SEAL. | SAM'L 8. CARPENTER, 
U.S. Com’r, Southern Dist. of Ohio. 


[ approve the above bond and the sufficiency of the sureties thereto. 
Approved June 12th, LSS5, to operate as a supersedeas. 
W. B. WOODS, 


Associate Justice U. NN, Supreme ( ourt. 


Filing. 


Filed in clerk’s oftice June 12th, 1883. 

A. E. BUCK, Clerk. 
Vi UNITED STATES OF AMERICA, 88: 
To Israel Putnam, Greeting: 

You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States, to be holden at Washington, 
on the second Monday in October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the northern district of Georgia, wherein the Vicksburg & Meridian 
Railroad Company in plaintiff and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected, and speedy justice should 
not be done to the parties in that behalf. 


»* 


’ 


VICKSBURG AND MERIDIAN R. R. CO. VS. ISRAEL PUTNAM. Od 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this the 12th day of June, in the year of our Lord 
one thousand eight hundred and eighty-three. 

[ SEAL. | | W. B. WOODS, 


Associate Justice U. S. Supreme Court. 


78 [, Hoke Smith, att’y for Israel Putnam in the case men- 
tioned in the within citation, acknowledge due and legal serv- 
ice of the within citation, and the reception of a copy thereof. I 
waive all further or other service. 
June 15th, 1883. HOKE SMITH, 
Attorney for Israel Putnam. 


Witness: 
A. B. BUCK, 
Clerk of the Circuit Court of the U.S. 
for the Northern District of Georgia. 


| Endorsed:] Circuit court of the United States for the northern 
district of Georgia. Vicksburg & Meridian Railroad Company, 
pl'ff in error, vs. Israel Putnam, def’t in error. Citation. Filed in 
clerk’s office June 12, 1885. A. E. Buck, clerk. Mynatt & Howell, 
att’ys for pl’ff in error. 


79 UNITED STATES OF AMERICA, = 
Northern District of Georgia, | ng 

I, A. E. Buck, clerk of the circuit court of the United States in 
and for the northern district of Georgia, do hereby certify that the 
foregoing is a true, full, correct, and complete transcript of all the 
proceedings in the case of Israel Putnam against The Vicksburg 
and Meridian Railroad Company now on file and remaining of 
record in my office. 

In testimony whereof, I hereunto set my hand and the seal of the 
said circuit court at Atlanta, Ga., this the 20th day of June, A. D. 
1883. 

| SEAL. | A. E. BUCK, Clerk. 


Endorsed on cover: N. Georgia C.C. U.S. No. 542. The Vicks- 
burg and Meridian Railroad Company, plaintiff in error, vs. Israel 
Putnam. Filed 2d August, 1885. 
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Supreme Court of the United States 


OCTOBER TERM, 1885. 


The Vicksburg and Meridian Railroad Company, 


Plaintiff in Error, 
No. 250. 


/srael Putnam, 
Defendant in Error. 


In Error to the Circuit Court of the United States for the 
Northern District of Georgia. 


BRIEF FOR PLAINTIFF IN ERROR. 


By GEO. HOADLY, 
EDGAR M. JOHNSON, and 
EDWARD COLSTON, 
Its Counsel. 
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Supreme Court ot the United States 


OCTOBER TRKRM, 1885. 


The Vicksburg and Meridian Railroad Company, 
Plaintiff in Error, 
No. 250. e Uv. 
/srael Putnam, 


Defendant in Error. 


In Error to the Circuit Court of the United States for the 
Northern District of Georgia. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 


The action, being for $25,000 damages for injuries to 
Putnam while a passenger, was begun by attachment in 


the City Court of Atlanta, Georgia (Reeord, p. 1). There- 


after, on June 28, 1882, a declaration (Record, p. 5) was 


filed in the same court, and on July 12, 1882, defendant 


filed (Reeord, p. 4) a plea of not guilty. On February 2, 
1883, the plaintiff in error, defendant below, filed its peti- 
tion and'bond for removal to the Cireuit Court of the 
United States for the Northern District of Georgia, and 


removal was on February 26, 1885, ordered. 


The reeord was tiled in the Circuit Court on March 13, 


) 


1883. On February 26 and April 28, 1883, respectively, 


plaintiff filed amendments to his declaration (Record, pp. 
6,7), one charging aggravating circumstances in support 
of punitive damages; and the other setting up the amount 
of his physician’s bill. 

Trial was had before Hon. H. K. McKay, judge, and 
resulted in a verdict (on May 28, 1883) for plaintiff, de- 
fendant in error here, for $16,000 (Record, p. 14). Judg- 
ment seems (Record, p. 14) to have been entered a month 
prior to the verdict, an inconsistency to which we shall re- 


vert hereafter. . 
ARGUMENT. 


The errors complained of are those set out in the bill 
of exceptions (Record, p. 16, ef sey.), and also the action 
of the court below in denying the motion of plaintiff in 
error, defendant below, for a new trial, on the grounds 


stated in the motion (Record, p. 15). 


be 


We deal first with the exceptions (two in number) to 
the admission in evidence for the plaintiff of certain tables 
purporting to show the expectancy of life, that persons in 
normal health might have at given ages. A _ witness, 
General Lewis, was produced (Record, p. 19) for the plaint- 
iff, who testified that he was the agent of the Equitable 
Life Insurance Company. He was shown a paper by 
counsel for defendant in error, plaintiff below, purporting 
to be a life and mortality table, and identified it as the one 
used by the American Life Insurance Company. ‘The table 
was then put in evidence, against the objection of plaintiff 
in error, and will be found on page 20 of the Record. 


At the same time plaintiff offered in evidence a table, 


Assignment of Errors. 


First. The court erred in permitting to go to the jury 
a life and mortality table, testified to by General Lewis as 
the one in use by the American Life Insurance Company, 
without further testimony as to its value as an authorita- 
tive work upon the subject. 

Second. The court in permitting a table, taken from 
Reese’s Manual, to show the value of annuities on single 
lives, without evidence of the value of Reese’s Manual as 
an authoritative work upon that subject. 

Third. The court erred in admitting the testimony of 
Atwater, as to the condition of the Vicksburg & Meridian 
Railroad between Bolton and Edwards, and not confining 
his testimony as to the condition of said railroad at the 
place of the accident. 

Fourth. The court erred in admitting in evidence ex- 
tracts from the reports of the superintendent of the Vicks- 
burg & Meridian Railroad to the president of said com- 
pany, made in the years 1877 and 1880, respectively. 

Fifth. The court erred in charging the jury as follows: 

“ Upon the testimony I charge you as follows: The prin- 
cipal witness for the defendant was a man who was the 
section master, that is Mr. Smith. If there was a rotten 
tie there, and he had overlooked it, he would be strongly 
tempted to conceal it, atid put the fault on somebody else.” 

Again in charging— 

“Tf it was a bad cross-tie, and it was the cause of the 
accident, why, then, the negligence of the road would be 
very great, or the negligence of the employés, because that 
was a thing anybody could see.” 

Again in charging— 

“If the rotten cross-tie was the primary cause, why there 
was a plain, open case of negligence.” 

Again in charging— 

“ But it is insisted by the commaaty that the broken rail 
came from some secret defect. If you believe that to be 


true, and that secret defect could not have been ascertained 
by proper diligence, for every means must be used to de- 
tect it, especially in the case of iron that is very old—if 
every means had been used to detect it, then the road is 
not liable.” 

Again in charging— 

“Tf you put an ald man to do a young man’s work, you 
ought to be sure that the old man is sound—you onght to 
test him. And so if you put an old rail forty years old, 
that has been run over by train after train for forty years, 
and put that to do the work of a piece of iron. I believe 
there is no testimony about the average age, but it is a 
question of universal notoriety that, as Mr. Smith said in 
his testimony, old rails are more apt to break than new.” 

Again in charging— 

“T would not be prepared to say what they ought to do 
in a case like this. If a rail be forty years old, perhaps 
they ought to send a man around every day to hammer 
it. Ido not say that this would be their duty; I suggest 
that to you for your consideration, because this is extraor- 
dinary to use a forty years’ old rail. There is no evidence 
that they did anything more with that than they did with 
any other rail.” 

Again in charging— 

“Tn this case, so far as the salary is concerned, the pre- 
sumption would be that he lost his salary. That might 
be computed, but there is no evidence about it. What 
the truth is about that we do not know, but, he having lost 
his time, the presumption is he lost his pay, and that would 
be another element of damages which you could ascertain 
with certainty.” 

Again in charging— 

“The company is bound to give him an annuity of the 
amount he has been damaged by the year for a period 
equal to the expectation of plaintiff’s life.” 


Sixth. The court erred in permitting annuity tables to 
be taken by the jury into the jury rvom. 

Seventh. The verdict is excessive. 

Eighth. The court erred in overruling motion for new 
trial. 


’ 


taken from Reese’s Manual, whatever that may be, showing 
the value of annuities on single lives. To this also defend- 
ant below, plaintiff in error here, objected; but the table 
was admitted, and will be found on page 21 of the Rec- 
ord. Of evidence of this kind it is said, in 2 Rorer on 


Railroads, 1099: 


“ Respectable and ordinarily accepted life tables, shown 
to be such, and to be acted on and consulted by business 
persons, Where applicable in the transaction of their own 
affairs, may be properly introdaced to the jury as evidence 
in actions tor personal injuries, as tending to prove in con- 
nection with the age of the injured person the probable 
length or expectancy of life yet remaining to such person, 
and as a basis arising therefrom, for the estimating the 
damages consequent upon the injury, in a pecuniary point 
of view, having reference also to the degree of inability of 
the injured person, as to future efforts for a support.” 


Iu the same work, pages 1167, 1168, and 1176, the rule 


is stated to be that in actions for causing death 


“well-recognized and accredited life tables may properly be 
received in evidence to the jury in connection with the evi- 
dence of the ordinary state of decedent's health,” ete. 


In Pierce on Railroads, 297, it is said : 


“Tn actions for injuries not resulting in death, life 
tables are not competent evidence of the probable injury.” 


And in the note, Nelson v. Railway Co., 38 Lowa, 564, 
and Simonson v. Railway Co., 49 Lowa 87, are cited. 


In Thompson on Carriers, page 565, sec. 20, it is said: 


“It is also competent for the plaintiff to show that the 
injuries complained of are permanent in their nature— 
that he will probably not tecover from their effects; and 
when there is such testimony, it is not improper to introduce 
in evidence standard life tables to show the expectancy of 
life of one of the age of the injured party as a basis upon 


which to estimate the amount of damages he should re- 
cover.” 


The italics are ours. 
In Hutchinson on Carriers, page 622, sec. 806, it is said : 


“The state of health of the party injured is a proper 
subject of inquiry and proof; also, in case of death from the 
injury, what was the probable duration of his life.” 


The italies are ours. 


These citations from the text books show that 
the weight of authority favors the rule that life tables 
are only admissible in cases like the one at bar, when 
it is shown, first, that the injury has resulted in permanent 
disability, and, secondly, that the tables offered are gener- 
ally accredited and authoritative. But in the case at bar, 
the evidence satisfies neither of these conditions. Upon 
the nature and seriousness of defendant in error’s injury, 
his medical attendant, Dr. Westmoreland. says (Record, p. 
22), persons injured as defendant in error was sometimes 
get entirely well; sometimes they do not. Ie could not 
tell how it would be in plaintiffs (defendant in error’s) 
case. We ask the court to read all of Dr. Westmoreland’s 
testimony on page 22 of the Record. It is brief, and we 
are confident justifies no inference whatever of more than 
slight disability, and that not permanent. 

The proof of the genuineness and authenticity of the 
tables introduced in evidence is contained solely in the tes- 
timony of Gen. Lewis (Recoral, p. 19), who says that the 
table printed on page 20 of the Record is that used by the 
American Life Insurance Company! Does this prove that 
the table is generally accepted as a standard and ordinarily 
used by persons having to do with like matters? It would 
have been more satisfactory, even, if Gen. Lewis had been 


the agent of the American Life Insurance Company. But 


no, he is the agent of the Equitable Lite Insurance Com- 
pany, and, having identified a paper shown him as the ta- 
ble used by another company, with which for aught that 
appears he has no connection, the paper is allowed to be in- 
troduced. There is not so much as proot that the wit- 
ness’s experience, or occupation, or skill, qualified him to 
identify any tables as well accredited. We are not told 
what is the American Life Insurance Company, whether 
an extensive or a small affair. In fact, the witness says 
nothing as to this paper, except that it was the table used 
by the American Life Insurance Company. Moreover, the 
Witness had not qualified to speak to the authority of such 
papers. He testified that he was the agent of the Equita- 
ble Life Insurance Company. ILow wide the scope of his 
agency, how extensive his experience, or whether its duties 
included familiarity with the details of the calling of an 
actuary, nowhere appears. In some cases it is not doubt- 
ful that books of authority may be used to throw light 
upou questions of fact. For example, it is sometimes per- 
mitted to use in this way works on medicine. But has it 
ever been seen that a book has been produced by counsel 
to a witness who has shown no special fitness for giving an 
opinion upon its value or authority, and then having been 
by him identified as a book consulted—not by himself, 
even, but—by another person, has been allowed to go in 
evidence to the jury’ We take it, not; for the mere state- 
ment of such a hypothesis makes manifest its absurdity. 
Yet what happened on the trial of the case at bar was ex- 
actly its parallel. 

What we contend for is more than sustained by the 
language of Brett, J. (now Master of the Rolls), in his 
opinion in the case of Rowley’s Er. v. Railway Co., L. 


R., 8 Exchequer, 221. In that case, for the purpose of 


proving the value of an annuity, a witness, one Adamson, 
an accountant, was called, who, after having given evidence 
as to the income of deceased, was asked whether he was 
acquainted with the business of life insurance. Ile said 
that he was, and was then permitted to refer to certain 
life-tables and give evidence. It will be seen that Adamson’s 
qualifications were much more clearly shown than Lewis’s 


in the case at bar. But of them Brett, J., said (page 228) : 


‘In this case, it seems to me, that the bill of e xceptions 
does not properly raise the point whether the evidence of 
the witness, Adamson, ought to have been rejected on the 
ground that he was not such a skilled witness as could 
properly be admitted to give evidence on the question of 
science proposed to him. . ; . ° It 
beeomes therefore unnecessary, as it seems to me, to decide 
whether Adamson, an accountant, was such a witness as 
could properly be allowed to give evidence on a matter 
which, if it be matter of science, is so in and according to 
the business of actuaries. It is sufficient to say, that, hav- 
ing regard to what was said-by Pollock, C. B., and by 
Alderson and Ralte, B. B., in Bristow v. Sequeville, 1 think 
it doubiful whether he was a competent witness.’ 


The case of Bristow v. Sequeville referred to will be 
found in 5 Welsby, H. & G. (Exchequer), 275. It is 
matter of common knowledge that agents of insurance 
companies are not all of one kind. That to say one is the 
agent of an insurance company is to raise a presumption 
that he has any skill as an actuary cau not be maintained. 
At most, such an agent needs but know what premium his 
company charges for insurance to a given amount upon the 
life of a person of a given age. The work of calculating 
probabilities and the like is a calling of itself, and an agent 
whose duty, it may well be, is only to solicit business or 
receipt for premiums, can not upon that showing testify as 


an expert. The second table—that found at page 21 of the 


-~ 


Record—wuas preceded by an even more meager showing 


of authority and value. As to this the Record, p. 19, says: 


“ The plaintiff also, at the same time, offered in evi- 
dence a table from Reese’s Manual, entitled a table showing 
the value of annuities on single lives according to the Carlisle 
table of mortality, to which defendant objected, on the same 
ground stated in the above exception, but the court over- 
ruled the objection and admitted the same in evidence, to 
which action of the court the defendant excepted them,” etc. 

We do not know what * Reese’s Manual” is, nor is there 
any thing in the record to explain. No witness speaks to 
its character or contents, and the table taken from it is de- 
scribed as deduced from another table not in evidence. 
We are not told how widely accepted, or whether at all, 
are the deductions of Reese’s Manual, nor is it even in evi- 
dence that the table from which the deductions are made is 
*“cenerally accredited.” How is such a table so introduced 
of more value, or authority, or better evidence than any 
other arrangement of figures that might be made? Yet it 
was admitted by the court below, aiid the jury was charged 
that the defendant was bound to give the plaintiff, among 
other things, an annuity of the amount he had been dam- 
aged by the year, for a period equal to the expectation of 
plaintiff's life. (Record, p. 13), 

We submit that neither of these tables was competent, 
either upon principle or upon authority, for the reasons set 
forth, namely, first, that no permanent disability or likeli- 
hood thereof, of the defendant in error is shown by the 
testimony; secondly, that the witness, in connection with 
whose testimony the tables were introduced, is not shown 
to be in any respect qualified to speak to their accuracy, 
credit, or value; thirdly, that it nowhere appears that 
the tables themselves have been, or are used accepted, or 


generally accepted among persons whose affairs require 
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them to consult such schedules; and lastly, because annu- 
ity tables like that from Reese’s Manual are in no cireum- 
stances admissible, however authoritative they may be. 
And we submit that their admission in evidence was error 
for which the judgment of the court below should be re- 
versed. 

The evidence of one Atwater, found at pp. 23 and 24 
of the Record, was the subject of the next exception. At- 
water testified that he had traveled twenty-four or twenty- 
five times over plaintiff in error’s road,and knew where Bol- 
ton was, and where Edwards (the accident wherein Putnam, 
the defendant in error, is alleged to have been injured, oc- 
eurred between the stations called Bolton and Edwards, 
respectively). He was asked the condition of the road be- 
tween Bolton and Edwards, and was, against the objection 
of plaintiff in error, permitted to reply. We insist that 
this admission was error. 

The condition of the road in general was not pertinent 
to the issue, which was merely whether there existed at the 
place of the accident a defect which caused the accident, 
and whether it was such a defect as the plaintiff in error 
might in the exercise of due care have discovered and rem- 
edied. This surely could not be proven by testimony as to 
the general condition of the road between two stations. 
The irrelevancy of this particular witness’s testimony is 
shown more clearly by what he further says (Record, p. 24), 
on cross-examination : 

“Only locked at the track at stations. Never exam- 
ined the track where the accident occurred. I do not know 
what the condition of the rails was at the place of acci- 
dent. - * * I live in Atlanta; have no railroad experi- 
ence except as a traveler.” 

We submit that Atwater’s testimony was incompetent 


and misleading, and that its admission was error, as was the 
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ruling of the court below refusing to rule it out. (Record, 
}). 24). 

On pages 24 and 25 of the record will be found two 
extracts purporting to be from reports made in 1877 and 
1880, respectively, by the superintendent of plaintiff in 
error’s railway to its president. These extracts were ad- 
mitted over the objection of plaintiff in error. 

The extract from the report of 1877 (Record, p. 24), 
was incompetent, because it was made at such a dis- 
tance of time (more than four years) from the date of the 
accident (September, 1881), that its statements, however 
specific at the time of making, could in no way be taken 
to apply to the condition of affairs four years later. But, 
as a matter of fact, neither of the extracts admitted in ev- 
idence is more than a general statement of the condition of 
portions of plaintiff in error’s railway, and what these por- 
tions were the extracts do not specify. The 1877 extract 
speaks to 35. miles of road, the 1880 extract to 25 miles of 
road. We see no inference to be drawn from this but that 
ten miles less of the plaintiff in error’s paiiway was, in 1880, 
in the condition deseribed than in And valueless as 
such an inference is the vague and indefinite lauguage of 
these reports was well adapted to mislead the-jury, as it was 
doubtless calculated it would do. The plaintiff iv error’s 
railway runs from Vicksburg to Meridian, a distance, as 
the map will show, of about 140 miles. One of these re- 
ports speaks to 35 miles, the other to 25 miles of track; of 
more than 100. miles of track neither of them makes men- 
tion. What then is the relevancy of such papers? We in- 
sist that they are both incompetent, and that their ad- 
mission was error, for the reasons, first, that they were not 
sworn to or proven in any way to be what they purported ; 


secondly, that they are too remote in date to have any 
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bearing on the condition of the plaintiff in error’s road, or 
of any part thereof, at the time of the accident; and 
thirdly, that nothing contained in either of them either 
appears to or does touch the single defect which caused the 
accident wherein Putnam was injured, or even that por- 
tion of plaintiff in error’s railway within which the seene 


of the accident is included. 


LT. 
CHARGE OF THE COURT. 


The exceptions taken by plaintiff in error to the charge 
of the court, upon which a motion for new trial was 
‘ founded, are numerous. 

The charge is found set out in full in the Record, be- 
ginning on page 7. The exceptions taken are found in 
Record, p. S1 ef Seq. 

Qn page 9 of the Record will be found that portion of 
the charge to which the first exception was taken. It is as 


follows: 


‘“ Upon the testimony I charge you as follows: The 
principal witness for the defendant was a man who was 
the section master, that is Mr. Smith. If there was a rot- 
ten tie there, and he had overlooked it, he would be 
strongly tempted to conceal it, and put the fault on some- 
body else.” 


This seems to us to amount to an instruction to the 
jury to place no reliance on Mr. Smith’s testimony, and to 
assume that wherever his apparent interest conflicted with 
his knowledge he would, as a matter of course, testify 
falsely. It might have been proper to charge the jury to 


exercise special care in weighing Mr. Smith’s testimony, 
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but to say that he would be strongly tempted to conceul a 
particular fact was to grossly mislead the jury. Mr. 
Smith’s testimony will be found on pages 25-28 of the Rec- 
ord. He testified at some length and with relation to a 
variety of matters, but the court saw fit to so charge the 
jury regarding one matter as to throw diseredit on the 
whole. There is no item of his testimony contradicted by 
any thing elsewhere in the record, except that Mr. Carring- 
ton says (Reeord, }’- 23), that a decayed cross-tie was the 
primary cause of the accident, while Mr. Smith says (Ree- 
ord, p. 26), that the one decayed cross-tie that he saw was 
good and sound under and near the rail. Moreover, 
whether Mr. Smith was likely to be “strongly” tempted 
to misstate facts, was surely for the jury alone to say. 
The witness’s demeanor and appearance they had seen, and 
so could judge of. The strength or weakness of a temp- 
tation in a given ease is not merely relative to the dollars 
and cents at stake, but also to the character of the person 
subjected to the temptation. And we think that this court 
will hold that the language of the court below was erro- 
neous, unjustifiable and misleading. 

Almost the same remarks apply to the language of the 
court in the charge with relation to the testimony of Super- 
intendent Raworth, as follows: ‘“ His testimony, therefore, 
does not amount to much.” Was it uot for the jury to say 
what weight should be given to the evidence? Whatever 
be the limit of proper comment by a court on testimony, it 
must be on the hither side of such instructions as have 
been quoted. If not, then the submission of a cause to a 
jury is a superfluous formality. 

We deal next with the exception to the following 
(Record, p. 9): 


“Tf it was a bad cross-tie, and it was the cause of the 
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accident, why, then, the negligence of the road would be 
very great, or the negligence of the employes, because 
that was a thing any body could see.” 


The vital question of the case was whether the cause 
of the accident was a defect such as with due care could 
have been discovered and remedied by plaintiff in error, for 
if the defect were latent, and not discoverable by the diti- 
gence called for in the cireumstances, certainly plaintiff in 
error had been without fault. 

But the court below charged nakedly that the fact of 
an accident happening from a bad cross-tie raised a conclu- 
sive presumption of gross negligence! Because the badness 
of a cross-tie was a thing any body could see. It requires 
no expert knowledge either of railways or of timber to 
perceive how utterly misleading such a charge must be. 
The decay of wood, as every one knows, may proceed rap- 
idly or slowly, and it may go far without becoming appar- 
ent, except by boring into the wood in the very spot. It is 
impossible to take up and examine, or to bore into, such a 
multitude of separate timbers as the ties of a railway. 
Experience, therefore, must be relied on to determine how 
long a tie may last, and unless a defect in a tie becomes 
manifest to the eye, it may well be presumed to be good 
if it have not been laid beyond the designated average 
period. Even if this were not so, certainly it is not a mat- 
ter of common knowledge, of which a court can take 
judicial notice, that the rottenness-—or, to use the equiva- 
lent of the word of the court below—the badness of a cross- 
tie is such a defect as must be at once apparent to any body. 
A defect in a piece of timber, buried, as a cross-tie is, in 
the earth, and covered for the most part with ballast, its 
surface, where exposed, blackened, and discolored by the 


weather, may go far before becoming apparent, even to a 
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close inspection. In the case at bar, it was in question 
whether the accident had been caused by the breaking of a 
rail, and if, by the breaking of a rail, whether that in turn 
was due to a defective cross-tie. If the breaking were due 
to a defective cross-tie, it became at once vital to determine 
whether the defect was one open and manifest, or one such 
as with due care might have been discovered and remedied. 
But the court below gave no room to the jury to decide on 
the question of fact whether, if the cross-tie was defective, 
the defect was plainly visible, or concealed and impossible 


to be detected with due care. It charged (Record, p. 9): 


‘Tf it was a bad ecross-tie, and it was the eause of the 
accident, why, then, the negligence of the road would be 
very great, or the negligence of the employes, because that 
was a thing any body could see.” 

These considerations apply with equal force to that 
portion of the charge of the court which begins with 
the last paragraph at the bottom of page 9 of the 
Record. It was duly excepted to (Record, p. 32), and is as 
follows: 

“If the rotten cross-tie was the primary cause, why 
there was a plain, open case of negligence.” 

Does not this also take from the jury their rightful 
duty of determining the question of fact, and instruct them 
that if they find the rotten cross-tie to have been the pri- 
mary cause of the accident, nothing is left to them but to 
find a verdict for the plaintiff? It may be urged that the 
language of the next paragraph (Record, p. 10) corrects 
the misapprehension that must, of necessity, arise from the 
two extracts just quoted. In the second paragraph, on 
page 10, of the Record, the court below said: 


“ Butit is insisted by the company that the broken rail 
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came from some secret defect. If vou believe that to be 
true, and that secret defect could not have been ascertained 
by proper diligence, for every means must be used to detect 
it, especially in the case of iron that is very old—if every 
means had been used to detect it, then the road is not 
liable.” 


But, aside from the extreme doctrine laid down in this 
paragraph as to the duty of the railroad company, the lan- 
guage applies only to a rail, and serves not at all to correct 
the excess into which court had fallen in the preceding 
portions of its charge. 

The portion of the charge next excepted to is con- 
tained in the second paragraph of page 10 of the Record. 


It is us follows: 


“If you put an old man to do a young man’s work, 
you ought to be sure that the old man is sound—you ought 
to test him. And so if you put an old rail forty years 
‘old, that has been run over by train after train for forty 
vears, and put that to do the work of a piece of iron. I 
believe there is no testimony about the average age, but it 
is a question of universal notoriety that, as Mr. Smith said 
in his testimony, old rails are more apt to break than new.” 


And toward the end of the same paragraph the court 


said: 


‘‘T would not be prepared to say what they ought to 
do in a case like this. If a rail be forty vears old, perhaps 
they ought to send a man around every day to hammer 
it. Ido not say that this would be their duty; I suggest 
that to you for your consideration, because this is extraor- 
dinary to use a forty years’ old rail. There is no evidence 
that they did any thing more with that than they did with 
any other rail.” 


In this the court below was misled by an incomplete 


if not a false analogy. The only testimony as to the use 
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made of the rail was given by Herbert, engineer of the 


train whereon Putuam was. who said (Record, p. 29): 
> 


“T was engineer on the train when the accident in 
question happened near Edwards. The train was being 
run carefully at the rate of about fifteen miles an hour.” 


And by the railroad company’s superintendent, Mr. 


Raworth, who says (Record, p. 30, par. 1): 


“These welded rails, as above described, performed 
their duty well for the then traffic of the road and speed of 
trains—sixteen miles per hour for passenger trains and 
twelve for freight trains. 

“At the time of the accident one passenger and two 
freight trains, each way daily, were rnnning over the 
road,” 

From this evidence it will be observed that the old man 
wus not put to do the work of the young one. The work 
the rail had to do was very light, as may be seen from the 
number of trains—six altogether each day—and the speed 
at which they ran, sixtee miles per hour for passenger 
trains and twelve for freight trains. It would seem that 
the work was very carefully adjusted to the strength of the 
worker, even granting the truth of the court’s statements. 
The court below charged the jury, too, that it is extraor- 
dinary to use a forty-year old rail. Wedo not know whether 
that means that the use of a forty-year old is extraordinary, 
or that it is extraordinary a rail should last so long. But 
in either case we contend the court exceeded its province 
in instructing the jury, that, as a matter of common 
knowledge, it was extraordinary to use a forty-year old 
rail. The life of a rail, like that of any other bit of iron, 
depends not only on its age but upon the manner of its use. 
In a place where it is subjected to frequent and severe 


shocks its life must be shorter than under difterent condi- 
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tions. For all this, or indeed for any difference in condi- 
tions as affecting the durability of iron, the court below 
virtually instructed the jury to make no allowance, by 
stating to them that use of a forty-yvear old rail was ex- 
traordinary. And the jury may easily have inferred from 
this, that the mere having in use such a rail was proof pos- 
itive of negligence. And that instruction the court gave 
in the face of the uncontradicted testimony of Mr. Ra- 


worth, on page 80 the Record, that 


“these welded rails performed their duty well forthen (7. ¢., 
of the time of the accident) trattic of the road and speed 
of trains—sixteen miles an hour for passenger trains and 
twelve for freight trains.” 


We come now to that portion of the charge which 
deals with the measure of the damages. To this part two 
exceptions were taken (Reeord, p- 33). The instruction 
first excepted to is found on page 11 of the record, and is 


as follows: 


“In this case, so faras the salary is concerned, the 
presumption would be that he lost his salary. That might 
be computed, but there is no evidence about it. What the 
truth is about that we do not know, but, he having lost his 
time, the presumption is he lost his pay, and that would be 
another element of damages which you could ascertain 
with certainty.” 


We contend that this instruction was error, to the 
prejudice of plaintiff in error, and adapted to mislead the 
jury. In the case of Railway Co. v. Arms, 91 U. 8. 489, 
this court decided that damages in cases of personal in- 
jury were to be confined to indemnity to the injured party 
in the absence of elements of malice or reckless indiftfer- 
ence. We deny that there is to be presumed any thing as 


to elements of damage; every thing must be proved. The 
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court below said that there was no evidence that Putnam 
had lost his salary, but that the jury were to presume it. 
But even in his declaration (Record, pp. 3 and 4) Putnam 
did not allege that he had lost his salary, and no more did 
he attempt to prove that he lad. To hold that an absolute 
omission to allege or prove a particular sort of damage 
raises a presumption that the party has suffered that dam- 
age is to shift the burden of proof from the plaintiff to 
the defendant. Under such a ruling the defendant would 
be obliged to prove a negative before the affirmative had 
been shown. If a plaintiff has suffered damage, must he 
not prove it? Is it to be presumed that one lost his purse 
because he says nothing of such loss when complaining of 
the loss of his trousers? It is no violent supposition to 
assume that Putnam was paid his salary during his illness, 
and if so, surely he is not entitled to have it paid him over 

again. In his declaration (Record, p. 4) he says he was 
confined to his room for months, unable to do any thing 
but attend to his injuries; that his breathing was made 
difficult, his capacity to work and endure fatigue was im- 
paired and lessened one-half. Do these allegations, even 
by implication, convey the idea that he lost hissalary? As 
to the evidence, consider what the court, in a charge, none 
of the errors of which will surely be set down as too favor- 
able to the plaintiff in error, said of that. On page 11 of 


the Record the court said: 


“Tt did not appear whether this man lost any thing or 
not by the loss of time—whether he lost his salary. The 
company would not be bound to pay him, perhaps, for his 
salary, if he did not perform his daty. There might be 
actual damage for the loss of time, if there has been any 
sustained, but you can not imagine expenses unless they 


are proven.’ 
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Can there be conceived any thing more likely to mis- 


lead the jury? 


“The company would not be bound to pay him, per- 
haps, for his salary, if he did not perform his duty. 


Would the company be bound to pay him if he had 
performed his duty? Or would not his employers be 
obliged to pay him for his labor; and in such case would 
the company be called upon to pay him over again? It is 
difficult to deal seriously with such a charge as this, no part 
of which is unobjectionable, except the last clause of the 
last sentence, “but you can not imagine expenses unless 
they are proven.” And in the next paragraph even that is 


qualified so as to destroy its value, for there the court said: 


“In this case, so far as his salary is concerned, the pre- 
sumption is that he lost his salary.” 


Is not this to say that the jury may imagine expenses 
that are not proven? We perceive no principle upon which 
any such presumption may be allowed. The loss of sal- 
ary, if it occurred, was a fact peculiarly within the knowl- 
edge of the defendant in error, easy of proof by his own 
testimony and by that of his employer. We contend that 
if any presumption is to be indulged, it is that he lost no 
salary, in the total absence of averment as proof of loss. 

The last exception to the charge was to the language 
found in the first paragraph on page 13 of the Record. 


The words were as follows: 


“The company is bound to give him an annuity of the 
amount he has been damaged by the year for a period 
equal to the expectation of plaintiff’s life.” 


The court desired opposing counsel to mark the tabie, 


19 


which was done, although the mark does not appear in the 
Record here. The natural inference would be, and doubt- 
less it was, that which the jury drew, that the jury were 
to take this particular table, and from it calculate the pres- 
ent value of an annuity equal to the amount in which 
plaintiff had been damaged by the year, taking his expecta- 
tion of life to be that set down for men of his age in the 
other table. The objections to this are several: 

First, the evidence did not show that during the rest 
of his life, plaintiff would be even partially incapacitated 
for his ordinary employment. Indeed, the only expert 
witness who could be supposed able to’ forecast the futare, 
Dr. Westmoreland, defendant in error’s medical attendant, 
said (Record, p. 22), that in such cases the injuries some- 
times get worse, and sometimes get well, and that he could 
not say how it would be in plaintiff's (defendant in error’s) 
‘vase. And unless the jury should find (which the court 
did not instruct them they must first do) that the plaintiff 
had been in some measure permanently incapacitated, the 
plaintiff in error could not, under the widest construction 
of its liability, be held to pay for the whole remainder of 
defendant in error’s life. 

Secondly, it can not be contended that, in any case, the 
plaintiff in error was liable to defendant in error for the 
present value of an annuity calculated upon any principle. 
The damage to Putnam was what he had lost or must lose 
by reason of his injuries, using “lose” and “lost” in a 
wider than the common meaning. 

An annuity is the exact converse of an insurance on 
life. The cost of an annuity is directly as the expectation 
of life, while the cost of life insurance is inversely as the 
expectation of life. In other words, the less one’s expec- 
tation of life the less the cost of an annuity, while the 
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greater his expectation of life the less the premium for life 
insurance. If, then, the defendant in error is to be given 
ah annuity, it should be according to this expectation ot 
life as diminished by the accident, not as it was before that 
occurred. And to give defendant in error a life annuity 
at the rate of his income before the accident, is to fail to 
take into account all the accidents that may befall a man 
of business—-the chances of failure, the diminution of his 
powers by increase of years, the change in business meth- 


ods that may throw him out of employment. All these 


are things easily incident to the eareer of any one, and an 
illustration of the last, 7. e., changes in business meth- 
ods. may be found in the cohsequences of the pPassalle, 
about a year since, in New Hampshire, of a valued policy 
law. Immediately upon the passage of that law, it is no- 
torious that insurance companies withdrew from business 
within the state, and refused to renew policies us they eCX- 
pired. In New Hampshire the adjuster’s occupation is 
gone. 

The third objection is that the words of the court 
taken in connection with the admission of the two tables 
in evidence, and the direction to opposing counsel to mark 
one of them for the jury, amount to a direction to the jury 
in case they find for the plaintiff—and it may be said that 
the whole charge assumes that they will do this—to render 
a verdict for the present value of a life annuity calculated 
according to the tables admitted as aforesaid. We have 
already dealt with the admission of these tables in evi- 
dence, in the earlier portion of this brief. It remains now 
to say that, even if they were properly in evidence, the 
annuity table never should have been considered by the 
jury at all, but only the life-table. If the annuity table is 


calculated, as it is said but not shown to be, upon the Car- 
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lisle Tables, it refers to annuities sold by the Government 
of Great Britain. These annuities, it is obvious, are as cer- 
tain as any thing human ean be, and do not therefore stand 
upon the same footing as annuities to be paid by corpora- 
tions or private persons. Their cost is and must be higher 
in proportion to the excellence of the security. The annu- 
ity which the court below charged the jury should be given 
to defendant in error, ought surely to have been caleulated 
according to the likelihood, taking all factors into account, 
of his earning the same rate for the rest of his life as he 
had earned for an indeterminate period before his injuries. 
Will it be urged that this security is as good as the promise 
of the British Government? If not, then its present value 
must be calculated upon a different basis from the Carlisle 
Tables, and. the direction to the jury to take these tables as 
conclusive evidence of value was erroneous, and mislead- 


ing to the prejudice of plaintiff in error. 


In the case of Rowley v. Rivy. Co., L. R., 8 Exch. 221, 


Brett, J., in his opinion at page 231, says: 


“A direction which leaves it open to the jury to give 
the present value of an annuity equal in annual amount to 
the income lost for a period supposed to be equal to that 
for which it would have continued if there had been no ac- 
cident, is a direction as it seems to me, leaving it open to a 
jury to give the utmost amount which they think is equiva- 
lent for the pecuniary mischief done, and such a direction 
is a misdirection according to law. + * * If it be wrong 
in a jury to give an amount founded on a calculation of the 
present value of an annuity, any evidence given solely for 
the purpose of enabling a jury to make such a ealeulation 
scems to me to be necessarily misleading and legally irrele- 
vant. 


The language of Brett, J., states our ‘contention fully 


and fairly, and we think it will not be denied that the lan- 


cuage of the court in the case at bar comes within what 
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Brett, J., describes as a “a misdirection according to law.” 
And paraphrasing what he says further on the same page, 
231, it seems to us that the evidence in the case at bar, 
which was given and received, notwithstanding objection 
taken to it, was given solely for the purpose of inviting the 
jury to found a calculation upon it of the price of an annu- 
ity, a caleulation upon which they were not legally enti- 
tled to enter, and that a direction such as the court below 
gave as to the duty of the jury to make such calculation 
was erroneous, and prejudicial to plaintiff in error. 

In Schefiler Vv. Minneapolis and St. L. Rwy. Co., 19 Am. 
and Eng. R. R. Cases, 173, the court said that life tables— 
not annuity tables be it observed—might be received in ev- 


idence under proper restrictions. But they say (p. 175): 


“Such tables are, however, not conclusive, for there is 
not only a considerable variance in different tables, but 
they are not so compiled as to show the probable duration 
of life under any and all circumstances, but. uncer particu- 
lar conditions, so, that their evidentiary value in a given 
case is largely analogical. This will be more apparent 
upon reference to what is said of such tables in Williams’ 
Case, 3 Bland. Ch. 186.” 


In the case at bar, the court ignored the analogical 
value of. the life table, and made it, with an annuity table 


which never should have been admitted at all, conclusive. 


EXCESSIVE AMOUNT OF VERDICT. 

Upon this point we think it not necessary to dwell at 
great length. Sixteen thousand dollars as damages for 
such injuries as Putnam received we think manifestly ex- 
cessive. In the accident three or four of his ribs were 
broken and his collar-bone. His medical attendant, speak- 
ing to the time of the trial (April, 1883), says (Record, 


p. 22): 
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‘Sometimes they (such injaries) get entirely well; in 
other cases they do not. Witness could not tell how it 
would be4n plaintiff’s case. Plaintiff attempted to travel 
on ears too soon,and came back broken down. Ue is able 
to travel on the train now; may give him some pain at 
times,” ete. 

This does not picture a permanent disability or even a 
disability of very high degree, yet the jury found a verdict 
for a sum which, taken as principal, would, at six per cent 
interest, yield plaintiff $960 a year for the rest of his life, 
or nearly one-fifth of the sum his declaration asserts he 
was making at the time of the accident. 

For an explanation of the exorbitant amount of the 
verdict the misleading and erroneous instructions of the 
court below are, we think, sufficient to account, but in any 
vase the sum given is far more than a reasonable compen- 
sation to the plaintiff for his injuries. This court has said, 
in Arms v. Railway Co., 91 U. 8. 489, that to justify. dam- 
ages greater than a reasonable compensation for the injuries 
received, there must have been some willful misconduct, or 
that entire want of care which would raise the presumption 
of a conscious indifference to consequences. In the case 
at bar nothing of the kind was or can be imputed to the 
plaintiff in error. 

Before concluding this brief, we desire to call the at- 
tention of the court to the fact that the printed record in 
the cause shows (see Bill of Exceptions, Record, p. 16) the 
trial to have taken place on April 28, 1883, the judgment 
to have been entered (see Record, p. 14) April 28, 1883, and 
the verdict to have been rendered (see Record, p. 14) May 
28, 1883. If these dates be those of the originals, as it is 
to be presumed they are, the judgment was entered before 
verdict rendered, and having no verdict whereon to rest, 


it can not stand. 
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For the reasons set forth herein, and for the other 
errors to the prejudice of the plaintiff in error set forth in 
the bill of exceptions and motion for new trial herein, we 
ask that the judgment of the court below be reversed. 

Respectfully submitted. 
GEORGE HOADLY. 
EDGAR M. JOHNSON, 
KDWARD COLSTON, 
Counsel jor Plaintiff in Error. 
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Robert Clarke & Co., Printers, Cincinnati.| | August, 1886. 


Supreme Court of the United States 


OCTOBER TERM, 1886. 


(No. 250 AT OCTOBER TERM, 1885.) 


The Vicksburg and Meridian Railroad Company, 


Plaintiff in Error. 
No. 17.) vs. 


/srael Putnam, 


Defendant in Error. 


in Error to the Circuit Court of the United States for the 
Northern District of Georgia. 


REPLY OF PLAINTIFF IN ERROR TO SUPPLEMENTAL BRIEF 
OF DEFENDANT IN ERROR, 


By leave of court granted at the last term, we submit 
the following considerations in reply to the supplemental 
brief filed in behalf of defendant in error: 


Frrst. 
Counsel for defendant in error says that the language of 
the court below when he said in his charge (Record, p. 13): 


“The company is bound to give an annuity of the amount 


) 


he has been damaged by the year for a period equal to the 
expectation of the plaintiff’s life,” 


is to be taken only in a Pickwickian sense. It is implied 
that the jury were not misled, for, after all, the court did 
not mean what he said. Yet this language was only the 
clinching of the nail, for the court had already charged 


(Record, p. 11): 


“then find out how much he is damaged every year, and 
then find out from the table which you will have out before 
you how much one dollar of annuity to the end of his ex- 
pect (sic in orig.) is worth, and multiply them together.” 


What could the jury possibly have inferred from this 
language but that they must take the yearly earnings of 
the plaintiff to be an annuity, the present value of which, 
calculated rigidly, according to the tables admitted in evi- 
dence, he was entitled to? 


On page 11 of the Record the court said: 


“Inthis case . . . the presumption is he lost his 
pay, and that would be another element of damage which 
you could ascertain with certainty.” 


Surely there is no such presumption, and if there be 
the jury ought to have been warned that the period of dis- 
ability only could be taken into account. As the charge 
stands the jury may easily have supposed that the loss of 
pay was to be presumed to begin at the date of the injury 
and continue until the death of the defendant in error. 

The Record does not show that the defendant in error 
is permanently disabled in any degree, and his own testi- 
mony (Record, p. 16), shows that he resumed his calling in 
the middle of January, 1882, at which time therefore his 
total disability ceased and he became able to work. Taking 


all these facts and the language of the court below, how is 
it possible but that the jury mus¢ have believed it necessary, 
in case of a finding for defendant in error, to render a ver- 
dict for the present value of an annuity, caleulated trom 
the tables admitted, at the rate of defendant in error’s 
earnings before his injury? We can only be grateful that 
the court below did not admit the life tables from the Book 
of Genesis, which are much better vouched for than those 
actually admitted and woald have greatly increased de- 
fendant in error’s expectancy of life, and so the present 
value of his annuity. 

Counsel for defendant in error says that the verdict of 
the jury shows that they were not misled. ‘To us it seems 
that the excessive amount of the verdict shows just the 
contrary, but upon this we dwelt sufficiently in our first 
brief. 

SECOND. 

We still maintain that although the authorities per- 
mit the use of life tables properly vouched for by compe- 
tent witnesses as being authoritative among persons whose 
affairs necessitate the habitual use of such aids, no author- 
ity allows annuity tables to be used. 

We are unable to understand counsel for defendant in 
error’s statement that the opinion of Brett, J.. in 8 Ex- 
chequer, 221, was by way of dissent from the majority of 
the court. In the result of that case all three judges con- 
curred, and the only dissent—which was upon the point 
whether the bill of exceptions fairly raised the questions 
argued—was by Blackburn, J. Upon the point to which 
we cited the case, namely, the admissibility of annuity 
tables, Brett and Honyman,JJ., agreed that they were not. 
It is true we also cited the remark of Brett, J., that he 


thought it doubtful whether the evideuce of Adamson, the 
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accountant, was properly admitted to the authenticity of 


the lite tables, but Honyman, J., in his opinion on page 


“. 


233 says: 


" . . I purposely abstain from expressing any 
opinion | on the other exceptions to the Lord Chief Baron’s 
ruling and to the admissibility of Mr. Adamson’s evidence,” 


which we take to be at least no assent to the opinion of 


Blackburn, J., on that point. We again direct the atten- 
tion of the court to the opinion of Brett, J., in Rowley v. 
Railway Co., 8 Exchequer, 221, and particularly to what is 


said, page 231: 


* A direction which leaves it open to the jury to give 
the present value of an annuity equal in annual amount to 
the income lost for a period supposed to be equal to that 
for which it would have continued if there had been no 
accident is a direction, as it seems to me, leaving it open to 
a jury to give the utmost amount which they think is 
equivalent for the pecuniary mischief done, and such di- 
rection is a misdirection according to law. And _ such, in 
my opinion, was the direction in the present case of the 
Lord Chief Baron. If it be wrong in a jury to give an 
amount founded on a calculation of the present value of an 
annuity, any evidence given solely for the purpose of ena- 
bling a jury to make such a calculation seems to me to be 
necessarily misleading and legally irrelevant. It is irrele- 

rant to any decision to which the j jury ought to come. It 
is, in the words of Lord Mansfield, in Carter v. Boehm (1 
Sm. L. C., 6th ed. 490), evidence to which the hes ought 
not to pay the least regard. Such is and must be 
irrelevant, and therefore is not evidence. It seems to 
me that the evidence in this c: ase, Which was given and re- 
ceived notwithstanding objection taken to it, and to which 
reception the first exception is pointed, was given solely 
for the purpose of inviting the jury to found upon it a cal- 
culation of the price of an annuity, a calculation upon 
which they were not entitled to enter.” 


We have, in our former brief, pointed out a vital 


objection to the use of authentic annuity-tables (which, 


Ae 


ay 


— 


~ 


) 


however, the tables admitted in the case at bar are not 
shown to be), in that they are based upon a promise of the 
Government of Great Britain, and their payment with 
regularity is as certain as any thing can be, humanly 
speaking. While the annuity for which the jury in the 
case at bar attempted to give a commutation was one de- 
pendent upon the varying vigor, physical and intellectual, 
of the defendant in error, the condition of business, and 
innumerable other factors, each one more uncertain than 


the others. Counsel for defendant in error Says : 


“The jury could only have calculated the present 
value by the aid of a table.” 


This is probably true, and emphasizes our objection 
that they had no business to make any such calculation. 
and that therefore they neither needed nor should have 
had before them the annuity-table, even if it had been ac- 
companied by what in a proper case would have been suf- 
ficient authentication. 

The cases cited by counsel for defendant in error, on 
pages 6 and 7 of his brief, do not seem to us to sustain his 
position. He cites, on page - -: ae Vv. Coates, Adminis- 
tratrixz, 15 Am. and Eng. R. R. Cases, 265. In that case 
the court said, at page 268: 

“The plaintiff introduced certain life-tables showing 


the probable duration of the life of a person of decedent’s 


ace 
age. 


And in the third paragraph of the head-note to the case it 


is said: 


“Tn the action to recover damages for causing the 
death of a brakeman on a railroad, standard lite-tables are 
admissible to show the probable duration of the life of a 
person of decedent’s age, and thus aid in estimating the 
damages.” 
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There is nothing in these words about annuity-tables, 
nor a word hinting that even life-tables are admissible 
when not properly shown to be “standard:” and we have 
in the case at bar not denied that there are cases holding 
life-tables admissible upon proper authentication. We 
have, however, insisted that annuity-tables are not admis- 
sible at all, and that the life-tables in the case at bar were 
not properly authenticated. We have not at hand 46 Ver- 
mont, from which counsel for defendant in error cites, on 
page 7 of his brief, the case of Fulsome v. Concord, but we 
are content to leave it to the court to say whether the lan- 
guage quoted by opposing counsel has the remotest refer- 
ence to annuity-tables. 

Opposing counsel implies on page 6 of his brief 
that the appellate court in &. R. Co. v. Coates, Adm’z, 
(supra) sent back the case for a new trial because the court 
below had not admitted both life and annuity-tables in ev- 
idence. But inasmuch as Coates, administratrix, the de- 
fendantin error, had, as plaintiff below, recovered a verdict 
for $5,000.00, which the plaintiff in error was seeking to 
retain, and asshe had introduced the life-tables in evidence 
(see opinion on p. 268), either opposing counsel has been 
disingenuous or he has been guilty of carelessness in anal- 
ysis, for certainly Coates, administratrix, would not have 
been heard to object to the admission of evidence she liad 
herself offered. 

THIRD. 

Before closing this reply we desire to call the at- 
tention of the court to the testimony of R. H. Smith, 
section-master of the plaintiff in error’s railway, who ex- 
amined the scene of the accident shortly after its occur- 
rence. The theory of plaintiff below having been that the 
accident which caused his injury was caused by the break- 
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ing of a rail upon a decayed cross-tie, the condition of which 
could readily have been detected and remedied by the rail- 
way company, the testimony of Mr. Smith tending as it 
did to show that the fracture of the rail did not occur at a 
cross-tie, was of the highest importance to plaintiff in error. 
A careful reading of Mr. Smith’s testimony shows him to 
have been a candid witness, expert in his calling, and capa- 
ble of lucid statement in an unusual degree. Nothing in 
the record tends to impeach his credibility or his general 
character. It is possible that the court below might with 
propriety have called the attention of the jury to Mr, 
Smith’s employment by the plaintiff in error, but that, 
though nothing more was called for, was not sufficient. 
Upon Mr. Smith’s testimony the charge of the court below 
was (see Record p. 9): 


“Upon the testimony | charge you as follows: The 
principal witness for the defendant was a man who was the 
section-master, that is Mr. Smith. If there was a rotten 
tie there, and he had overlooked it, he would be strongly 
tempted to conceal it, and put the fault on some body 
else, = 

Is not this equivalent to a charge that Mr. Smith’s 
testimony was unworthy of belief, unless it coincided with 
the theory of the accident put forth by the plaintiff below? 
The court was not even contented to weaken the force of 
Mr. Smith’s general testimony, but selected a matter vital 
to the case, and brought that specially to the minds of the 
jury as being one touching to which Mr. Smith’s testimony 
could hardly fail to be unreliable. The accident in which 
plaintiff below suffered injury was caused by the breaking 
of a rail, and that the fracture occurred in spite of the ex- 
ercise of due care by the railway company, it endeavored 
to show in order to a defense to the action. Some of the 
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testimony for plaintiff below tended to show that the bro- 
ken rail had at the point of fracture rested upon a decayed 
cross-tie, the condition of which rendered it insufficient to 
support the rail, and so caused the fracture. It was also 
asserted that a defect in the cross-tie of the kind described 
must have been so open and plain that not to know of and 
remedy it argued negligence in the railroad company. 
Mr. Smith’s testimony as to the examination he had made 
of the scene of the accident and the surroundings, thus 
became particularly important to the defendant below 
(plaintiff in error here), as tending to prove that the frac- 
ture of the rail had not been caused by a rotten cross-tie, 


and so not by a defect easily discoverable and remediable. 


But of whatever advantage Mr. Smith’s testimony might 
' - 5 


have been to the plaintiff in error under a proper instruc- 
tion it was deprived by the intimation of the court below, 
almost amounting to a direct assertion that Mr. Smith 
being a servant of the plaintiff in error, and charged with 
a duty respecting its permanent way, could not be expected 
to tell the truth about a particular matter. This language 
of the charge would also naturally have the effect of dis- 
crediting with the jury the testimony of Mr. Smith on 
other points. 

For the errors touched upon herein, and in our former 
brief, and other errors apparent from the record, we ask, 
that the judgment of the Circuit Court in this cause, be 


reversed. 
Respectfully submitted, 


GEO. HOADLY, 
EDGAR M. JOHNSON, 
EDWARD COLSTON, 

Counsel for Plaintiff in Error. 
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Supreme Court of the United States. 
OCTOBER TERM, 1885. 


No. 250. 
THE VICKSBURG AND MERIDIAN RAILROAD GO. 


Plaintiff in Error. 
VS. 
ISRAEL PUTNAM, 


Dejendant in Error. 


In Error to the Circuit Court of the United States 
for the Northern District of Georgia. 


BRIEF FOR DEFENDANT IN ERROR. 


Putnam sued the Plaintiffin error for damages. He 
was injured on the 15th of September, 1881, while a pas 
senger, between Edwards and Bolton, on the road of De- 
fendant. The accident waa at night. A rail broke and 
the car capsized. Plaintiff was badly injured. He recov- 
ered sixteen thousand dollars The presiding Judge re- 
fused a new trial. 

The bill of exceptions covers alleged errors in the ad- 
mission of testimony, alleged errors in the charge, and al- 
leged error in the amount of the verdict. 

We reply to the bill of exceptions that there was 
neither error in the admission of testimony nor in the 
charge. 
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We futhermore reply that the admitted facts demand- 
ed a verdict for Plaintiff, and that even if the court com- 
mitted error, the error had reference alone to the right of 
Plaintiff to recover, and the admitted facts justified a 
much stronger charge in favor of the Plaintiff than the 
court gave us, namely, a charge instructing the jury to find 
for the Plaintiff. 


EXCEPTIONS TO THE ADMISSIONS OF EVIDENCE 


Ist. The Defendant objected to the admission of the 
life table and of the table from Reese’s Minual upon the 
ground that the Plaintiff had not shown a case in which 
such evidence was admissible, the Plaintiff not having 
“been killed permanently, or disabled.” It will be observ 
ed that the objection was not based upon the failure of the 
Plaintiff to satisfactorily show that the life table was a 
respectable and ordinarily accepted life table, shown to be 
such, and to be acted on and consulted by the business men 
where practicable in the transaction of their own affairs; 
nor was this objection made to Reese’s Manual; the sole 
ground of the objection was that the Plaintiff had not 
‘been killed permanently or disabled.” 

This court will consider, only the objection made to the 
admissibility of the testimony in the court below. 

In the case of Evanson vs, Gunn, 99th U. S., 660 the 
Supreme Court held that: 

“The Defendants having thus specified their objection 
it must be considered that all others were waived, or that 
there was no ground upon which others can stand.” 

The reason of this rule is plain and especially applica 
ble to the present case. | 

We introduced General Lewis and identified life 
tables; the testimony at once satisfied counsel for both 
sides that the tables were the character of tables which the 
law allows introduced in proper cases; the parties may not 
have gone fully into detail as to the occupation of General 


a 
j 
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Lewis or as to the character of his com pany, for these facts 
may have been so thoroughly understood between them 
that it was not deemed necessary. In the preparation of 
the evidence for the bill of exceptions, the counsel under- 
standing the real point of the objection made, and not de- 
siring to cumber the record, insert only so much of the 
evidence as is material to the real objection. In either ef 
these cases, to allow any objection to be urged except the 
one actually stated would be to defeat justice. 

Take the case of Reese’s Manual introduced in the 
present case, an examination of the Georgia Reports will 
show that this table is a calculation of the present value of 
an annuity of one dollor ($1 ) per year, for persons of diff-r- 
ent ages, the calculation being based upon the probable ex 
pectancy of life accorded to persons of different ages by the 
celebrated Carlyle Tables. So constantly has this table 
been used in Georgia that for the convenience of the bar it 
is now found published at the end of the decisions in the 


70th volume of the Georgia Reports. 


A great number of cases in our Supreme Court Reports 
show that this table was introduced as evidence. No Geor- 
gia lawyer can now be found who would ask proof of Reese's 
Manual; it would show his complete ignorance of the Su- 
preme Court decisions of his own State ; therefore, in this 
case it was offered and not objected to upon the ground 
tbat counsel defending the road wished proof of what 
Reese’s Manual was, for counsel in the court below had 
practiced law in Georgia, and were not ignorant of the 
Georgia decisions. It was objected to upon the sole ground 
that this was not a proper case for well authenticated life 
tables.. 

But it is urged that this was not a case for well au- 
thenticated life tables. 

W hat is the object of the introduction of a life table? 
It is simply to give the jury an idea of what is the reason- 
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able expectation of life of the persons bringing the suit 
for damages The tables may or may not be used by the 
jury ; the jury may or may not believe that the injuries 
If the jury believe the injuries perma 


are permanent. 
If they do not be- 


nent, then the tables will be useful. 
lieve the injuries permanent, then they will discard the 
tables. 

In the case of the Central R. R. vs. Richards, 62 Ga., 
307. where suit was brought by a person injured, life tables 
were held admissible, although not a case of death. 

In the case of Johnson vs. The Atlanta & West Point 
R. R. Co., 66 Ga , 260, life tables were held admissible, and 
the table in Reese’s Manual was held admissible ; tnis was 
not a case of death caused by the injuries. 

Rorer recognizes this rule, and Pierce alone lays down 
a rule to the contrary. The 49th lowa, which Pierce cites 
in support of his views, in the head notes declares that 
life tables are admissible even in cases where death does 
not result from the injury. ° 

In McDonald vs.C.& N R R. Co, 26 Iowa, 139, life 
tables were held admissible in a case similar to the pres- 
ent case. 

Dr. Westmoretand had sworn that while he could not 
state positively what would be the case with Mr. Putnam, 
yet, that the injuries in such a case as his were apt to be 
permanent. This was testimony from which the jury 
could find that the injuries would be permanent, and there 
was other testimony showing the injuries to be permanent 

3d. Mr. Atwater testified “That he had travelled 
over Defendant’s road twenty-four or twenty-five times. 
Knows where Edwards is-and also Bolton. Witness wag 
asked the condition of the road between Bolton and Ed 
wards when he passed over it. The Defendant objected to 
the condition of the road, except at the place of the acci- 
dent. “The witness answered the question stating that 
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the condition of the road was bad between Bolton and Ed- 
wards.” 


The ground of the Defendant’s motion was based upon 
the idea that testimony could only be admitted showing 
the condition of the road at the exact spot of the accident. 
We respectfully submit that such a rule would render it 
impossi»le to prove in a railroad accident the condition of 
the road causing the accident. The portion of the road 
bed both as to rails and cross-ties might, between two sta- 
tions, be very defective, so defective that anyone passing 
over the road would observe the fact; the owners of land 
adjacent to the track might have noticed it, and this tes- 
timony would be very strong to show, if an accident hap. 
pened, that the accident was due to the defective condition 
of the rails and road-bed. This testimony would not 
be remote but pertinent and direct ; yet because it was 
general under the rule invoked by the Plaintiff in error, 
it would be excluded. 


We recognize the correctness of the rule that a defec 
tive condition of the road—bed at a particular place other 
than the place of accident would not be admissible, but 
that is not this question. The proof shows a defective 
condition in all of a certain territory; the place of the ac- 
cident being within the territory. The testimony covers 
the place of the accident and the fact that the witness can 
not particularize the place goes to the weight of his tes- 
timony, not to the admissibility of his testimony. 


The exact question has been ruled in the Misouri Pa. 
cific Ry. et al. vs. Collier. 18 American and English Rail. 
road cases, 281. 

In Holyoke vs. Grand Trunk Ry., 28 N. H., 541, it was 
ruled “The Court will not set aside a verdict where the 
Judge, who tried the case, in his discretion admitted testi- 
mony showing the general bad state of Defendant’s track 
for miles distant from the place of accident,” 
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2d. The superintendent’s reports were admissible 
(See Record, p 24). They were the printed reports of the 
superintendent of the road made in 1877 and 1880 to the 
board of dir c ors. They were identified by the section 
master, who also showed that the heaviest part of the traf- 
fic of the road in 1877 and 1880 was over the place of the 
accident. He has identified the broken rails as being 
those originally put down upon the road, and worn at the 
time of the accident to a weight of about thirty nine 
pounds. He had shown that these rails were being re 
moved, and that the Defendant had reached midway, only 
a quarter of a mile distant, with new heavy rails. The 
superintendent had testified that no new rails were laid at 
the exact point of the accident, but that this rail had been 
in use since he was superintendent. 

Mr. Carrington and others had testified that the rail 
was very old and worn, and liable to give way at any 
time. : 

The superintendent's report for 1877 stated that on 
that portion of the road where the heaviest traffic was done 
there were thirty-five miles of iron which had been 
run over for more than thirty five years, and that these 
rails now weigh about thirty nine pounds tothe yard. In 
1880 he reported twenty five miles of the track made of 
the original iron, and recommended that this old rail 
should be removed at once. 

These reports were objected to upon four grounds 

lst. Because they were not sworn to. 

2d. Because they had no reference to the place of the 
accident, but only to the general condition of the rails. 

3d Because the Defendant could not be charged with 
the reports as admissions, the statement of its agents not 
a part of res geste. 

4th. Because the information of the superintendent 
as to the condition of the road was derived in part from 
reports of subordinates. 


A tty as . Selitiees eee Ee ne 
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The first and third grounds of the objection will be 
considered together The second ground of objection is 
answered in part by the view presented with regard to the 
testimony of Atwater, and by the references made to the 
entire te-timony in the case, showing that these reports 
necessarily had reference to the cOndition of the road at 
the place of the accident. It will be remembered in this 
connection that the declaration alleged notice of the de 
fective condition of these rails at the place of the accident 
to the board of directors through the annual reports of the 
superintendent. With this allegation in the declaration, 
the directors and the superintendent, knowing all the 
facts, were silent. Their silence is a circumstance which 
helps to sustain the Plaintiffs testimony in this part of 
his case. 

The fourth objection to these reports is based upon 
the testimony of Smith, section foreman, whoswore that 
the superintendent inspected the road, and in this way, 
and from the roadmasters under him, who made reports to 
him, he got information about the condition of the road. 

The particular matter about which he makes the re- 
ports introduced was necessarily one which the superin- 
tendent would know personally. The fact that the road- 
masters under him made reports to him, instead of weak. 
ening the argument in favor of this testimony, helps to 
show a system of reports from the inferior officers, througn 
their superiors, to the board of directors of this company, 
and thereby tends to show the official character of the 
superintendent’s report. 

The first and third objections really are upon but one 
line, namely, that this was merely the statement of an 
agent of the Defendant not under oath, and that this state- 
ment was not a part of res ges/w, and therefore inadmissible. 


The idea of counsel was, that no report of a superin 
tendent would be admissible unless it was so closely con- 
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nected with the accident as to be res gesta to the accident. 
His exception goes to this yoint, and to this point alone. 
But the evidence shows that the reports were res gest to 
the work of the superintendent They were made to the 
boards of directors for the years 1877 and 1880. They were 
auonual reports of an official character. 

The office of superintendent of a railroad is one so well 
established, and the custom of making annual reports so 
uniform, that the Court will take judicial knowledge toa 
great extent of the character of his work. 

In Brown et al., vs. Piper, 91 U. S., 42, it was held that 
the Court would take judicial cognizance ‘ of the general 
customs and usages of merchants. Courts will take notice 
of whatever is generally known within the limits of their 
jurisdiction.” 

In Terhune vs. Phillips, 99 U. S , 592, it was held that 
“ The Court will take judicial notice of a thing which is 
in common knowledge and use of the people throughout 
the country.” 

In King vs. Galluo, 109 U. S., 99, it was held that 
“The Court will take judicial knowledge of matt re of 
common knowledge and of things in common use.” 


The Supreme Courts of Michigan and Nevada have 
held that Courts will take judicial notice of the duties or- 
dinarily attaching to the office of superintendent. See 
Adams Mining Co. vs. Center, 26 Mich., 73; Sacalaris vs. 
Eureka Co., 18 Nev., 155; (51 A. R., 727 and 47 A. R., 201 
Lote. ) 

The superintendeut made the reports to the boards of 
directors of the company. The reports were official be- 
cause in the line of his duty, and were admissible. 


United States vs. Golding, 12 Wheaton, 470, it was 
held: “Where the fact of agency has been proved, either 
expressly or presum ptively. the act of the »gent,co-extensive 
with the authority, is the act of the principal, whose mere 
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instrument he is; and then whatever the agent says with- 
in the scope of his authority, the principal says, and evi- 
dence may be given of such act and declarations as if they 
had been done and made by the principal himself.” 


In 1 Peters, 311, it was held: ‘A general agent of a 
manufacturing establishment gave a certificate that a cer- 
tain amount was due on settlement, from the firm whose 
agent he was; held to be admissible evidence against his 
principal, when taken in connection with the fact that the 
debt was contracted for materials used by him on the man- 
ufacture.” 

In American Fur. Co., vs. United States, 2 Peters, 358, 
it was held, citing 12 Wend, the principal asserted in the 
decision of that kind and applied to the case was that: 
‘Whatever an agent does or says, in reference to the busi- 
ness in which he is at the time employed, and within the 
scope of his authority, is done orsaid by the principal, and 
may be proved, as well in a criminal asa civil case, in like 
manner as if the evidence applied personally to the prin- 
cipal. ' 

In Cliquot’s Champagne, 3 Wallace, 115, it was held: 
“Whatever is done by an agent in reference to the busi- 
ness in which he is at the time employed, and within the 
scope of his authority, is said or done by the principal, and 
may be proved as if the principal were the actor and speak- 
er.” See also Maleck vs. T. G. & L. R. Co, 57 Mo., 17 and 
_ Norwisck & W. R. Co. vs. Cahill, 18 Conn., 484. 


Declarations made “In regard to a matter of business 
then being under the speciai agency and control of such 
director or directors are admissible upon the principle that 
whatever an agent says within the scope of his authority 
the principal says, and evidence may be given thereof as 
if they had actually been the words of the principal him- 
self.” 

1 Rorer on Railroads, 666. 
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In Kanzas Central P. U. P. 8. Co. ve. Bateman, 22 
Kan., 639, the letters of a superintendent referring and dis 
cussing the business of the rosd were beld admissible as 
admissions of the Defendant. 

These reports made to the directors of the company 
were also admissible as notice to the board of directors of 
the defective condition of the track; and of the great dan- 
ger to which they were subjecting those whom they 
undertook to carry as passengers. 

1 Wood’s Railway Law, 429, 430, 431, and cages cited. 

Counsel for Plaintiffin error before this Court urges 
three reasons why these reports should not have been ad 
mitted, First, that they were not sworn to or proven in 
anyway to be what they purported. This objection was 
not the objection made by counsel in the Court below: 
counsel below objected because the reports were not sworn 
to under examication Counsel in the Court below made 
no point upon the fact that the reports were not proven to 
be what they purported. . The sole idea upon this branch 
of the objection was that they were merely reports of an 
agent, not the sworn statements of an agent. 

The brief of e: ideace does not go fully iato the proof 
which identified the reports, but on page 28 of the printed | 
record will be found in the testimony of Mr. Smith, the 
statement that the printed pamphlets of 1877 and 1880 
shown to him were the reports of Mr. Raworth, superin 
tendent. 


The second objection of counsel comes before this 
Court is, that the reports were too remote in date to have 
any bearing on the condition of the Pluintiff in error’s 
road or any part thereof at the time of the accident This 
point applies rather to the effect than to the admissibility 
of the evidence. The question would be—take this report 
in connection with the balance of the testimony in the 
case, and can the inference fairly be drawn therefrom that 
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the same raiis were in use at the time of the accident 
which were in use in 1877 and 1880; were they substan- 
tially the same railsand ubstantially in the same condi- 
tion, except that they wer» worse for wear which they had 
received between the years of 1877 and 1881. The reports 
show that the rails had become weak and required the 
closest attention to prevent accident in 1877. The reports 
show that in 1880 the rails were almost entirely worn out 
and that they should be moved at once. The testimony 
of the superintendent showed that the rails at the place of 
this accident had not been changed since 1877, and were 
the same old rails originally used by this company, there 

fore more remote the time when the superintendent ad- 
mitted the raiis to be defective, the stronger the testimo-. 
ny, because the Court will at least take judicial cogni- 
zance of the fact that old worn out rails do net grow strong 
and new by continuous use. 


The third objection by the counsel in this Court is that 
nothing contained in either of these reports appears to or 
does touch the single defect which caused the accident 
wherein Putnam was iojured, or even that portion of 
Plaintiff in error’s railway within which the scene of the 
accident is included. The immediate cause of the accident 
was the breaking of the rail. The Plaintiff claimed that 
the rail was defective; that it had been in such constant 
use for so long a time that to continue to run a train over 
it all was to fail to use that degree of care which was due 
toa passenger. The reports showed that all the old rails, 
iu 1877 confined to 35 miles of the road, and in 1880 con- 
fined to 25 miles of the road, had become practically use- 
less from constant wear to which they had been subjected, 
so that the closest attention was necessary to prevent ac- 
cident, and so that they were almost entirely worr. out, and 
when taken up were fit only for the rolling mill. These 
old rails and the place where Putnam was hurt were both 
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where the heaviest traffic was done in 1877 and 1880, and 
the rails in 1880 were so old that it ws necessary to take 
them up at once and put down new rails, and the rails 
where Putnam was hurt were so old that the Company 
was about to take them upand to put down newrails. The 
report referred to the old rails, and the testimony of the 
engineer, Herbert, showed that the rails which broke were 
a portion of the old rails. 

The declaration charged that these reports referred to 
rails which were the same rails as those that broke and 
injured Putnam, and the superintendent never denied the 
fact. The superintendent and the Company had the in- 
formation in their possession. they knew of this evidence, 
, strong in its character, sufficient to create the inference 
that the rails referred to in the printed reports were the 
rails which broke and injured Putnam, and with all the 
information in their possession by their silence they con: 


firmed the inference. 
EXCEPTIONS TO THE CHARGE OF THE COURT. 


The exceptions are all upon questions of fact, not of 
law. Therefore, nine of these exceptions which go to the 
question of right to recover, were all predicated upon 
the idea that the Judge could not legally express an opin- 
ion upon the testimony, as the State practice in Georgia 
allowe no opinion. 

The complete reply to the exceptions really intended 
by counsel is contained in the decisions of this Court, 
where it has been held: “In this case the Court below, 
while it commented upon the evidence, but without with- 
drawing from the jury the determination of the facts, re- 
fused to allow the jury to take to their room the written 
instructions given them. Held, that the act of Congress 
of June ist, 1872, has no application to the case, and there 
was no error in the action of the Court below.” 

Nudd et al. vs. Burrows, 91 U. S., 426. 


| 
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This decision was affirmed in Indianapolis vs. Horst, 
93 U. S., 291. 

It is well established that the Judge presiding in a 
Circuit Court of the United States can express his opinion 
upon the evidence. 

In Transportation Line vs. Hope, 95 U. S., 302, it was 
held: “An expression of an opinion simply by a Judge 
upon a question of fact is not a ground of error.” 

In 13 Howard, 131, it was held: “ The right of a Court 
of the United States to express its opinion upon the facts 
in a charge to the jury was affirmed by this Court in 1 
Peters, 182, and 14 Peters, 322; nor can it be objected to 
upon the ground that the reasoning and opinion of the 
Court upon the evidence may have an undue and improper 
influence on the minds and judgment of the jury; for an 
objection of that kind questions their intelligence and in- 
dependence, qualities which cannot be brought into doubt 
without taking from that tribunal the confidence and re- 


spect which so justly belong to it in questions of fact.” 
In Magniac vs. Thompson, 7 Peters, 348, it was held: 


‘“ As to the comments of the Court upon the evidence, it is 
almost unnecessary to say, after what was said by this 
Court in Garver vs. Jackson, 4 Peters, 80, 81, that we have 
nothing to do with them.” 

The verdict was required by the testimony. 

The admitted evidence placed the burden on the De- 
fendant. 


47 A. R., 7. 
12 A. R., 720. 


2 Wood on Railroads, 196. 

Stokes va. Saltonstall, 13 Peters, 181. 

Railroad Co. vs. Pollard, 22 Wallace, 341. 

A carrier of passengers for hire is bound to observe the 
utmost caution and is responsible to them for such injur: 
ies received in the course of their transportation, as might 
have been avoided or guarded against by the exercise of 
extraordinary vigilance aided by the highest skill. 
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P. R. R. Co. vs. Roy, 102 U. S., 451. . 

The duty of carriers towards their passengers has been 
established in the U S&S. Courts since 13ta Peters, and has 
been repeatedly re-affirmed, and that rule has been fixed 
to be that the carriage shall be safe if human care and 
foresight can make it safe. See also 2d Woods Railway 
Law 1071. 

The burden therefore in this was upon the Defendants 
to show that no human foresight and no human skill could 
have prevented thia accident. With this principal of law 
in mind, let us consider how the case stood. From the 
proof it must appear that the accident resulted from one of 
those unforeseen casualities which human skill and hu 
man knowledge could not have prevented. The undis 
puted testimony was that these rails had been seen in use 
for many, many years, that they had worn down very 
much from their former size, that they were so much worn 
that it had become necessary for them to be taken up in 
1875 and cut down to half their length; it was also said that 
some of the cross ties were rotten in and about the place 
of the accident, and that the superintendent apologized 
for the condition of the track, by stating that it had to be 
run in a most economical way up to the time the Erlanger 
System took charge; it was absolutely necessary, and the 
company did not have the ability to do more. The bond 
ed debt was very large and the track had been dismantled 
during the war, and its income was limited. Rails were 
being laid from Midway west, and were within a quarter of a 
mile of the point of the accident, no new rail had been laid 
at the point of the accident. (See printed record, page 62.) 
This, now, was the admission of the superintendent. If the 
fact that a rail had not before broken was a sufficient proof 
that a rail was good, then a recover could never be had 
against a carrier until the second accident at the identical 
place. In this case his testimony furthermore was: “The 
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track proved to be safe uncer the proper watch and care, 
the track was not notoriously bad about where the acci- 
dent occurred.” Now, then, what does his evidence amount 
to? It admits that the rails were old and worn, it apologi 
zes for their condition on account of the poverty of the 
road; it admits that new rails were on the point of being 
laid, it deems that the track was notoriously bad, and 
claims that the track had proved to be safe under proper 
watch and care. What does this last statement mean, not 
that the rails were good rails; not that the rails were safe as 
even ordinary care would require; but that up to that time 
they had proved to be safe that is tosay they had not yet 
broken. All he says in their favor is that although old 
and much worn they had rot before broken at this exact 
spot. His very !anguage is a concession against the De- 
fendant, for he dors not pretend that the care which the 
law required had been taken 

Mason Herbert, engineer, swore nothing material ex- 
cept the fact that the old rails on Smith’s section were 
more carefully looked after than on any other section of 
the old rails; he did not pretend that the rails came up 
to the standard required by law, or that the cross ties 
were not defective. Smith, the section master, did claim 
that from his inspection he reached the conclusion that 
the rotten cross-tie was not at the place where the rail 
first broke, and he said that the rails, track and cross 
ties, when he rode over them, were, to all appearanoes, 
safe, and that there was nothing ir the appearance of 
the track at the time, either in the cross ties or in the 
riils, that aroused his attention, and that there was no 
test which he could have applied without taking up the 
rail and breaking it. He also swore that the rails were 
the old English rails which had worn down to about 39 
pounds, and that he did not know how much of the head 
of the rail that broke was worn. Now, therefore, to what 
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does his testimony thus far amount? Simply to this, that 
he was the section master watching these much worn 
rails, that they were worn so much that he could not 
tell how much of the head was gone, that they were re 
duced to the light weight of 39 pounds, but whether 
they were sufficiently strong, in their worn condition, to 
bear the character of engines and the trains which 
passed over them, he did not preterd to swear; whether 
reasonable caution would have required the removal of 
these old rails long before it was done, Smith did not 
pretend to knuw; he discussed crystallization, presenting 
views of crystallization superinduced by electricity, mag- 
netism and other causes, producing disintegration of iron 
fiber, but even with his great learning on this subject, 
learning superior to known science, it will be seen from 
that portion embodied in the bill of exceptions (see page 
20) that he did not pretend toclaim that crystallization 
broke this rail. 


The Defendant failed entirely to introduce proof to re- 
lieve it of the presumption of negligence which the law 
places upon it, and Judge McCay could properly have di- 
rected a verdict for Plaintiff, leaving only the amount of 
recovery to be fixed by the jury. 

Ames vs. Quimby, 106 U. S., 342. 

The Belgenland, 114 U. S., 355. 

Orleans vs. Platt, 99 U. S., 676. 

The burden being upon the Defendant, and the De- 
fendant not having removed the burden which the law 
placed upon it, the Court should have directed the verdict 
against the Defendant. 

Commissioners of Marion County vs. Clarke, 94 U. S., 
278 

Schofield vs. Chicago & St. Paul Ry., 114 U. §., 618. 

Pleasants vs Fant, 22 Wallace, 116. 

Pence vs. Langdon, 99 U. 8., 578. 

Herbert vs. Butler, 97 U. S., 319. 
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No legal charge could have changed the result. 

Decatur Bank vs. St. Louis Bank, 21 Wallace, 294. 

A contrary verdict would have been set aside. 

Phoenix Ins. Co. vs. Doster, 106 U. S., 32. 

The Court could direct a verdict for the Plaintiff. 

Hendricks vs. Lindsay, 93 U. S., 143. 

None of the alleged errors in this case can be fairly 
claimed to have done the Plaintiff in error any harm, and 
for that reason this Court will not interfere with the ver- 
dict. 

115 U.S, 227. 

We come now to that portion of the charge which 
deals with the measure of damages. Two_exceptions are 
made by the Piaintiff in error to the charge in this respect. 
The first of these exceptions is the charge substantially 
given to the effect that, for time lost on account of . the in- 
juries, the presumption was Defendant in error lost his pay’ 
and for this he could recover. 


We recognize the fact that the actual loss is the basis 
of compensation, but this rule does not prevent the Plaint- 
iff from recovering where the result of the injury is to 
place upon him a liability. 

First Sedgewick on Measure of Damages, 485, is 4s 
follows : 

“There would be neither wisdom or justice in com- 
pelling the Defendant to pay the Plaintiff as compensa- 
tion for a loss which he has not incurred and may never 
sustain. These remarks of course do not apply where a li- 
ability is attached that may fairly be regarded as inevitable 
and sure to be responded to by tne party charged.”’ 

Judge McCay followed this view. He held that the 
loss of time freed the company for whom Mr. Putnam 
was working from liability for Mr. Putnam’s salary dur. 
ing the time Mr. Putnam did not work, and that as Mr. 
Putnam was legally charged in settlement with the insur” 
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ance company for his loss of time, he had the right to col- 


lect for the same time out of the railroad. The declara- 


tion proceeded upon the same idea. It claimed that his 
time had been lost on account of the injury and that he 
was entitled to recover the value of the lost time. It did 
not say that the company failed to pay him for this time, 
but when the declaration showed that Mr. Putnam was 
unable :o work, and when the evidence sustained the dec- 
laration by showing that he did not work, he certainly 
had made out a case to entitle him to the value of his lost 
time, for he was liable in final settlement with the insur 
ance company for the time he was laid up from the 
accident. 7 

The second exception to the charge is, ** The»«Com- 
pany is bound to give him an annuity of the amcunot 
he has been damaged by the year for a period equal to 
the expectation of Plai,tiff’s life.” 

An annuity is a sum payable yearly for a certain 
number of years. The amount he has been damaged by 
the year is the amount he has lost for each year during 
his life from the injuries. This yearly loss was charge 
able to the injuries which the Defendants inflicted, and 
was properly recoverable, it being a sum due by the year 
in future, it was an annuity. The younger plaintiff was, 
the longer he would probably live, and the more times 
his annuity would be paid. As the annuity would be 
paid cash, the present value of the annuity had to be 
found, and this sum was the actual damage so far as juture 
financial loss was concerned. 

The cautions given by the Court were to prevent error 
against the Defendant. But for the explanation that the 
present value of the annuity alone could be recovered, the 
jury would most probably have multiplied the loss per 
year by the number of years, thereby greatly increasing 
the verdict. 
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EXCESSIVE VERDICT. 


Before his injury Mr. Putnam was making—- 
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The injuries have menial Mr. Putnam to abandon 
the business of General Manager, and to give his attention 
to the work of a local agent. The pay of the latter is not 
half so much as that of the former. He was still able to 
do only one-half the outdoor work which he did before, 
could not do of any work by a great deal what he could do 
before. He still suffered pain in bad weather. His inju- 
ries had been improving. He had gradually been getting 
relief, but he never expected to get entirely well. | 

Dr. Westmoreland swore that injuries in cases like 
the Plaintiff's were apt to be permanent ; sometimes they 
are better, sometimes worse. Which of these directions 
it would take in Mr. Putnam’s case, he could not tell. 

Then Dr. Westmoreland left him with his then con- 
dition as above described, and with a future uncertain ; 
which might be better, which might be worse, and with 
injuries apt to be permanent. 
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Under this evidence he may by this time be unable 
to earn the $2,250; his injuries growing worse, he may 
now be making nothing—a loss of $4,350 per year. From 
all of this the jury was left to reach a conclusion ; taking 
the probabilities into consideration, they must have fixed 
his average loss at about $1,250 per year. To this they 
added a fair compensation for pain and suffering, and his 


doctors’ bill ard other ex penses. 
ERRORS IN RECORD. 


The point is made that the judgment antedates the 
verdict. The exceptions are to the alleged errors includ- 
ing the verdict. No exception is taken to the fact that 
the judgment was entered before the verdict. The judg 
ment can be amended by correction of the date. 

But in point of fact the verdict was rendered on April 
28th. The record shows that it was rendered on that day, 
and we now present to the Court a certificate from the 
Clerk showing that the date really is April 28th. 


Respectfully submitted. 
HOKE SMITH, 


Counsel for Defendant in Error. 
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OCTOBER TERM, 1886. 
No. 17. 
THE VICKSBURG AND MERIDIAN RAILROAD CO. 
Plaintiff in Error. 
rs 


ISRAEL PUTNAM, 


Defendant in Error. 


In Error to the Circuit Court of the Uuited Staies 
for the Northern District of Georgia. 


SUPPLEMENTAL BRIEF FOR DEFENDANT IN ERROR, 


The printed brief which I have furnished is not full 
upon the last exception to the charge of Judge McCay. I 
had never supposed that this exception would be seriously 
urged. But since the argument on yesterday, | consider it 
due to the case to call attention a little more fully to the 
charge in connection with this last exception. 


“The company is bound to give an annuity of the amount he 
has been damaged by the year for a period equal to the expectation 
of the plaintiff’s life.’’ 

ist. It is clear from the language used, from the lan- 
guage following, and the language preceding this excep- 
tion, that Judge McCay intended for the jury to only allow 
as an annuity the sum which they had already found to be 
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the actual damage per year during the whole of the life of 
Mr. Putnam, and that he did not mean for them to take the 
amount of the damage for the year just after the injury,and 
allow that sum. as an annuity during the entire life of the 
plaintiff. 

“ The amount he has been damaged by the year,” means 
the sum determined upon from the whole evidence as the 
average loss to Mr. Putnam, during the number of years 
which he will actually live, taking all the testimony into 
consideration. The language does not mean the amount 
he-has been damaged for the one year just before the ver- 
dict, for ‘‘ by the year” means an average of a number of 
years. It indicates the contemplation of asum found from 
the comparison of many years. This construction of the 
language excepted to brings it to the true rule mentioned 
by Justice Bradley for the computation of damages. 

By going back to the foot of page 11 of the Record, the 
following language will be found: 


“Then find how much he is damaged every year, and then find 
out from the table which you will have out before you how much 
one dollar of annuity to the end of his expectation is worth and mul- 
tiply them together.’’ 


It will be observed that this language is substantially 
the same as the language excepted to. In the one case 
“damaged by the year” is used, and in the other “damaged 
every year” is used. These terms are practically synony- 
mous. Immediately after using “damaged every year”, 
Judge McCay gave jury the many uncertainties incident 
to life, together with the uncertainties as to the perma- 
nency of the injury which were to be considered in deter- 
mining how much Mr. Putnam was “damaged every 
year”; and this explanation already given with regard to 
“damaged every year” applied also to “damaged by the 
year ”; and the amount he was “damaged by the year” was 
therefore, under the charge, to be decided upon with all of 
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the uncertainties of life, and with the uncertainties of the 
injuries, fully to be considered by the jury. 

Judge McCay called the jury’s attention to the uncer- 
tainties of human income and to the uncertainties of the 
extent of the injuries received by Mr. Putnam (see Record, 
p. 12). He also told the jury that they “must take the 


whole thing together.” These instructions were equally 


applicaple to “damaged by the year”, and under them the 
jury was to find the average amount of Putman’s loss per 
year. 


2nd. Judge McCay used the following language : 


** Sometimes an injury is a benefit to a man. I had a conversa- 
tion with the superintendent of a blind asylum, and he told me of a 


oo in Lowndes county, who met with an accident and was made 


blind by it. He was a rather worthless chap, but they sent him to 
the asylum and he learned to make useful things, and he went back 
to Lowndes county and he has got quite well off. You must only 
average it. A man who makes a good deal of money one day may 
get to be a drunkard, or his whole business may break down, as is 
often the case, his mode of life may change, he may be engaged in 
making hoops, for instance, and in two or three years hoops may go 
out of fashion and all the concerns go out with them.”’ 


The object of this charge was to let the jury understand 
that in determining what Mr. Putnam was “damaged every 
year” or “damaged by the year,” too much weight should 
not be given to his income prior to the accident, and that 
it would not be proper for the jury to suppose that during 
his entire life Mr. Putnam would have been able to continue 
to make what he was then earning. Adjusting business 
might go out of fashion, and in that way, among others, 
his income might have been lessened, even though the in- 
jury had not been received. 

In referring to the man at the blind asylum, Judge 
McCay meant to tell the jury that it would not do to con- 
sider Mr. Putnam’s inability at the time of the trial as a 
fixed standard by which to estimate his loss per year ; for 
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it sometimes happened that injuries increased the income 
of the person injured, contrary to all expectation. When 
he said, “you must average it,” he put before the jury the 
uncertainty that Mr. Putnam would have been able, if not 
injured, to keep his income at its then figure, and the un- 
certainty that Mr. Putnam would not increase his income 
after the injury, beyond the figures which the proof at the 
time of the trial showed. 
3rd. Judge McCay used the following language: - 


‘“ He may be damaged more or less; next year he may be bet- 
ter. This is only one mode of arriving at it. You must take the 
whole thing together. He may get well. * * * Try todo what is 
just and right between these parties. * * * You cannot be ac- 
curate, as this kind of damage you can only approximate.”’ 


By this he told the jury that in fixing what Mr. Put- 
nam was “damaged every vear” or “‘damaged by the year”, 
that his damage might not be permanent, that he might 
get well, and the due allowance should be made and reduc- 
tion had on account of that fact. 

The effect of Judge McCay’s charge was to tell the jury 
to find an average amount per year which Mr. Putnam 
would lose during his entire life. The average was to be 
obtained from what he had earned before his injury, what 
he had earned since his injury, and what he might earn in 
the future, properly reduced on account of the fact that 
Mr. Putnam might have been unable, even if not injured, 
to keep his income at its former figures, and on account of 
the fact that Mr. Putnam might get well, and might in a 
year or two cease to loose anything at all. The present 
value only of this average yearly sum, was to be allowed. 

The amount found in this way as his average damage 
per year would be the actual loss during his entire life. If 
the jury thought it would be two thousand dollars per year 
for ten years, and that Mr. Patnam would have lived twenty 
years, the average under this charge would have been a 
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loss of one thousand dollars per year, for the loss having 
continued through but ten years, and the life being ex- . 
pected to last twenty years, the average loss per year would 
be the amount of the loss for the ten years divided by 
twenty, the number of years during which the average was 
tobe made. This was the effect of the charge, and it was - 
certainly right. >= 

4th. By reference to page 19, of my printed brief, 2 
will be seen that the estimate made by Mr. Putnam of his 
loss for the year of the trial, and for the year after the 
trial, was $2,100 per year ; his loss for the year prior to the 
trial was $3,100. Now, if the jury had misunderstood the 
portion of Judge McCay’s charge excepted to they would 
have allowed Mr. Putnam $2,100, multiplied by 10.823, the 
present value of one dollar, which would have given him 
$22,728.30, and to this would still have been added pby- 
sicians bills and compensation for pain and suffering and 
deformity, which would have given a verdict of from $25,- 
000 to $30,000. 


Therefore I most respectfully insist that the language 
used did not mean what counsel in the court above con- ° 
tended, that the preceding and following language showed | 
the real meaning of Judge McCay, and that the verdict of the 
jury proved they did not misunderstand him. a 


He 
_« 


5th. On page 13, (between pages 28 and 29 marginal \:\ 
reference), after the use of the language excepted to, Judge / 
McCay used the following language: “Add that to the - 
present worth of the annuity if you find he was damaged.” 
In the use of the words “if you find he was damaged,” 
Judge McCay left the jury with the right to find that the 
plaintiff was entitled to no annuity at all; for he made + 
the annuity dependent upon the fact that the plaintiff 
was so damaged as to deserve an annuity. 


Judge McCay has already used in reference to a cal- 
culation, based upon an annuity, the following language: | 


. 
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“This is only one mode of arriving at it. You must take the 


whole thing together. He may get well.’’ 


We, therefore, confidently urge, Ist. That the lan- 
guage used by Judge McCay gave a way to use the tables 
which would have been right even though the damages 
were not permanent. 2nd. That the charge really meant 
for the jury only to use the tables, and allow the present 
value of annuity in case they found that the plaintiff was 


permanently damaged. 
6th. The point which was being pressed by the coun. 


sel in the court below was, that an annuity table could 
never be used except in cases of death. I ask the attention 
of the court to the case 15th, American and English reports, 
265, where the followirg language is found in the head 


note : 
“In the above case the court instructed the jury that 


the measure of damages was such a sum not exceeding the 
amount claimed as they should find from the testimony 
would compensate for the loss sustained. Held, that the 
instruction should have been more explicit in defining the 


measure of damages.” 
Now the ruling of the court in the case just quoted is 


one where the court below refused to allow the use of an 
annuity table and turned the jury loose upon the question 
of damages. Ti.'s as the point made by the counsel below. 
They wished the jury left withon’ restraint or suggestion 
from annuity or life tables. Ti y did not misunderstand 
Judge McCay, but they made this exception upon the idea 
that annuity tables could not be used at all, and this is the 
real question made by the exception. To have followed 
the wish of defendant’s counsel would have been clear error) 
for it would have left the jury with no sufficient guide as to 
the amount of damages. 

Counsel for the plaintiff cites L. R. 8th. Exchequer 221. 
I beg to call attention to the fact that the opiniun of Judge 
Brett was a dissenting opinion, and the Opinion of the 


im 
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majority of the court is found in the following head note: 

“Held, that the witness was competent to give evidence 
as to the probable duration of life and the practice of an- 
nuity. Although not an actuary aud that the evidence was 
revelent and properly admitted.” 

The court furthermore held “that the direction as to 
the mode of calculating the damages recoverable by the 
widow and children might be construed as meaning that 
the probable duration of life of a personof the same age, 
and in the same circumstances as the deceased, was an ele- 
ment to be taken into the calculation of the jury with the 
rest of the evidence, and being so construed was correct.” 

Now the effect of this decision was to hold that the 
instruction with regard to the annuity table was correct, 
the Court having in another part of the charge explained 
to the jury the elements of doubt to be applied to the 
findings. 

In Fulsome vs. Concord, 46 Vt., p. 135, the following 
language isfound: “The Court charged the jury in re- 
spect to prospective damages, that they should reduce the 
losses which the plaintiff would thereafter suffer from loss 
of time, doctoring and personal suffering to their present 
worth, or to such a sum as, being put at interest, would 
amount to the sum they found the plaintiff would lose in 
the future by reason of the injuries. Held, no error.” 

It was the idea that the present value of the damages 
must be calculated, and the plaintiff allowed to recover 
only the present value of his losses, that Judge McCay was 
presenting to the jury, in the portion of the charge ex- 
cepted to. The jury could only have calculated the pres- 
ent value by the aid of a table. 

I most earnestly insist that the language used was 
correct, that the jury was not misled by it, and that the 
defendant having in no respect suffered damages the judg- 
ment should be affirmed. HOKE SMITH, 

Attorney for Putnam. 
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nuity. Although not an actuary aud that the evidence was 
revelent and properly admitted.” 

The court furthermore held “that the direction as to 
the mode of calculating the damages recoverable by the 
widow and children might be construed as meaning that 
the probable duration of life of a person of the same age, 
and in the same circumstances as the deceased, was an ele- 
ment to be taken into the calculation of the jury with the 
rest of the evidence, and being so construed was correct.” 

Now the effect of this decision was to hold that the 
instruction with regard to the annuity table was correct, 
the Court having in another part of the charge explained 
to the jury the elements of doubt to be applied to the 
findings. 

In Fulsome vs. Concord, 46 Vt., p. 135, the following 
language isfound: “The Court charged the jury in re- 
spect to prospective damages, that they should reduce the 
‘losses which the plaintiff would thereafter suffer from loss 
of time, doctoring and personal suffering to their present 
worth, or to such a sum as, being put at interest, would 
amount to the sum they found the plaintiff would lose in 
the future by reason of the injuries. Held, no error.” 

It was the idea that the present value of the damages 
must be calculated, and the plaintiff allowed to recover 
only the present value of his losses, that Judge McCay was 
presenting to the jury, in the portion of the charge ex- 
cepted to. The jury could only have calculated the pres- 
ent value by the aid of a table. : 

I most earnestly insist that the language used was 
correct, that the jury was not misled by it, and that the 
defendant having in no respect suffered damages the judg- 
ment should be affirmed. HOKE SMITH, 

Attorney for Putnam. 
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WABASH, ST. LOUIS AND PACIFIC R’Y CO. VS. PEOPLE OF ILLINo!s. 1 


l In the Supreme Court, Central Grand Division. January 
Term, A. D, 1888. 


Unitrep STATES OF AMERICA. 


STATE OF ILLINOIS, SUPREME CouRT, | _. 
. . . * Ne « 
Central Grand Division, | 


Proceedings had before the honorable the supreme court of the 
central grand division of the State of Lllinois, begun and held at 
Springfield, to wit: On the first Tuesday in the month (being the 
second day) of January, A. D. 1855. 

Present: John M. Scott, chief justice; Pinkney H. Walker, justice; 
John Scholfield, justice; Benjamin R. Sheldon, justice; Alfred M. 
Craig, justice; John H. Mulkey, justice; A. G. Malone, sheriff; E. 
A. Snively, clerk. 

Be it remembered, that heretofore, to wit: On the 3d day of Jan- 
uary, A. D. 1883, there was filed in the office of the clerk of said su- 

preme court a record, which is in the words and figures fol- 
2 lowing, to wit: 
Unitep STATES OF AMERICA, |... 

State of Illinois, Ford County, j wey 
To all to whom these presents shall or may come, Greeting: 

Know ye, that we having caused to be inspected certain records and 
proceedings now remaining in the office of the clerk of our circuit court 
in and for said county, do find therein certain records and proceed- 
ings, the same being in words and figures following, to wit: 


In Cireuit Court. April Term, A. D. 1882. 
Unirep STATES OF AMERICA. 


STareé OF ILiinots, | .. . 

lord County, j 

Pleas before the honorable Owen T. Reeves, one of the judges of 
the 11th judicial cireuit of the State of Illinois, and sole presiding 


judge of the circuit court of Ford County, in the State aforesaid, and 


at aterm thereof begun and held at the court house, in the city of 
Paxton, in said county, on the first Tuesday (being the fourth day) 
of April, in the year of our Lord one thousand eight hundred and 
eighty-two, and of the Independence of the said United States the 
one hundred and sixth. 

Present: Honorable Owen T. Reeves, one of the judges of the 11th 
judicial circuit of the State of Illinois; Weaver White, clerk; France 


L.. Cook, State’s attorney ; 8. B. Lyman, sheriff. 


Attest : WEAVER WHITE, Clerk. 


1—228 


2 THE WABASH, ST. LOUIS AND PACIFIC RAILWAY CO. Vs. 


In Ford County Cireuit Court. April Term, 1882. 
3 THe PEOPLE OF THE STATE OF ILLINOIS, 
VeETSUs 


THe Wapsasu, Str. Louis anp Paciric RAILWAY COMPANY. 
Debt. 


STATE OF ILLINOIS, | _. 
Ford County, " wali om 
Be it remembered that heretofore on, to wit, March 22d, 1882, the 
said people of the State of Illinois, by A. Sample, their attorney, did 
file with the clerk of our said circuit court a certain precipe for sum- 
mons, the same being in words and figures following, to wit: 


Precipe. 
In the Circuit Court, to the April Term, 1882. 
Tue PEOPLE OF THE STATE OF ILLINOIS 
; US. 
Tue WABASH, St. Louis AND Paciric Ratmmway ComMPaANY. 
Debt, $25,000.00. Damages, $25,000.00. 


STATE OF ILLINOIS, | a 
ord County, jin 
The clerk of said court will please issue summons in said cause _— 
directed to the sheriff of said county to serve returnable as above, & 
oblige, 
A. SAMPLE, Alt’y for PUff. 
To W. Wuirte, Esq., cl’k, &e., M’ch 21, 1882. 


And thereupon, in accordance with the request of said 

4 precipe, the clerk of our said court did issue The People’s 

writ of summons, under the seal of our said court, directed to 

the sheriff of Ford county to execute suid summons, together with 

the sheriff’s endorsement thereon, being in words and figures fol- 
lowing, viz: 


ae Ae 


Summons. 


STATE OF ILLINOIS, | __ . 
Ford County, j zh 
The People of the State of Illinois to the sheriff of said county, on 

Greeting : : 

We command you that you summons The Wabash, St. Louis and 
Pacific Railway Company, if it shall be found in your county, per- 
sonally to be and appear before the circuit court of Ford county on 
the first day of the next term thereof. to be holden at the court- 
house, in Paxton, in said county, on the first Tuesday of April, A. D. 
1882, to answer unto The People of the State of Illinois of a plea 
that it render to the said The People of the State of [llinois the sum 
of twenty-five thousand dollars debt which it owes and unjustly de- 
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tains from him to the damage of said plaintiff, as they say, in the 
sum of twenty-five thousand dollars, and have you then and there 
this writ, with an endorsement thereon, in what manner you shall 
have executed the same. 

Witness: Weaver White, clerk of our said court and the seal 
thereof, at Paxton, in said ae this 22d day of March, A. D. 
1882. 

[Seal Circuit Court of Ford County, Llinois.] 


WEAVER WHITE, Clerk. 
The following is the sheriff’s return : 


STATE OF ILLINoIs, Ford County: 
oO Not being able to find the president of the Wabash, St. 

Louis and Pacific Railway Company in my county I[ have 
duly served the within writ by reading the same to M. Johnson, 
station agent, of said company at Piper city, in said county, and at 
the same time delivering to him a true copy of the within, as I am 
herein commanded, this 24th day of March, A. D. 1882. 

S Bb. LYMAN, Sheriff 
By J. W. RAMS. AY, Dep't. 


And afterwards, on, to wit, March 25, 1882, said plaintiffs, by their 
attorneys, Messrs. McCarthy, Sample & Cook, did file with the clerk 
of our said circuit court their declaration, the same being ia words 
and figures following, to wit: 


Declaration. 
in the Cireuit Court, to the April Term, A. D. 1882. 


THE PEOPLE OF THE STATE OF ILLINOIS 
is. 


Toe WABASH, St. Lours anp Pactric RatLway CoMPANY. 
Debt, $25,000.00. Damages, $25. 000.00. 


STATE OF ILLINOIS, | . 
Ford County, ig 
The People of the State of Ilinois, plaintiffs, by James McCartney, 
attorney general of the State of [iinois, comp lain of the Wabash, St. 
Louis and Pacifie Railway Company, defendant, of a plea that it, the 
said Wabash, St. Louis and Pacific Railway Company, render to the 
said plaintiffs, the People of the State of Illinois, the sum of twenty- 
five thousand dollars, lawful money of the United States, which it 
owes to and unjustly detains from them. 
For re whereas heretofore, to wit, on the 29th day of August, 
. D. 1881, at, to wit, the county of Ford aforesaid, the said 
6 finden! was a railroad corporation, duly organized and in- 
corporated under the laws of the State of Illinois, and was 
then and there owning and operating a certain railroad lying partly 
within the State of Illinois, and running from Peoria, in the county 
of Peoria, in the State of Illinois, eastward through said county of 
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Ford and through the stations of Gilman and Sheldon, in Iroquois 
county, Illinois, to Toledo, in the county of Lucas and State of Ohio, 
commonly known as the Wabash, St. Louis & Pacific railroad, and 
was then and there doing business as a common carrier of freight 
and passengers upon and over said railroad. 

And afterwards, to wit, on the day and year aforesaid, to wit, at 
the county of Peoria aforesaid, the said defendant, at the request of 
Joseph Elder and D. McKinney, partners doing business under firm 
name of Elder & McKinney, and residents and citizens of said State 
of Illinois, carried and transported eastward upon and over the said 
line of railroad owned and operated by it as aforesaid, and upon and 
over railroads connected with said defendant’s, for said Elder & Mc- 
Kinney, from Peoria aforesaid, a station upon said railroad, through 
said Gilman, to New York city, in the State of New York, a large 
quantity of freight, to wit, one car-load of corn of a great weight, to 
wit, of the weight of twenty-six thousand pounds, of the goods and 
chattels of said Elder & McKinney; and that defendant afterwards, 
to wit, on the day and year aforesaid, at, to wit, the county of Peoria 
aforesaid, charged, demanded, received, and collected of and from said 
Elder and McKinney, as and for said defendant’s entire toll and com- 


pensation for the said carriage and transportation of said one car-load 


of corn upon and over said railroad and said connecting lines of rail- 
road from said Peoria to said New York city, a large sum of money, 
to wit, the sum of thirty-nine dollars. 

And afterwards, to wit, on the same day and year last aforesaid, 

at, to wit, the county of Iroquois aforesaid, the said defend- 
7 ant, at the request of Isaac .Bailey and F. O. Swannell, part- 
ners as Bailey & Swannell, and residents of said county, 
carried and transported for said Bailey & Swannell eastward, upon and 
over said line of railroad owned and operated by the said defendant 
as aforesaid, and upon some other lines of railroad connected there- 
with, over which said corn was transported from Gilman aforesaid, 
in the county of Iroquois and State of Illinois, a station upon said 
railroad, to New York city, in the State of New York, a certain 
other large quantity of freight, to wit, one car-load of oil-cake of a 
eat weight, to wit, of the weight of twenty-six thousand pounds, 
of the goods and chattels of said Bailey & Swannell; and that de- 
fendant afterwards, to wit, on the same day and year aforesaid, at, 
to wit, the county of Iroquois aforesaid, charged, demanded, received, 
and collected of and from said Bailey & Swannell, as and for said 
defendant’s toll and compensation for the said transportation and 
carriage of said one car-load of oil-cake last aforesaid upon and over its 
said railroad and said connecting lines of railroad from said Gilman 
to said New York city, a large sum of money, to wit, the sum of 
sixty-five dollars, which the said Bailey & Swannell then and there 
paid under protest to defendant for such carriage and transportation 
of said one car-load of oil-cake last aforesaid from Peoria aforesaid 
to said New York city as aforesaid. 

And plaintiffs aforesaid aver that said goods and chattels, oil-cake, 
last aforesaid, carried and transported by said defendant as aforesaid, 
was of like quantity and of the same class of freight as the freight 
first aforesaid, to wit, the one car-load of corn carried and trans- 
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ported by said defendant as aforesaid, and was carried and trans- 
ported, to wit, at the same time and in the same direction and over 
the same lines of railroad by said defendant as said car-load of corn 
hereinbefore mentioned. 
And the plaintiffs further aver that the distance over and 
8 upon the line of said defendant’s railroad over and upon 
which said corn was carried and transported from said Peoria 
eastward to Sheldon, a station on line of said railroad, the eastern 
boundary of the State of Illinois is, to wit, one hundred and nine 
miles; and that the distance from said Gilman, a station upon the 
line of said railroad, over and upon the line of said railroad over 
and upon which said car load of oil cake was carried and transported 
to said station of Sheldon, near the eastern boundary of said State, 
is only, to wit, twenty-three miles, and that the distance from said 
Gilman to said New York city, upon the route or railroads over and 
upon which said goods and chattels, oil-cake, aforesaid, were carried 
and transported, is less than the distance from said Peoria to the 
city of New York aforesaid, upon the route or railroads over and 
upon which said goods and chattels, corn, were transported, by 
eighty-six miles. 

And the plaintiffs further aver that the said defendant’s rate of 
freight so charged, collected, and received, as aforesaid, for the carriage 
and transportation of said car-load of corn from Peoria aforesaid to 
said citv of New York was only fifteen cents per 100 pounds per 
‘ar-load, making the sum, to wit, of thirty nine dollars aforesaid ; 
and that the said defendant’s rate of freight so charged, collected, 
and received as aforesaid for the carriage and transportation of said 
-ear-load of oil-cake from Gilman aforesaid to said New York city, al 
less distance, was twenty-five cents per 100 pounds per car-load, 
making, to wit, the sum of sixty-five dollars aforesaid. 

And the plaintiffs further aver that the said defendant made, de- 
manded, collected, and received, to wit, the same proportionate dis- 
crimination in the said rates of freight for the transportation of said 
goods and chattels, to wit, said oil-cake and corn, upon and over its 

line of railroad in the State of Illinois that was made, de- 
9 muanded, collected, and received as heretofore alleged for said 
transportation between said Peoria and New York city and 
said Gilman and New York city, whereby and by means of the 
premises aforesaid the plaintiffs aver that the said defendant has 
been guilty of making an unjust discrimination in the rates of 
freight in the carriage and transportation of said goods and chattels, 
to wit, one car-load of corn and one car-load of oil-cake, aforesaid, to 
the great injury of the citizens of said State and contrary to the form 
of the statutes of said State in such cases made and provided, and 
against the peace and dignity of the people of the State of Illinois, 
whereby an action hath accrued unto the said plaintiffs to have and 
demand of and from the said defendant the sum of five thousand 
dollars, parcel of the said sum above demanded. 
JAS. McCARTNEY, 
Att'y Gen'l. 
A. SAMPLE, 
Of Counsel for Rk. R. & W. H. Com’rs. 
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And whereas, also, heretofore, to wit, on the 29th dav of August, 
A. D. 1881, at, to wit, the county of Ford aforesaid, the said defend- 
ant was a ratlroad corporation, incorporated in the State of Illinois 
as aforesaid, then and there owning and operating a certain railroad 
lying partly within the State of Illinois and running from Peoria, in 
the county of Peoria, in the State of Illinois, through Gilman, in the 
county of Iroquois and State of Lllinois, passing eastward through 
said State and through the State of Indiana and partly through the 
State of Ohio to Toledo, in said last-named State, commonly known 
as the Wabash, St. Louis and Pacific railroad, and was then and 
there doing business as a common carrier of freight and passengers 
upon and over said railroad; and afterwards, to wit, on the day and 
year aforesaid, to wit, at the county of Peoria aforesaid, the said de- 
fendant, at the request of Joseph Elder and D. Mckinney, partners 

doing business under the firm name of Elder & McKinney, 
10 residents and citizens of Illinois, agreed with them to carry and 

transport upon and over the said line of railroad owned and 
eperated by it as aforesaid and upon other lines of railroad extend- 
ing from its terminus Toledo, as aforesaid, to New York city from 
Peoria aforesaid, astation upon said railroad, to said New York city, 
in the State of New York, a large quantity of freight, to wit, one other 
ear-load of corn of a great weight, to wit, of the weight of twenty-six 
thousand pounds, of the goods and chattels of said Elder and Mckin- 
ney, and that defendant afterwards, to wit, on the day and year afore- 
said, at, to wit, the county of Peoria ‘aforesaid, charged, demanded, re- 
ceived, and collected of and from said Elder & Mckinney, at the rate 
of 15 cents per 100 pounds per car-load, as and for defendant’s toll 
and compensation for the said carriage and transportation of seid 
one car-load of corn upon and over said railroad of said defendant 
and said other lines of railroad from said Peoria to said city of New 
York, making in all a large sum of money, to wit, the sum of thirty- 
nine dollars. 

And afterwards, to wit, on the same day and year last aforesaid, at, 
to wit, the county of Iroquois aforesaid, the said defendant, at the re- 
quest of Isaac Bailey and F. O. Swannell, partners as Bailey and 
Swannell, residents and citizens of said State of Illinois, carried and 
transported for said Bailey and Swannell upon and over said line of 
railroad owned and operated by the said defendant, as aforesaid, and 
upon and over said other lines of railroad from Gilman aforesaid, in 
the county of Iroquois and State of Illinois, a station upon said rail- 
road, to said New York city,inthe State of New York,a certain other 
large quantity of freight, to wit, one other car-load of oil-cake of a 
great weight, to wit, of the weight of 26,000 pounds of the goods and 
chattels of said Bailey and Swannell, and that defendant after- 
wards, to wit, on the same day and year aforesaid, at, to wit, 

the county of Iroquois aforesaid, charged, demanded, re- 
11 ceived, and collected of and from said Bailey & Swan- 
nell, at the rate of 25 cents per hundred weight per car 
load, as and for said defendant’s toll and compensation, for 
the said transportation and carriage of said one car-load of oil-cake 
last aforesaid upon and over its said railroad and said other lines of 
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railroad from said Peoria to said New York city, making a certain 
other large sum of money, to wit, the sum of sixty-five dollars, which 
the said Bailey and Swannell then and there paid to defendant for 
such carriage and transportation of said one car-load of oil-cake 
last aforesaid from Peoria aforesaid to said city of New York as afore- 
said. 

And plaintiffs aforesaid aver that said freight, goods, and chattels 
last aforesaid carried and transported by suid defendant from said 
Gilman to said New York city as aforesaid was of like quantity and 
and was of the same class of freight and was carried at the same 
time and in the same direction and over the same railroads as the 
first aforesaid goods and chattels, freight, carried and transported by 
said defendant from said Peoria to said New York city for said Elder 
& McKinney as aforesaid, and that the said goods and chattels, 
freight, to wit, one car load of corn so carried and transported for 
said Elder & McKinney from said Peoria to said New York city as 
aforesaid, was carried a greater distance than the said goods and 
chattels, freight, to wit, one car load of oil-cake, so carried and trans- 
ported for said Bailey & Swannell from said Gilman to said New 
York citv as aforesaid, and the said tolls and compensation by said 
railroad company, defendant, charged, demanded, received, and col- 
lected of and from said Bailey & Swannell as aforesaid, as and for its 
toll and compensation, for carrying and transporting said goods and 
chattels, freight, to wit, said one car load of oil-cake, from said Gil- 
man to said New York city as aforesaid, was a greater amount and 

higher rate of toll or compensation than was ch: irged, re- 
12 ceived, collected, or demanded by said defendant for carrying 

and transporting from said Peoria to said city of New York 
said other like quantity of the same class of freight in the same 
direction at the same time over the same railroad a greater distance 
as aforesaid, and exceeded the same by a great sum, to wit, the sum 
of ten cents for each hundred pounds for said car load of oil- cake, 
making an excess of, to wit, twenty-six dollars. 

And the plaintiffs further aver that the distance over and upon 
said defendant’s railroad from said Peoria to Sheldon, a station on 
the line of said railroad in said Iroquois county, near the eastern line 
of the State of Illinois, is, to wit, 109 miles, and that the distance 
over and upon said railroad from said Gilman to said Sheldon is 
only, to wit, 23 miles, whereby, and by means of all the premises 
aforesaid, the plaintiffs aver that the said defendant has been guilty 
of making an unjust discrimination in the said rates of freight for 
the transport: ition of said goods and chattels in the State of Illinois, 
contrary to the form of the statutes of the State of Illinois in such 
case made and provided and against the peace and dignity of the 
people of the State of Illinois, where ‘by an action hath accrued unto 
the said people of the State of Illinois to demand and have of and 
from the said defendant the sum of five thousand dollars other parcel 
of the said sum above demanded. 

And whereas, also, heretofore, to wit, on the 29th day of August, 
A. D. 1881, at, to wit, the county of Ford aforesaid, the said defend- 
ant was a railroad corporation under the laws of the State of IIli- 
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nois, then and there owning and operating a certain railroad lying 
partly within the State of Illinois, and running from Peoria, in the 
county of Peoria, in the State of Illinois, eastward through Gilman, 
a station on said railroad in the county of [roquois and State of 

Illinois, and on eastward through the State of Indiana, 
13 and to Toledo, in the State of Ohio, commonly known as the 

Wabash, St. Louis & Pacific railroad, and was then and there 
doing business as a common carrier of freight and passengers upon 
and over said railroad. 

And afterwards, LO wit, Ol) the day and year aforesaid, to wit, at 
the county of Peoria aforesaid, the said defendant, at the request of 
Joseph Kider and D. Mckinney, partners as Elder & Mckinney, 
agreed with them to carry and transport for them upon and over 
the said line of raildroad owned and operated by it as aforesaid, and 
upon and over lines of railroad (extending from said Toledo to New 
York city, in New York State), from Peoria aforesaid, a station upon 
said railroad, to New York city aforesaid, a large quantity of freight, 
to wit, one other car-load of corn ofa great weight, to wit, of the 
weight of 26,000 pounds, of the goods and chattels of said Elder & 
Mckinney, and that defendant afterwards, to wit, on the day and 
year aforesaid, at, to wit, the county of Peoria aforesaid, charged, de- 
manded, received, and collected of and from said Elder & McKin- 
ney, at the rate of 15 cents per hundred pounds for said car-load, as 
and for said defendant’s toll and compensation for the said carriage 
and transportation of said one car-load of corn upon and over said 
railroads from said Peoria to said city of New York, making il large 
sum of money, to wit, the sum of thirty-nine dollars. 

And afterwards, to wit,on the same day and year last aforesaid, 
at, to, wit, the county of [roquois aforesaid, the said defendant, at the 
request of Isaac Bailey & F. O. Swannell, partners as Bailey & Swan- 
nell, agreed with them to carry and transport for them upon and 
over said line of railroad owned and operated by the said defendant 
as aforesaid, and upon and over said other lines of railroad from 
Gilman aforesaid, in the county of lroquois, and State of [llinois, ra 
station upon said railroad, to New York city, in the State of New 

York, also a station upon one of said other lines of railroad, a 
14 certain other large quantity of freight, to wit, one other car- 

load of oil-cake of a great weight, to wit, of the weight of 
26,000 pounds, of the woods and chattels of said Bailey and Swan- 
nell, and that defendant afterwards, to wit,on the same day and 
year aforesaid, at, to wit, the county of Iroquois aforesaid, charged, 
demnanded, received, and collected of and from said Bailey & Swan- 
nell, at the rate of 25 cents per hundred pounds for said car-load of 
oil-cake, as and for said defendant’s toll and compensation for the 
said transportation and carriage of said one car-ioad of oil-cake last 
aforesaid upon and over its said railroad and said other lines of rail- 
road from said Gilman to said New York city, making a certain 
other large sum of money, to wit, the sum of sixty-five dollars, which 
the said Bailey & Swannell then and there paid to defendant for 
such carriage and transportion of said one car-load of oil-cake last 
aforesaid from Gilman aforesaid to said New York city as aforesaid. 
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And the plaintiffs aver that said car-load of corn was transported 
86 miles further in the State of Illinois than said ecar-load of oil- 
cake. : 

And plaintiffs aforesaid aver that said one car-load of oil-cake, 
freight, goods, and chattels last aforesaid, carried and transported by 
said defendant from said Gilman to said New York city as aforesaid, 
was of like quantity, and was of the same class of freight, and was 
carried at the same time and in the same direction and over the 
same railroads as the first aforesaid goods and chattels, freight, car- 
ried and transported by said defendant from said Peoria to said New 
York city for said Elder & Mckinney as aforesaid, and that the said 
goods and chattels, freight, to wit, one car-load of corn, so carried and 
transported for said Elder & McKinney from said Peoria to said New 
York city as aforesaid, was carried a greater distance, to wit, 56 miles 

greater than the said goods and chattels, freight, to wit, one 
LS car-load of oil-cake, carried and transported for said Bailey 

& Swannell from said Gilman to said New York city as afore- 
said, and the said tollsand compensation by said railroad company, de- 
fendant, charged, demanded, received and collected of and from said 
Bailey & Swannell as aforesaid, as and for its toll and compensation 
for carrying and transporting said goods and chattels, freight, to wit : 
Said one car-load of oil-cakeé from said Gilman to said New York 
city as aforesaid, was a greater amount and higher rate of toll, or 
compensation, than was charged, received, colleeted or demanded by 
said defendant for carrying and transporting from said Peoria to 
said New York city said other like quantity of the same class of 
freight in the same direction, at the same time, over the same rail- 
road, a greater distance as aforesaid, and exceeded the same by : 
great sum, to wit, the sum of ten cents per 100 pounds, making, to 
wit, the sum of twenty-six dollars, whereby the defendant has been 
guilty of making unjust discriminating charges in. the rates of 
freight in the State of Illinois, contrary to the form of the statutes 
State of Illinois, in such ease made and provided, and against the 
peace and dignity of the people of the State of Illinois, whereby an 
action hath accrued unto the said people of the State of Illinois to 
demand and have of and from the said defendant the sum of five 
thousand dollars, other parcel of the said sum above demanded. 

And whereas, also, heretofore, to wit, on the 29 day of August, A. 
D. 1881, at, to wit, the county of Ford aforesaid, the said defendant 
was a railroad corporation, created as aforesaid, then and there own- 
ing and operating a certain railroad lying partly within the State of 
Ilinois,and running from Peoria, in the county of Peoria, in the 
State of Illinois, through Gilman and Sheldon, in the county of Iro- 
quois and State of Illinois, and on the eastward through the State 

of Indiana to Toledo, in the State of Ohio, commonly known 
16 as the Wabash, St. Louis & Pacifie railroad, and was then and 
there doing business as a common carrier of freight and pas- 
sengers upon and over said railroad, and afterwards, to wit, on the 
day and year aforesaid, to wit, at the county of Peoria aforesaid, the 
said defendant, at the request of Joseph Elder and D. McKinney, 
partners as Elder & McKinney, citizens and residents of said State, 
2—2258 
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carrried and transported upon and over the said line of railroad, 
owned and operated by it as aforesaid, for said Elder & Mckinney, 
from Peoria aforesaid, a station upon said railroad, to Toledo afore- 
said, another station upon said railroad, and caused to be transported 
from said Toledo upon other and connecting lines of railroad to 
New York city, in the State of New York, a large quantity of freight, 
to wit: One other car-load of corn of a great weight, to wit, of the 
weight of 26,000 pounds of the goods and chattels of said Elder & 
Mckinney, and that defendant afterwards, to-wit,on the day and 
year aforesaid, at, to wit, the county of Peoria aforesaid, charged, de- 
manded, received and collected of and from said Elder & Meclksin- 
ney, at the rate of 15 cents per hundred weight, as and for said de- 
fendant’s toll amd compensation for the said carriage and transporta- 
tion of said one car-load of corn upon and over said railroads from 
said Peoria to said New York city, making a large sum of money, 
to wit, the sum of thirty-nine dollars. 

And afterwards, to wit,on the same day and year last aforesaid, at, 
to wit, the county of Lroquois, aforesaid, the said defendant, at the 
request of Isaac Bailey and F. O. Swannell, partners as Bailey & 
Swannell, aforesaid, carried and transported for said Bailey & Swan- 
nell, upon and over said line of railroad, owned and operated by the 
said defendant as aforesaid, from Gilman aforesaid, in the county of 
Iroquois and State of Illinois, a station upon said railroad, to Toledo 
aforesaid, in the State of Ohio, also a station upon said railroad, and 
caused to be carried and transported from said Toledo upon other 

and connecting lines of railroad to New York city aforesaid, 
17 a certain other large quantity of freight, to wit: One car-load 

of oil-cake of a great weight, to wit, of the weight of 26,000 
pounds of the goods and chattels of said Bailey & Swannell, and 
that defendant afterwards, to wit, on the same day and year afore- 
said, at, to wit, the county of Iroquois aforesaid, charged, demanded, 
received and collected, of and from said Bailey & Swannell, at the 
rate of 10 cents per hundredweight, as and for said defendant’s toll 
and compensation for the said transportation and carriage of said 
one car-load of oil-cake last aforesaid, from said Gilman to said Shel- 
don, a station on the line of said railroad, and a distance of 23 miles 
from said Gilman and from said Sheldon to said New York city, at the 
rate of 15 cents per hundredweight, making a certain large sum of 
money, to wit, the sum of sixty-five dollars, which the said Bailey « 
Swannell then and there paid to defendant for such carriage and 
transportation of said one car-load of oil-cake last aforesaid, from 
Gilman aforesaid, to said New York city as aforesaid. 

And plaintiffs aforesaid aver that said one car-load of oil-cake, 
freight, goods, and chattels last aforesaid, carried and transported by 
said defendant from said Gilman to said New York city as aforesaid, 
was of like quantity, and was of the same class of freight, and was 
carried at the same time and-in the same direction, and over the 
same railroad, as the first aforesaid goods and chattels, freight, car- 
ried and transported by said defendant from said Peoria to said New 
York city for said Eller & McKinney as aforesaid, and that the said 
goods and chattels, freight, to wit, one car load of corn carried and 
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transported for said Elder & McKinney from said Peoria to said New 
York city as aforesaid was carried a greater distance than the said 
goods and chattels, freight, to wit, one car-load of oil-cake carried 

and transported for said Bailey & Swannel from said Gilman 
-18 to said New York city as aforesaid, and the said tolls and 

compensation by said Railroad Company, defendant, charged, 
demanded, received, and collected of and from said Bailey & Swan- 
nell, as aforesaid, as and for its tolls and compensation for carrying 
and transporting said goods and chattels, freight, to wit, said one 
car-load of oil-cake from said Gilman to said New York city as afore- 
said, was a greater amount and higher rate of toll or compensation 
than was charged, received, collected, or demanded by said defend- 
ant for carrying and transporting from said Peoria to said New York 
city said other like quantity of the same class of freight in the same 
direction, at the same time, over the same railroad a greater distance 
us aforesaid, and exceeded the same by a great sum, to wit, the sum 
of ($26.00) twenty-six dollars. 

And the plaintiffs further aver that the distance from said Peoria 
to said Sheldon is 109 miles, and that said one ear-load of corn was 
earried and transported S86 miles further in the State of Illinois upon 
and over said defendant’s line of railroad than said ear-load of oil- 
cake was carried and transported in said State, whereby and by 
means of the premises aforesaid the plaintiffs aver that the said de- 
fendant has been guilty of making unjust discrimination in the 
rates of freight for the carriage and transportation of said property 
in the State of Illinois, contrary to the form of the statutes of the 
State of Illinois in such case made and provided, and against the 
peace and dignity of The People of the State of Illinois, whereby an 
action hath accrued unto the said People of the State of Illinois to 
demand and have of and from the said defendant the sum of five 
thousand dollars, other parcel of the said sum above demanded. 

JAMES McCARTNEY, Atty Gen’l. 
A. SAMPLE, 
Fr. L. COOK, State’s Att'y, 
Att’ys for People. 


1!) And whereas, also, heretofore, to wit, on the 29th day of 

August, A. D. 1881, at, to wit, the county of Ford aforesaid, 
the said defendant was a railroad corporation, then and there own- 
ing and operating a certain railroad lying partly within the State of 
Hlinois andaunning from Peoria, in the county of Peoria, in the 
State of Lilinois, to Sheldon, in the county of [Iroquois and State of 
inois, commonly known as the Wabash, St. Louis and Pacific 
railroad, and was then and there doing business as a common car- 
rier of freight and passengers upon and over said railroad; and 
afterwards, to wit,on the day and year aforesaid, to wit, at the county 
of Peoria aforesaid, the said defendant, at the request of Joseph El- 
der and D. MeKinney, partners as Elder & McKinney, citizens & 
residents of said State, carried and transported upon and over the 
said line of railroad owned and operated by it as aforesaid for said 
Elder & McKinney, from Peoria aforesaid, a station upon said rail- 
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road, to Sheldon aforesaid, another station upon said railroad, a 
large quantity of freight, to wit, one other car-load of corn of a great 
weight, to wit, of the weight of 26,000 pounds of the goods and chat- 
tels of said Elder & McKinney; and that defendant afterwards, to 
wit, on the day and year aforesaid, at, to wit, the county of Peoria 
afore said, charged, demanded, received, and collected of and from 
suid Elder & McKinney at the rate of 4,8; cents per hundredweight 
as and for said defendant’s toll and compensation for the said car- 
riage and transportation of said one car-load of corn upon and over 
said railroad from said Peoria to said Sheldon, making a large sum 
of money, to wit, the sum of twelve & 44%; dollars; and afterwards, 
to wit, on the same day and year last aforesaid, at, to wit, the county 
of Iroquois aforesaid, the said defendant, at the request of Isaac 
Bailey & F. O. Swannell, partners as Bailey & Swannell, upon and 

over said line of railroad owned and operated by the said de- 
20 fendant as aforesaid, from Gilman, in the county of [Iroquois 

and State of Illinois, a station upon said railroad, to Sheldon 
aforesaid, in the State of Illinois, also a station upon said railroad, 
a certain other large quantity of freight, to wit, one other car-load of 
oil cake of a great weight, to wit, of the weight of 26,000 pounds, of 
the goods and chattels of said Bailey & Swannell; and that defend- 
ant, afterwards, to wit, on the same day and year aforesaid, at, to 
wit, the county of Iroquois aforesaid, charged, demanded, received, 
and collected of and from said Bailey & Swannell at the rate of 10 
cents per hundredweight, as and for said defendant’s toll and com- 
pensation, for the said transportation and carriage of said one car- 
load of oil-cake last aforesaid upon and over its said railroad from 
said Gilman to said Sheldon, making a certain other large sum of 
money, to wit, the sum of twenty-six dollars, which the said Bailey 
& Swannell afterwards, to wit, then and there, paid to defendant for 
such carriage and transportation of said car-load of oil-cake last 
aforesaid from Gilman aforesaid to said Sheldon as aforesaid ; and 
plaintiffs aforesaid aver that said car-load of oil-cake, freight, goods, 
and chattels last aforesaid, carried and transported by said defend- 
ant from said Gilman to said Sheldon as aforesaid, was of like quan- 
tity and was of the same class of freight and was carried at the same 
time and in the same direction and over the same railroad as the 
first aforesaid goods and chattels, freight, carried and transported by 
said defendant from said Peoria to said Sheldon for said Elder & Me- 
Kinney as aforesaid; and that the said goods and chattels, freight, to 
wit, one car-load of corn, so carried and transported for said Elder 
& McKinney from said Peoria tosaid Sheldon as aforesaid, was carried, 
to wit, 86 miles, a greater distance than the said goods and chattels, 
freight, to wit, one car-load oil-cake so carried and transported for said 

Bailey & Swannell from said Gilman to said Sheldon as afore- 
21 said, and the said tolls and compensation by said railroad com- 

pany, defendant, charged, demanded, received, and collected 
of and from said Bailey & Swannell, as aforesaid, as and for its toll 
and compensation for carrying and transporting said coods and 
chattels, freight, to wit, said car-load of oil-cake, from said Gilman 
to said Sheldon as aforesaid, was a greater amount and higher rate 
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of toll or compensation than was charged, received, collected, or 
demanded by said defendant for carrying and transporting from 
said Peoria to said Sheldon said other like quantity of the same 
class of freight in the same direction at the same time over the same 
railroad a greater distance, as aforesaid, and exceeded the same by 
a great sum, to wit, the sum of thirteen & 3, dollars, whereby and 
by means of the premises aforesaid the plaintiffs aver that said de- 
fendant has been guilty of making an unjust discrimination in the 
rates of freight for the transportation of property in the State of Ilh- 
nois, contrary to the form of the statutes of the State of Illinois in 
such case made and provided, and against the peace and dignity of 
the people of the State of Illinois, whereby an action hath accrued 
unto the said people of the State of Illinois to demand and have of 
and from the said defendant the sum of five thousand dollars, other 
parcel of the said sum above demanded. 

JAMES McCARTNEY, Alty Gen’, 

A. SAMPLE, Atty, & 

I’, L. COOK, State's Att'y, 

Att’ys for People. 


And afterwards, on, to wit, April 5d, 1882, the Wabash, St. Louis 
and Pacific Railway Company, by IF. T. Hughes & H.S. Greene, its 
attorneys, did file with the clerk of our said cireuit court their de- 
niurrer, the same being in words and figures following, to wit: 


22 Demurre r to Declaration. 
In the Cireuit Court, Ford Couuty. April Term, A. D. 1882. 


Tue PEOPLE OF THE Strate or ILLINOIS 
Us, 


Tne Wapsasu, St. Lovis AND Pactric RAILWAY COMPANY. 
Debt. 


And the defendant, by F. T. Hughes, its attorney, comes and de- 
fends, &ec., when, &e., and says that the said declaration and each 
count thereof, and the matters therein contained, in manner and 
form as the same are above set forth, are not sufficient in law for the 
plaintiff to maintain her said action, and that it, the defendant, is 
not bound by law to answer the same, nor each nor any count thereof, 
and this it is ready to verify; wherefore, for want of a sufficient dec- 
laration in this behalf, the defendant pravs judgment, and that the 
plaintiff may be barred from: maintaining her aforesaid action, ec. 

’. T. HUGHES, 
H. S. GREENE, 
Attys for Defendant. 


And afterwards, to wit, December 7th, A. D. 1882, said defendant, 
by its said attorneys, did file with the clerk of our said circuit court 
their certain pleas, the same being in words and figures following, 
to wit: 


re 
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Pleas. 


In the Circuit Court of Ford County, Illinois. December Term, A. 
D. 1882. 


Warasu. Sr. Louis & Pacirric Rartway Company, Defendant 
ads. 
Tue PEOPLE OF THE STATE OF ILLINOIS. 


Ist Plea. The said defendant, by its attorneys, comes and de- 
fends the wrong and injury when, &c., and says that it Is not 

indebted and does not owe to plaintiffs in the said several sums of 
money in the plaintiffs’ declaration mentioned, nor any nor either of 
them, nor any part thereof,in manner and form as the said plaintiffs 
have in their said declaration complained against it; and this the 
defendant puts itself upon the country. 

i’. T. HUGHES & 

H. S. GREENE, 

Attys for Defendant. 


2nd Plea. And for further plea in this behalf the defendant, by 
its alLlorne Vs, says actio MoO, because it S ays thi: il the rates of tol] or 
COnIpel lis sation specified in suid p dint tifl’ S declaration and for charge- 
ing and collecting which said action was brought against the de- 
fendant, were, in fact, so charged and collected for services rendered 
under entire agreements, and undertaking to transport freight from 
Gilman, in the State of Illinois, to New York city, in the State of 
New York: and that in nil ges ti we reements the por- 


o- of such services rendered, or to be rendered, within the State 
Illinois were not apportioned « emeaal from said entire ser- 
vices. 


And the defendant avers that said action is founded solely upon 
the supposed authority of a certain act of the General Assembly of 
the State of Illinois, approved May 2d, 1871, entitled, “An act to 
prevent extortion and unjust discrimination in the rates charged 
for the transportation of passengers and freight on railroads in this 
State, and to prevent the same, and to prescribe a mode of proce- 
dure and rules of evidence in relation thereto. and to repeal an act 
entitled An act to prevent unjust discrimination and extortion in 
the rates to be charged by the different railroads in the State for 
transportation of freigh t on said roads, approved April ith, 

S71. | 
24 And the defendant further avers that, said services having 

been rendered, as aforesaid, under entire agreements and unh- 
dertakings LO transport sald freight from within the State of Illinois 
to the State of New York aforesaid, the said act of the (reneral As- 
sembly aforesaid does not affect or control or relate to the same but. 
on the contrary, such transportation being among the States, falls 
within the operation of and is wholly controlled by the terms of the 
third clause of section elg rit of article one of the Constitution of the 
United States, and the defendant sets up and relies upon said clause 
of the Constitution of the United States asa complete defense and 

| protection in said action. 


+ Sere. ee — . _ 
: ‘ ‘ey weeae er 1? oY Seeger wo ae . 
ees atthe ditties 5 . Pe Me — 
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All of which the defendant is ready Lo verily ; wherefore it prays 
judgment. 
i. T. HUGHES, 
H.S. GREENE, 
bor Def'dt. 


And afterwards, on, to wit, Dee. 7th, LSS2, said plaintiff, by its 
said attorneys, did file with the clerk of our said circuit court their 
similiter, the same being in words and figures following, to wit: 


Similiter. 
STATE OF ILLINOIS, } 
bord County. \ 


In the Cireuit Court, to the Dee. Term, 1SS2. 


s sS = 


Tue PEOPLE OF THE STATE OF ILLINOIS 
i's ~No. 3565. 


Wapasn, Sr. Lovis & Pactric Ratway Company. } 
Action. Debt. 


And the plaintiff, as to the plea of the defendant by it first 
20 above pleaded, and whereof it has put itself upon the coun- 
try, does the like. 
JAMES McCARTNEY., 
Att'y Fz, neral. 
A. SAMPLE, 
Of Counsel for the R. RP. wu WV Com’rs. 


And afterwards, on, to wit, the day and year last aforesaid, the 
said plaintiff, by A. Sample, its said attorney, comes and _ files with 
the clerk of our said court their demurrer to defendant’s 2nd plea, 
said demurrer being in words and figures following, to wit: 


Demurrer to Special Plea. 
In the Cireuit Court, to the Dee. Term, 1882. 


STATE OF ILLINOIS, | 
hord County, j 


THe PEOPLE OF THE STATE OF ILLINOIS ] 
vs » No. Sooo. 


Warasn. Sr. Louts & Pacivic Raitway Company. } 


And the plaintiff, as to the plea of the defendant, by it secondly 
above pleaded, says that the same and the matters therein contained 
in manner and form as the same are above pleaded, are not suffi- 
cient in law to bar the plaintiff from having their aforesaid action, 
and that the plaintiff is not bound by law to answer the same; and 
this the plaintiff is ready Lo verify ; wherefore, for want of a sufh- 
cient plea in this bebalf, the plaintiff prays judgment and their 
damages to be adjudged to them. 

JAMES McCARTNEY, Atty Gen. 
A. SAMPLE, 
Of Counsel for R. & W. Com’rs. 


» Bee 
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And afterwards, to wit, on the 23rd day of December, A. D. 1882, 
there was filed with the clerk of our circuit court the bill of execep- 
tions, the same being in words and figures following, to wit: 


26 Bill of [xceptions. 


STATE OF ILLINots, | .. . 
bord County, j - 
In the Cireuit Court, to the Dec. Term, 1552. 
THe PEOPLE OF THE STATE OF ILLINOIS ) 
vs. \ No. Soe. 
Wapasu. Sr. Louis & Pactric Rarpway Company. J 


Be it remembered that on the trial of this cause at the present 
term of this court, a jury was waived by agreement ol the parties 
hereto and trial had by this court. 

The plaintiff, to maintain the issues on its part, gave in evidence 
the following stipulation : 

(Here insert the stipulation.) 
Debt. 


STATE OF ILLINOIS, | 
> ’ , SS . 
bord ounty, } 


In the Cireuit Court, to the Dec. Term, 1882. 


THe PEOPLE OF THE STATE OF ILLINOIS 
Us. 4 No. B55 . 
Wazasu, St. Louis & Pactric Rattway Company. } 


For the purpose of the trial of said cause and to save the taking 
of evidence and the making of proof therein, it is hereby agreed on 
the part of the defendant that the allegations and averments in the 
first count of said declaration are true, execpt that part of the said 
count which avers that the same proportional discrimination was 

made in the transportation of said property—oil-cake and 
27 corn—in the State of Illinois, that was made between Peoria 
and New York city and Gilman and New York city, which 
averment is not admitted because the defendant claims that is an 
inference from the fact that the rate charged in each case of said 
transportation of oil-cake and corn were through rates, but it is ad- 
mitted that the said averment is a proper one. 
JAMES McCARTNEY, Atty Gen’l. 
A. SAMPLE, 
Of Counsel for the R. R. Com’rs, and for Pl’ ff. 
H.S. GREEN, & F. T. HUGHES, 
kor Defendants. 


Which was all the evidence offered in the case; and thereupon 
the defendant submitted to the court in writing the following prop- 
ositions, and asked the court to hold said propositions as law in the 
decision of said cause, and to mark each of said propositions “ Held.” 
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(Ilere copy propositions submitted to the court by defendant.) 


The court holds as law that as the tolls or rates of compensation 
charged and collected by the defendant, in the instance in question, 
were for transport: ition service rendered in transporting freight 
from a point in the State of Illinois to a point in the State of New 
York under an entire contract or undertaking to transport such 
freight the whole distance between such points; that the act of the 
General Assembly of the State of Illinois, approved May 2d, 1873, 
entitled “An act to prevent extortion and unjust discrimination in 
the rates charged for the transportation of passengers and freight on 
railroads in this State,and to punish the same, and prescribe a mode 

of procedure and rules of evidence in relation thereto, and to 
28 repeal an act entitled ‘An act to prevent unjust diserimina- 

tion and extortion in the rates to be charged by the different 
railroads in this State for the transportation of freight on said roads,’ 
approved April 7th, 1871,” does not apply to or control such tolls and 
charges, nor can the defendant be held liable in this action for the 
penalties prescribed by said act. Refused. 

The court further holds as law that said act in relation to extor- 
tion and unjust discrimination cannot apply to transportation serv- 
ice rendered partly without this State, and consisting of the trans- 
portation of freight from within the State of [llinois to the State of 
New York, and that said act cannot operate beyond the limits of 
the State of Illinois. Refused. 

The court further holds as matter of law that the transportation 
In question falls within the proper description of “commerce among 
the States,” and as such can only be regulated by the Congress of the 
United States under the terms of the third clause of section eight of 
article one of the Constitution of the United States. Refused. 

That the penalties sued for in this action could only be imposed 
under proper statutory authority; and such authority not being 
found, the law is for the defendant. Refused. 

But the court refused to hold said propositions as law in the de- 
cision of said cause, and marked each of the same “ Refused,” to 
which ruling and action of the court the defendant then and there 
excepted. 

And the court, having heard the arguments of counsel herein and 
considered said cause, found the issues for the plaintiffs and gave 
judgment against the defendant, to the rendition of which judgment 

the defendant then and there excepted, and the defendant 
29 then ard there moved the court to set aside said judgment 
and grant a new trial in said cause 
(Here insert motion.) 


No motion for new trial was filed, nor is among the files in my 
office. 
WEAVER WHITE, 
| Circuit Clerk. 
Which motion the court overruled and the defendant then and 
there excepted. 


o—228 
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And now the defendant presents this, its bill of exceptions, and 
prays that the same be signed and sealed, and the same 1s done ac- 
cordingly. 


O. T. REEVES, Judge. [srat.] 


And afterwards, to wit, December 23rd, A. D. 1882, there was filed 
with the clerk of our said cireuit court another certain bill of ex- 
ceptions, the same being in words and figures following, to wit: 


Bill of Exceptions. 
In the Ford County Circuit Court, Illinois. April Term, 1882. 


Tue PEOPLE oF THE STATE OF ILLINIOS 
is, 


Ture. WABASH. St. Louis & Paciric RArnway CoMPANyY. 


Be it remembered, that on the 17th day of April, 1882, one of the 

regular days of said term, the defendant filed its petition for the re- 

moval of said cause to the cireuit court of the United States 

OV for the southern district of Illinois, which po tition is in words 
and figures following, to wit: 


( Here copy pet it ion.) 


tition for he moval to the Chireuit Court of thee United Slates for thee 
Southern District of Illinois. 


In the Circuit Court of Ford County, in the State of Illinois. April 
Term, A. D. 1882. 


THE PEOPLE OF THE STATE, Plaintiff. 
against 


THe Wapasu. St. Louis & Pactric Ratrtway Company. Defendants. 


The Wabash, St. Louis and Pacific Railway Company presents 
this, its petition, to said honorable court and respectfully shows 
that your petitioner is a body corporate organized and existing 
under and by virtue of the laws of the State of Illinois, and was 
formed in part by consolidation with the Wabash Railway Com- 
pany, of Indiana, a body corporate, formerly existing under the 
laws of the State of Indiana, and with the Wabash Railway Com- 
pany of Ohio, a body corporate formerly existing under the laws of 
the State of Ohio; that the petitioner, in its consolidated character, 
OWLS and operates i line of railroad extending continuously from 
Peoria, in Peoria county, to the State line of Indiana, and through 
the town of Gilman, in the county of Iroquois in the State of Illi- 
nois aforesaid; and said company also owns and operates a line of 
railroad extending through a greater part of the State- of Illinois 
and Indiana to Toledo, in the State of Ohio, with a branch to the 

city of Detroit, in the State of Michigan. But your peti- 
ol tioner does not own or operate any line of railroad extending 

east, or In any easterly direction from said last-named cities. 
nor does your petitioner own, operate, or control any line of railroad 
extending to any point in the State of New York. 
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Your petitioner further shows, that said suit is now pending and 
was commenced to the present term of this court, was brought against 
VOur jy titioner by the people of the State of Illinois to recover a large 
amount of penalties for having, as alleged, in the year A. D. 1881, 
charged, demanded, and received, from certain persons named in the 
declaration in said cause, as tolls for transporting certain freight 
from Gilman aforesaid, on said railroad in Iroquois county, afore- 
said, to New York city in the State of New York, while your peti- 
tioner, as alleged, charged certain other persons in said declaration 
named, a less sum for transporting like quantities of the same class 
of freight from Peoria, in the State of Illinois, to New York city, in 
the State of New York, being a greater distance in the same direc- 
tion. 

Your petitioner would further show that said suit was brought by 
the attorney general of said State’on behalf of the people of said 
State, under the alleged authority of an act of the General Assembly 
of the State of Illinois, approved May 2, 1871, entitled “An act to 
prevent extortion and unjust discrimination in the rates charged for 
the transportation of passengers and freight on railroads In this State 
and to punish the sameand prescribe a mode of procedure and rules 
of evidence in relation thereto, and to repeal an act entitled “An act 
to prevent unjust discrimination and extortion in the rates to be 
charg i by the different railroads in this State for the transportation 
of freights on said roads, approved a 7th, 1871.” 

Petitioner would further show that by the provisions of said act. 
certain penalties are imposed upon any railroad corporation or other 

persons or corpor ation OWNS OFr Oper iting aratlroad within 
32 the State of Illinois who shall e harge, accept, or receive as a 

toll or compensation for transporting freight over such rail- 
road, the same or a greater amount of rate than that which such per- 
sons or corporations shall charge, accept or receive for transporting 
the same quantity and class of freight a greater distance in the same 
direction over such railroad. 

Your petitioner would further show, that by the terms of the third 
clause of section elght of article | of the Constitution of the United 
States the power to regulate commerce with foreign nations and 
among the several States is vested in the Congress of the United 
States, and as this petitioner is advised, and believes, and so charges, 
is exclusively vested in said Congress, and that any construction of 
the act of the eg is slature of the State of Illinois, aforesaid, which 
would cause the same to apply to the rates charged by this petitioner 
from transporting freight from any point within the State of Illinois 
to New York city, in the State of New York, would be in violation 
of the Constitution of the United — This petitioner alleges that 
the legislative authority of the State of Lilinois does not and cannot 
extend to the rates charged for tr: insporting - freight between any 
point or points in Illinois, and any point or points beyond the limits 
of said State. 

Your petitioner alleges that the said action or suit arises under the 
Constitution of the United States and the determination thereof 
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necessarily involves the construction of the clause thereof, before re- 
ferred to. : 

And petitioner relies upon, and will set up, in its defense in said 
suit the aforesaid provisions of the Constitution of the United States, 
and will so set up and charge as a defense to each and every count 
in said declaration that the alleged contracts and agreements for the 

carrying of said freight were each and every of them contracts 
Oo and agreements for the carrying of such freight from the 

points named within the State of Illinois to the city of New 
York, in the State of New York, and none other. Your petitioner 
further alleges that the matter and amount in dispute in said suit 
exceeds (exclusive of costs) the sum or value of five hundred dollars. 
Your petitioner herewith offers a bond, with good and sufficient se- 
curity, for its entering in the circuit court of the United States for 
the southern district of Illinois, on the first day of its next session, 
a copy of the record in this suit, and for paying all costs that may 
be awarded by said circuit court if said court shall hold that this 
sult was wrongfully cr improperly removed thereto. 

And said petitioner prays the honorable court to proceed no further 
herein except to make the order of removal required by law, and to 
accept the said suretys and bond, and to eause the record herein to 
be removed into the circuit court of the United States for the south- 
ern district of Illinois. 

Fr. T. HUGHES, 
H. S. GREEN, anp 
DOYLE & MORRIS, 


Attori us for Petitioner. 
In the Cireuit Court. April Term, A. D. 1882. 


STATE OF ILLINOIs. } 
Ford County, & 


I, F. T. Hughes, being duly sworn, do say: That I am one of the 
attorneys for the petitioner in the above-entitled cause; that I have 
read the foregoing petition and know the contents thereof, and that 
the statements and allegations therein are true, as I verily believe. 


I’. T. HUGHES. 


Sworn and subscribed before me by the said F. T. Hughes, this 7 
day of April, A. D. 1882. 
W. WHITE, Clerk. 
o4 And the defendant at the same time filed with said petition 
a bond and affidavits, which are in the words and figures fol- 


lowing, to wit: 


(Here copy bond and affidavits.) 


THE PEOPLE OF THE STATE OF ILLINOIS. 21 


In the Cireuit Court of Ford county, State of Illinois. April ‘Terra, 
A. D. 1882. 


Tue PEOPLE OF THE STATE oF ILLINors, Plaintiff, 
vs. 


Toe Wasasu, Str. Louis AND Paciric Ratnway Co., Defendant. 


Know all men by these presents that we, The Wabash, St. Louis 
and Pacific Railway Company, as principal, and Freeman b. Morris 
and Robert Doyle, as sureties, are held and firmly bound unto The 
People of the State of Illinois in the penal sum of one thousand 
dollars, lawful money of the United States, for the payment of 
which, assigns, and the said Freeman b. Morris and Robert Doyle, 
and are Railway Company hereby binds itself, its successor, suc- 
cessors, and well and truly to be made, the said Wabash, St. Louis 
and Pacific hereby bind themselves, their heirs, executors, admin- 
istrators, and assigns, the said principal and said sureties hereby 
binding themselves jointly and severally, yet upon these con- 
ditions: The said Wabash, St. Louis and Pacifie Railway Com- 
pany having petitioned the cireuit court of the county of Ford, 
in the State of Illinois, for the removal of a certain cause 
therein pending, wherein The People of the State of Illinois are 
plaintiffs, and said Wabash, St. Louis and Pacifie Railway Com- 

pany is defendant, to the circuit court of the United States 
Bi) for the southern district of Illinois: Now if the said Wabash. 

St. Louis and Pacific Railway Company shall enter in said 
circuit court of the United States for the southern district of Illinois, 
on the first day of the next session, a copy of the record in said suit, 
and shall well and truly pay all costs that may be awarded by said 
circuit court of the United States if said court shall hold that said 
suit was wrongfully or improperly removed thereto, then this ‘obli- 
gation to be void ; otherwise to remain in full force and effect. 

In testimony whereof the said Wabash, St. Louis and Pacifie 
Railway Company -has caused its name to be signed hereto by the 
third vice-president, and its corporate seal to be hereto affixed by Its 
secretary, and said sureties have hereto aftixed their hands and seals 
this fifth day of April, A. D. 1852. 

THE WABASH, ST. LOUIS AND 
PACIFIC RAILWAY COMPANY, 
by JAMES F:. HOW,3d Vice-Pres't. 
ROBERT DOYLE. SEAL. 
FREE P. MORRIS. oa 
Attest : 
JAMES V. HOW, Secretary. 


Wabash, St. Louis and Pacific Railway Company, 1879. 
STATE OF ILLINOIS, 
“igs 88: 
lroquois County, j 


I, Robert Doyle, and Free P. Morris, of said county, the sureties 
named in the foregoing bond, being duly sworn, do depose and say: 
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That we are residents of the State of Illinois and property 
36 holders therein : that we are worth the sum of one thousand 

dollars each, over and above all our debts and liabilities and 
exclusive of property by law exempt from execution: that we have 
pPropr ruy in the State of [llineis liable Lo execution of the value of 
more than one thousand dollars, each. 


) P. MORRIS. 
WRT DOYLE. 


Subscribed in my presence by Robert Doyle and Free P. Morris, 
and by them sworn to before me, this 6th day of April, A. D. 1882. 
W. H. HARRY, 
Notary Public. 
Real estate agett and notary public, [roquols Co.. [1]. 


And the defendant then and there entered its motion for the re- 
moval of said cause as prayed in said petition; and afterwards, on 
the 12th day of April, 1882, one of the regular days of sald term, 
the court overruled and denied the motion of defendant to remove 
suid cause to said circuit court of the United States, to which ruling 
of the court the defendant then and there excepted ; and inasmuch 
as the matter- herein set forth do not appear of record in sald cause, 
the defendant presents this his bill of exceptions at the December 
term, 1882, of said Ford county circuit court, and asks that the 
same may be signed and sealed. The counsel for plaintiff objecting 
to the signing of this bill of exceptions because the same was not 
presented and signed at the April term, 1582, of said Ford county 
circuit court, and the court being in doubt whether or not he should 
sign the Sate agallst the objection of the plaintiff, signed the Satie, 
and refers the question whether the defendant is entitled to have 
said bill of exceptions signed at said December term, 1882, of said 
court to the Supreme Court, to which an appeal has been prayed 
& allowed in this cause. 

Signed and sealed this 22 day of December, 1882. 

O. T. REEVES, Judge. [seat.|} 


Od Orders of Court at Ap ferm, 1882. 
In Cireuit Court. April Term, A. D. 1882. 


Unxrirep STATES OF AMERICA,  } 
, . . . . i 
State oO] lilinois. hord ( ounty, } 


Pleas before the Honorable Owen T. Reeves, one of the judges of 
the 11th judicial cireuit of the State of Illinois, and sole presiding 
judge of the circuit court of lord county, in the State aforesaid, 
and at a term thereof begun and held at the court-house, in the 
city of Paxton, in said county, on the first Tuesday (being the 
fourth day) ef April, in the year of our Lord one thousand eight 
hundred and eighty-two, and of the Independence of the United 
States the one hundred and sixth. 


Present: Honorable Owen T. Reeves, one of the judges of the 11th 
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judicial circuit of the State of Illinois; Weaver White, clerk; France 
.. Cook, State's attorney; 5. B. Lyman, sheriff. 


Attest : WEAVER WHITE, Clerk. 


The court was opened by due proclamation according to law. 


Be it remembered that afterwards, to wit, on the sixth day of 
April, Ae LSS, the same being one of the days of the regular 
April term, A D. 1882, of said court, and said court being duly 
organized and sitting in open court for the transaction of business, 
the following, among other proceedings, were had and entered of re- 
cord by said court in words and figures following, to wit: 


Dy ht. 


Tue Peorte or THE STATE OF ILiLiNots, Plaintiff, — ) 


Us + 
. , ' ' , = , No. BO65 
THe Wapasn, Sr. Louts and Pactric RArLway Company, | _ 
Defendant. 
38 And now, on this dav, come said plaintiffs, by Messrs. Me- 


Cartney, Sample and Cook, their attorneys, and said defendant, 
by Messrs. Hlughes and Green, its attorneys, and now said defend- 
ant, by its said attorneys, files its demurrer to plaintiffs’ declaration 
herein. j 

The court was opened by due proclamation according to law. 

Be it remembered that afterwards, to wit, on the seventh day of 
April, A. D. 1882, the same being one of the days of the regular 
April term, A. D. 1882, of said court, and said court being duly 
organized and sitting in open court for the transaction of business, 
the following, among other proceedings, were had and entered of 
record by said court in words and figures following, to wit: 


Debt. 


Tue PEOPLE OF THE STATE OF ILLINOIS, Plaintiff, | 
. is - 
_ . . ‘ . No. 3565 
foe Wanasu, Str. Lours and Pacrrice Ramway Co.,, | ee 
Defendant. ] 


And now, on this day, come the respective parties hereto, by their 
attorneys, and said defendant, by its COUTTS I. presents Lo the eourt its 
petition to transfer this cause to the circuit court of the United States 
for the southern district of Illinois, and the court hears arguments 
of counsel on the part of the said plaintiff, as well as of said defend- 
ant, as to the removal of this cause as prayed for in defendant’s pe- 
tition. 

The court was opened by due proclamation according to law. 

Be it remembered that afterwards, to wit, on the eighth day of 

April, A. 1). ISS2, the S“atnie being Olle of the days of the said 
Oy) April term, A. D. 1882, of said court, and said court being 
duly organized and sitting in open court for the transaction 
of business, the following, among other, proceedings were had and 
entered of record by said court,in words and figures following, to 
wit; 
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Debt. 
THE PEOPLE OF THE STATE OF ILitNors, Plaintiff. 

Us. ast ie 
ry. » 1 > , : de DU DeD 
[He Wapasnu, Sr. Louis anp Pactric Raitway Company, { 

Defendant. | 


And now,on this day, come the parties hereto, by their respective 
attornevs, and the court being now sufficiently advised in the 
premises, it is ordered that the petition of said defi ndant for the 
removal of this cause to the circuit court of the United States for the 
southern district of Illinois be, and the same is hereby, denied. To 
the ruling of the court defendant, by its counsel, now excepts 

And now said plaintiffs, by their attorneys, enter a nolle as to the 
fifth count of their declaration filed n this CAUSC, 

And the court being now well advised in the premises sustains 
defendant’s demurrer as to the other counts of the deelaration n 
this cause. ‘To the ruling of the court said plaintiff, by their coun- 
sel, now except and stand by their declaration herein. 

And it appearing to the court that the declaration of the plaintiff, 
and the matters the rein contained, are not sufficient in law for the 
plaintiff to have or maintain their aforesaid action thereof against 
the defendant, therefore, it is considered and adjudged by the court 
that the plaintiffs take nothing by their suit, and that the defendant 


do go thereof without day. It is further ordered and ad- 


40) judged by the court that defendant do recover of and from 

the plaintiff its cost and charges by it about its defense in 
this behalf e X pe nded, to be taxed by the clerk of this court. Tothe 
judgment of the court said plaintiffs, by their counsel, except, and 
pray an appeal to the appellate court of the third district of the 
State of Illinois, which prayer is, by the court, allowed without 
bond. 


Orders of Court at Dee. Term, 1882. 
In Cireuit Court, December Term, A. D. 1882. 


UniTrep STATES OF AMERICA. 
Slate of [llinois. bord County, | 


88 : 


Pleas before the Honorable Owen T. Reeves, one of the judges of 


the eleventh judicial cire uit of the State of Illinois, and sole presid- 
ing judges of the circuit court of Ford county, in the State afore- 
said, and at a term thereof begun and held at the court-house. in 
the city of Paxton, in said county, on the first Tuesday (being the 
fifth day) of December, in the year of our Lord one thousand eight 
hundred and elghty+ “LWO, and of the ludependence of the U nited 
States the one hundred and seventh. 


Present: Honorable mee T. Reeves, judge of the eleventh judi- 
cial circuit of the State of Illinois; Weaver W hite, clerk; F rance 
L.. Cook, State’s attorney ; a W. Ramsey, sheriff. 


Attest : WEAVER WHITE, Clerk. 


sete ale 
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The court was opened by due proclamation, according to law. 


Be it remembered that afterward, to wit, on the day and year 
last aforesaid, the same being one of the days of the regular 
+] December term, A. 1). ISS2, of said court, and said court 
being duly organized and sitting in open court for the trans- 
action of business, the following, among other, proceedings were had 
and entered of record by said court, In words and figures following, 
to wit: 
Debt. 
THe Prorte or THe State or [nwrors, Plaintiff, ) 
19°Ons @ | 
Péersius j N o~a-~ 
_ ;, ' . ' NO. dD). 
hoe Wapbasn, Str. Louis anp Pactric Rattway Com- 
PANY, Defendant. 

And now on this day come the plaintiff, by A. Sample, Esq'r, their 
attorney, and pore sents to the court proof of notice of the tiling of 
mandate in this cause from the supreme court of the State of Ih- 
nois, sald mandate being in words and figures following, to wit: 


STATE OF ILLINOIS, SUPREME CowuRT., | 
(vntral Grand Division. } 


88 : 


Atasupreme court begun and held at Springfield on the first 
Tuesday in the month of June, in the year of our Lord one thou- 
sand eight hundred and elehty-two, the same being the sixth day 
of June, in the year of our Lord one thousand elght hundred and 
eighty-two. 

Present: John M. Scott, chief justice; Pinkney H. Walker, justice; 
Ben). R. Sheldon, justice: i ¥ Lyle Dickey, justice; John Scho- 
field, justice; John H. Mulkey, justice; Alfred M. Craig, justice. 


1? And afterwards, to wit, on the 2Sth day of Septem ber, in 

the vear of our Lord one thousand eight hundred and eighty- 
two, an order was made by said court in words and figures follow- 
Ing, to wit: 


Error to bord. 


Tue PreEOrPLE OF THE STATE OF ILLINOIS 
is 


Tue Wapasu, Str. Lovis AND Pactric Ratnway ComMPANY. 


On this day come again the said parties, and the court having 
diligently examined and inspected as well the record and proceed- 
ings aforesaid as the matters and things therein assigned for error, 
and being now sufficiently advised of and concerning the premises, 
are of opinion that in the record and proceedings aforesaid, and in 
the rendition of the judgment aforesaid, there is manifest error. 
Therefore, it is considered by the court that for that error, and others 
in the record and proceedings aforesaid, the judgement of the cireuit 
court in this behalf rendered be reversed, annulled, set aside, and 
wholly for nothing esteemed, and that this cause be remanded to 

ye ye 
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the circuit court for such other and further proceedings as to law 
and justice shall appertain. And it is further considered by the 
court that the said plaintiffs in error recover of and from the said 
defendants in error costs by them in this behalf expended, and that 
they have execution therefor. 

|, E. A. Snively, clerk of the said suprem court, do hereby certify 
that the foregoing is a true copy of the final order of the said su- 
preme court in the above-entitled cause, of record in 

In testimony whereof I have hereunto set my hand and af- 


es 


mv othee. 


fixed | he seal of the said SUpPPerin court, at Springtield, this 
Lo 21st day of October, in the year of our Lord one thousand 
eight t hundred and eight Ly-LWO 
[Seal of The Supreme Court, State of Ilinois, Aug. 16, 1818 


KE. A. SNIVELY, 
Clerk of Supreme Court, 

And thereupon said plain tiffs, by the ir attorney, also presents to 
the court due proof of notice and application to 1 e-docket this cause. 

[t is thereupon ordered by the court that this cause be reinstated 
and Agi placed Upon the docket of this eourt * and it 1s done 
accordll 

ny remembered, that afterwards, to wit, on the 7th day of De- 
eem ber, ee ISS2, th Sa lLluic being one of the days Ol the regular 
Decem bi r term of the cireuit court of Ford county, [llinois, and 
said court being duly organized, and sitting in open court for the 
transaction of business, the following, adnionge other proceedings, 
were had and ntered of record by said court, in words and figures 
following, to wit: 


Delt. 


THE Prorue or ILurots, Plaintiff, : 
i 
>| . - - 
_— . , ; No. ee sD 
THe WaBpBasH, St. Louis anp Pactric Raitway Com- 
PANY, Defendant. 

And now on this day a the plaintiff, by their said attorney, 
and the said defendant, by Messrs. Hughes and Greene, its attor- 
neys, and it Is now or red yy the court that the demurrer to the 
declaration in this cause, in obedience to the mandate of the su- 
preme court of the & uate of Illinois. and the same is hereby oOovVver- 


ruled, on motion of its anol leave is granted defendant to plead. 
Thereupon defendant pleads instanter. And now come 
| said plaintiffs, by their counsel, file their demurrer to the 
special plea of defendant; and the court being well advised 
in the premises, sustains plaintiffs demurrer to defendant’s special 


plea. 


And now mg defend: int tands by its special plea ; and as to 
the Sal id specia Change yr wher , the court g1Vves judgment for the 


5 
plaintiff. 

And now the parties hereto, waiving a trial by jury, submit 
this cause to the court on the issue herein joined. And the court 
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having heard all the evidence offered, the arguments of counsel for 
the respective parties, and being sufficiently advised in the premises, 
finds the issues in favor of the plaintiff and against the defendant, 
in the sum of one thousand dollars debt. It is therefore considered 
ana adjudged by the court that the said plaintiff have and recover 
of and from said defendant the said sum of one thousand dollars, 
their debt aforesaid, together with their costs about their suit herein 
( xpended, to be taxed by the clerk Ol} this court : and that they have 
execution therefor. = 

Thereupon said defendant, by its attorneys, enters its motion 
for a new trial; which motion, being duly considered by the court, 
is overruled. To the ruling of the court defendant excepts, and 
prays an appeal to the supreme court of the State of Illinos; which 
prayer is by the court allowed, conditioned on defendant filing its 
bona in) appeal, in the Sui of two thousand dollars, with Charles 
Ridgely as security. By consent of parties hereto, bond and _ bill 
of exceptions is to be filed, on or before twenty days from this 
date. 

And afterwards, to wit, on the 11th day of December, 1882, the said 
defendant did file, in the office of the clerk of our said cireuit court 
their certain appeal bond, the same being in words and figures fol- 

lowing, to wit: 


45 Appeal Bond. 


Know all men by these presents that we, the Wabash, St. Louis 
and Pacifie Railway Co., as principal, and Charles Ridgeley, is surety, 
are held and firmly bounden unto The People of the State of Illinois 
In the penal sum of two thousand (32,000) dollars, for the payment 
of which, well ana truly to be made, we, and each of us, bind our- 
selves, our successors, heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals, and dated this Oth; dav of December. in the 
year of our Lord One thousand elght hundr 7 and eighty-two. 

‘The condition ot the above obligation Is such that wh reas the 
said People of: the State ot [illinois did, Ol) the 7th day of Deer, A. 
D). 1SS2, at a term of the cireuit court of Ford county, Illinois, holden 
within ana for the county of Ford, obtain il judgment ao Inst the 
above bounden Wabash, St. Louis and Pacific Railway Company for 
the sum of one thousand dollars and costs of suit, from which judg- 
ment of the said court the said Wabash, St. Louis and Pacifie Rail- 
way Company has prayed for and obtained an appeal to the supreme 
court of the State of Illinois. 

Now, if the said Wabash, St. Louis and Pacific Railway Company 
shall duly prosecute said appeal, and shall moreover pay the amount 
of the judgment, costs, interest, and damayes rendered and _ to be 
rendered against the said Wabash, St. Louis and Paerfie Railway 
Company in case the said judgment shall be affirmed, then the above 
obligation is to be null and void : otherwise LO remain In full force 
and virtue. 

In testimony whereof the said Wabash, St. Louis and Pacific Rail- 
way Company has caused its corporate name and seal to be hereunto 
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subscribed and affixed by its secretary, and the said Charles | 

46 Ridgely has also subscribed his name and affixed his seal 
hereto. 


[Corporate Seal, Wabash, St. Louis and Pacific Railway Company, 1879. | 
WABASH, ST. LOUIS ano PACIFIC 
RAILWAY COMPANY, 
By JAMES Vy. HOW, Secre lary. 


CHARLES RIDGELY. [SEAL. | 
. 
STATE OF ILLINOIS, | | 
Ford County, eo 
I, Weaver White, clerk of the circuit court in and for the county 
and State aforesaid, do hereby certify that the foregoing is a true and 
complete urs iunscript of the records and proceedings i in a certain cause 
lately pending in our said cireuit court, wherein The People of the 
State of Illinois were plaintiffs, and the Wabash, St. Louis and Paci- 
fic Railway Company was defendant, as the same appears from the 
records and files in my office now remaining. 
Witness my hand and official seal this 28th day of December, A. 
D. 1882. 
[Seal Circuit Court of Ford County, Illinois. ] 
VEAVER WHITE, 
Circui Ch rk. 
Fee, $15.00. 
- 


Assignment of Krrors. 


And now the plaintiff in error, by its attorneys, finds the follow- 
ing errors in the record : 
47 The court erred, to the injury of plaintiff in error, in the 
following particulars : 

1. In denying the petition of ag iff in error for the removal of 

said cause to the circuit court of tl » United States. 
euwesvdiien daiabatel al vlsintiff in eveer to each of the first 
four counts of plaintiff’s declaration. 

3. In sustaining demurrer to special plea of plaintiff in error. 

4. In refusing to hold as law in the decision of said cause each 
proposition presented by the plaintiff in error in writing to the court 
and prayed to be held as law. 

In finding the issues for defendant in error. 
6. In overruling the motion of plaintiff in error for a new trial. 
In entering judgment for defendant in error. 

g. The judgment of the court below not warranted by the law or 
by the evidence. 

For these and other errors apparent on the face of the reeord, the 
plaintiff in error says that the judgment of the court below ought to 
be reversed. 

H. S. GREENE, & 
F. T. HUGHES, 
kor Plaintiff in Error. 
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And be it further remembered that afterwards, to wit, on the 4th 
day of January, A. D. 18585, the following proceedings were had in 
said cause: 

Appeal from kord. 


Tne Wapasu, Sr. Louis & Pacitric RAILWAY CoMPANyY 
vs. No. 55. 
Tue PeorLe OF THE STATE OF ILLINOTs. f 


48 Now on this day come the appellees herein, by Hon. James 

McCartney, attorney general, and moves the court to strike 
from the record herein the second bill of exceptions, commencing on 
page fifty-one of said record and ending on page sixty-two thereof ; 
and the court, not being fully advised of and concerning the prem- 
ises herein, takes said motion under advisement. 


And be it further remembered that afterwards, to wit, on the 23d 
day of January, A. D. 1883, an order was made by said court, in 
words and figures as follows, to wit: 


Appeal From Ford. 


THe Wapbasu, St. Louis & Pacitric RaILtway COMPANY ) 
Us. > No. 5d. 
THe PEOPLE OF THE STATE OF ILLINOIS. 


Now on this day come again said parties, and the court, being now 
sufficiently advised of and concerning the premises herein, it is 
ordered by the court that the motion heretofore made to strike from 
the record filed herein certain portions thereof be, and the same is 
hereby, allowed. 


And be it further remembered that afterwards, to wit, on the 23d 
day of January, A. D. 1883, an order was made in said cause, in 
words and figures as follows, to wit: 


Appeal From bord. 


Tue Wapasu, St. Louis & Pactric RAILWAY COMPANY 
Us, “4 Ni ). Do. 
Tue PEOPLE OF THE STATE OF ILLINOIS. } 


i) On this day come the said parties, by their attorneys, and 
this being one of the days set apart for the call of the docket 
under the rules or orders of the court for this term, and this cause 
coming now on to be heard, the appellant having entered motion to 
reverse the judgment and remand said cause, and for costs, and the 
appellees having entered motion to affirm the judgment herein and for 
costs and for procedendo, and said motions being taken under advise- 
ment for final hearing, and the clerk reporting to the court that said 
CuUuse is how ready to be tuken On the eall of the docket, it Is ordered 
by the court that this cause be now submitted upon the record, ab- 
stracis briefs, and arguments filed and to be filed herein under the 
rules or order of the court; and it is further ordered by the court 
that this cause be now taken under advisement for final hearing. 


> 
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And be it further remembered that afterwards, to wit, on the 29th 
day of January, A. D. 1883, an opinion was filed in said cause-in 
words and figures as follows, to wit: 

Appeal from Ford. 
Tue Wasasu, Sr. Louts & Pactric RAILWAY, COMPANY ) 


Us, 


Ture PEOPLE OF THE STATE OF ILLINOIS. 


, No. dd. 


Per CurtIaAM: 

We see ho reason to de} art from the conclusion reached in this 
Case when it Was here be fore. See People Us. W.. st. [, \Y r It’s 
Co., 104 IIl., 476. 

But LO avoid I) sappre ay ns ion we de ty) it desir ble to state ex- 
plicitly that we disclaim any idea that Illinois has authority to reg- 
ulate commerce in any other State _ understand and simply 

hold that, in tue absence of an ‘thing showing LO the COll- 
D0 trary, a single and entire contract tO carry for a gross sum 
from saenem, in this State, to the city of New York implies 
hecessar ily t hat that sum 1s charged proportionately for the carriage 
on every part of that distance; and that a single and entire con- 
tract to carry for a gross sum from Peoria, in this State, to the city 

New York implies the same thing; and that, therefore, when it 
is shown that there is charged for carriage Upon the same line less 
from Peoria to New York (the greater distance) than from Gilman 
to New York (the less distance), and nothing is shown to the effect 
that such inequality in charge isall for carriage entirely beyond the 
limits of this State, a prima facie case is made out of unjust dis- 
crimination under our statute occurring within this State. We hold 
that the excess in the ch: rye for the less distance presumably affes 
every part of the line of carriage between Gilman and the State 
line proportionally with the balance of the line. 

The judgment is affirmed. 


And be it further remembered that afterwards, to wit, on the 29th 
day of January, A. D ISS5, a separate opinion was filed in said 
cause by Mr. Justice Walker. in words and figures ils follows, LO 
wit: 

Appeal from Ford. 


THe Wapasu, St. Louts & Pactric RAILWAY CoMPANY 
Vs. -No. 55. 
fue Prorp.e or THE STATE oF ILLINOIS. ) 


WALKER, J. 

As this case 1s again before us for decision, shall, owlhg LO its 
vast Importance and the disastrous and ruinous effects it must pro- 
duce on our system of government, if the claim of plaintiff in error 

should obtain, will add somet! i if tO what before said, 
5] If such doctrines were allowed, it would. be to release and en- 
tirely exempt all corporate bodies in the State from the PovV- 
erning or sovereign power of the State, to prevent wrong and Op... 


| 
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pression of the people by such bodies; it would be to hold that the 
State, by creating and endowing railroads with the simple and nee- 
essary power to fix charges for carrying persons and property, — the 
Legislature, without knowing or intending it, had sold or surren- 
dered the governing power of the State, and such bodies are em- 
powered to extort from the LhaSSCS, annually, for all time to come, 
sums greater than the revenues of the Federal Government beyond 
j fair compensation for such carriage. 

7 If such bodies cannot be controlled to the same extent and under 
the same necessities for the general welfare, as by the State, as nat- 
ural po rsons, then by SOTHC unknown mcahs the powers of goverh- 
ment have been subverted and the States virtually destroyed, and 
they have become useless and expensive appendages to our grovern- 
mental system. They would become powerless to perform the fune- 
tions and answer the great and all-controlling purpose of organizing 
government, which Is to secure protection. It would undeniably — LO 
recognize and declare such bodies above and beyond legal control; 
to create government agencies and instruments greater than the 
sovereign State and not amenable to its governing power, 

Present the question as we may, whether as exempting them from 
such control under the fiction that the granting of the charter of 
plaintiff in error was a contract never to control it in its charges 
and never control its power to wrong and oppress the people and is 
protected by the obligation clause of the Constitution, or that che 

‘ regulation ot such charges and the prevention ot extortion and ull- 
just discrimination is a regulation of commerce among the States 
and is prohibited; under either claim the power of the State to pro- 

tect the people from such oppression would be destroyed 
O2 and the power of the States destroyed. ‘To admit either prop- 

osition must inevitably lead to this result. ‘This, then, is the 
naked question to be determined. 

The provision of our constitution requiring the enactment of the 
statute under consideration was deliberately framed, and on full 
consideration was ratified by the people. It was considered by both 
the convention and the people to be Imperatively demanded in the 
promotion of the general welfare and to afford the people protection 
and security from the invasion of rights the State government was 
created to afford. 

As we seem to forget or are drifting away from the great, plain, : 
and never-denied, underlying, fundamental principles of our gov- 

ij ernment, | may be excused in referring to some of the axiomatic 
principles that have been supposed to be self-evident, especially so 
when we are asked to disregard the plainest doctrines of our gov- 
ernment, 

| shall define a State to be the whole people embraced in a pre- 
scribed territory united into one body-politic for the purpose of 
mutual protection and security from wrong and violence from within 
and without its borders. A constitution or foundation of rovernh- 
ment embraces and declares the principles, regulates the division 
and the exercise of the governing powers, directs to what officers or 

i agencies it shall be confided, and limits and controls its exercise. 
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In other words, it estabiishes the government, delegates, limits, and 
defines the manner in which the governing power of the State shall 
be exercised. And overpowering necessity compels those who frame 
government to conter ample power Ol} its aot neies, to enforee the 
protection and security for which government is instituted. And 
the same necessity imperatively demands that the power thus con- 

ferred shall be forever held and exercised for the purposes 
Do for which it was delegated to the agencies of the government. 

It is self-evident that this power must not only be preserved 
and exercised for the purposes for which it was delegated, but it 
must be defended so long as the government shall exist. Nor can 
the powers thus conferred be exercised for any other but the pur- 
poses for which they were delegated. 

[It is axiomatic that in all representave governments the sovereign 
or governing power belongs to and resides in the people as the source 
of all power; that this power is inherent, inalienable, and indestruct- 
ible without the subversion or destruction of the government. This 
is absolutely true from its inherent nature and the purposes of such 
government. To surrender or sell such power to its full extent is 


‘to destroy such government. To impair or diminish the sovereign 


or governing power is to weaken the power, to gover the people, 
and to protect them in their rights, and, to that extent, defeats the 
purpose for which government was created and 1s maintained. The 
founders of our Government conferred powers deemed necessary to 
answer the purposes of its organization, and to be perpetually held, 
unless withdrawn by the people when exercising soyereign power. 
When the State government was organized the people of the State 
delegated covernmental powers to the officers created by the organic 
law to be held and exercise alone for governmental purposes. It was 
but a delegation of a trust, and not the title to the power. Officers 
or governmental agencies take no title to the power, but simply the 
authority to exercise it for the purposes of government. Had the 
framers of our State governments even imagined that it would ever 
be claimed that such agencies had the power to sell, surrender, im- 
pair, or diminish the power thus held in trust they would have pro- 
hibited such action in terms that none would have misunderstood. 
But it was so generally and unquestionably understood that 
54 government officers held nothing more than the power in trust 
or governmental purposes that it would haye been regarded 
as an insult to the intelligence of the people to have inserted a pro- 
vision in the fundamental law prohibiting the sale, surrender, the 
impairment, or diminution of the sovereign or governing power of 
the State. All persons having the slightest knowledge of the powers 
and purposes of government have always believed, and still suppose, 
that the power of sale or surrender cannot exist, and all persons of 
intelligence would be profoundly astonished to learn that a proposi- 
tion so ruinous, so destructive of government, so oppressive to the 
people, and so violative of every principle of government had been 
announced by any court. 
To hold that such power may be trafficked away and squandered 


is tu suppose that those who framed the State governments were 
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wholly incompetent to the task, and were ignorant of the plainest 
principles of government. It is monstrous to suppose they, when 
framing a government designed to be perpetual in duration, and 
which they intended to and supposed they had crowned with ample 
| power to secure the best of government, did, in faet, and without 
being aware of it, empower the agencies to sell the power and de- 

stroy the government they were engaged in organizing. To hold 

that such was their purpose is to impute to them the weakest and most 
: puerile of purposes; it is to hold that those who framed the State 


governments were engaged in the idle ceremony of framing a gov- 
| ernment, and, at the same time and by the same instrument, em- 
! powering the officers created to enforce its provisions, to destroy 

and terminate its existence by the sale of the sovereign powers. 
| No more monstrous constiutional heresy could be invented. It 
is impossible to attribute such purposes to those men. It would 
' be to deny them ordinary intelligence. There is no language 


or provision of our Constitution that can be tortured into power 
| to sell immunity from governmental control to either 
5D natural [or] artificial persons. And to hold there is such 
) power violates every known rule of interpretation and con- 
; struction. It is opposed to every principle of government, is de- 


structive of government itself, and is to exempt a portion of a com- 
inunity and leave them unrestrained, alone,and beyond governmental 


Be control. It would be subversion of government, order, and security. 
, This is not the age, nor is this the country, in which to try the per- 


ilous experiment of creating highly privileged classes above and 
beyond the control of yovernment, to prey upon and Oppress the 
people, not only without, but contrary to all constitutional author- 
ity. ‘To sell such immunities is contrary to every principle of 
justice, policy, fairness, reason, and equality. It violates every 
principle of right and of our Government. 

Were the State to sell to a natural person exemption from gov- 
ernmental control is there in this broad land a right-thinking man 
that would not denounce it as a monstrous act of wrong and a fla- 
grant violation of the fundamental law, however specific the terms 
of the contract, and however ample the consideration? | apprehend 
no one could be found so dull as not to see the monstrous violation 
of every principle upon which government is founded. And if it 
would be unjust and in violation of all principle to sell such an im- 
munity to a natural person, in the name of reason, Justice, fairness, 
and equality, can such a privilege be sanctioned and become just, 
fair, and constitutional when extended to a corporation, a mere in- 
strument and creature of government? <A natural person is an in- 
tegral part of the body of persons holding, and, at will, exercising, 
the sovereign power of the State, and is entitled to as high consider- 
ation as a mere creature and instrument of government. It must, 
then, follow that if the natural person cannot be thus exempted 
that a corporate body cannot, as the mere instrument brought into 

being by and to serve the sovereign power cannot be greater, 

ob or its rights more sacred than an integral part of sovereign 

power. It irresistibly and logically follows that the Legisla- 
o—228 
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ture is absolutely destitute of all power to exempt persons, natural! 
or artificial, from governmental control. 

It would require no argument to prove that a contract entered 
into by the chief exe cutive of a State with one of its inhabitants 
never to enforce the laws of the State against him would be corrupt 

1d would forfeit ety right to his office. So if a judge were to enter 
into a contract never to render judgment or sentence agalnst ad per- 
son. In such cases all persons would intuitively know that such 
contracts constituted a crime so black as to cover such officers with 
Infamy and detestation so long as their names were remembered. 
Then, if to sell or to surrender the executive or judicial power is so 
infamous, how can the courts hold that a bargain between the Legis- 


‘ be controlled, 


} 


lature and a corporation that the latter should neve 
but might wrong, oppress, and extort from the pe | le without limit 
or control be held pure and free from the taint of corrupt mn, and 


must be protect ted under the obligation cause. 1 can never believe 
until it shall be so decided that any court will ever hold that what 
is crime in, when committed by, either of two branches of govern- 


ment is pure, just, “a night when committed by the other. It 
would be monstrous inconsistency for a court to hold an act perpe- 
trated by one branch of government is corrupt, base, and criminal, 
but when perpetrated by another is honest, just, and legal. And 
the sale or surrender of governmental powers by either branch is 
precisely the same in principle and effect. No person can make 
even a plausible distinction, nor is there a particle more constitu- 
tional auth: rity for the sale or surrender of such power by the 
egisiature than by the Governor ora judge. 
but the journals of the legislative bodies of this country may 
- searched in vain to find a single instance where such an ex- 
emption has been made or even been proposed. Other un- 
authorized and unwarranted exemptions may have been made, but 
the monstrous and unheard-of exemption from governmental control 
has hever been grant d or attempted. And i Is impossible to be- 
lieve it ever will, so long as the principles upon which our Govern- 
ment 1s based are respected that any legislative body will be found 
so reckless of duty as to make such a grant or exemption. It is too 
monstrous for intelligent belief. Nor can the courts, by mere infer- 
ence, justly hold that such a purpose ever actuated such bodies in 
the absence of express language declaring the pur pose. 

Again, an attempt by force to deprive the State of governmental 
power is denounced as treason, and punished by the highest penalty 
that can be inflicted. It is the most infamous and detestable of all 
crimes, and Is execrated by all re spectable and patriotic persons. 
When the ] egisl: ature sells or surrenders the powers of yovernment 
it destroys the government as effec ‘tually as it can be done by trea- 
son. And to part permanently with a portion of governmental 
power accomplishes, in part, the purposes of treason. It is a partial 
destruction of government. - Then is it possible for a court to imply 
a contract for an exemption from governmental control and sustain 
such a contract steeped in such turpitude? Is it possible to say such 
a contract, violative of every principle of government, and such as, 


— 


art 
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if entered into by either of the other branches of government, would 
be denounced and execrated as the most infamous corruption must 
be protected by the obligation clause. It would seem to be 1 1m possi- 
ble to maintain such a proposition or even contend for its establish- 
ment. 

from our nature and environments government is a supreme ne- 

cessity and never a choice. It is imperatively demanded and 
OS is Indispensable to the protection of life, property, and such 

aaah y as the government accords to the governed. All per- 
sons hol tt er rights subje ct to the necessities of the reneri au] publi. 
That is the ‘te rms upon which all hold their right to protection. it 
Is foreibly expressed by the maxim “ salus popull est supreinia lex. 
Government must be armed with all necessary power to protect the 
governed, nor can that, the great primary object of all government, 
be defeated, except by overpowering foree, Nor Can the Legislature 
confer power or exemptions on natural or artificial persons that will 
defeat the great purpose of the organization of government. It is 
the inherent and inalienable right of every person in our Govern- 
ment to equal protection from wrong, injustice, and oppression, and 
so long as they are worthy of citizenship the pare will maintain ° 
that right in one mode or another. The y may be de ‘prived of the 
right for a time, but never permanently. The people will never 
sanction a doctrine so unjust, so Uli qual, and so monstrous that the 
legislature may sell exemptions from governmental restraint, whether 
to natural or artificial persons. 

We may search the charter in vain to find anything that exempts 
the company from the restraining power of the State in the interest 
of ood government. It is true that the rovernment created ita 
Common carrier and empowered it to charge for such services. It 
thereby became endowed with the attribute or faculty to contract In 
reference to its business. <A natural persoll is born with the same 
faculty, but it has in all governments been controlled, limited, and 
restricted by the law-making power from the dawn of history and 
probably before. Although the power of natural persons to con- 
tract is conferred in its amplest form by nature, government has 
ever exercised the power to limit and restrain or even prohibit its 

exercise for the pont welfare. Government, in all ages, and 
5Y among all people, has prohibited all persons from contract- 

ing until they arrive at a specified age. It has, notwithstand- 
Ing all persons are endowed with the faculty of contracting, in all 
governments where our language prevails, absolutely prohibited 
married women from contracting. All persons are endowed by na- 
ture with power to contract for any. rate of interest they choose, and 
vet in most civilized and Christian governments the right has been 
limited toa maximum rate. Men have been deprived of their nat- 
ural right to contract for more than the prices fixed by law for food, 
for drayage, for hack-hire, for toll on roads, bridges, and ferries. 
They have been prohibited from the purchase of lands because of 
alienage ; and citizens have been prohibited from its purchase by 
verbal contract; and it has been provided the title shall not pass 
unless conveyed in writing in a prescribed form, and the title thus 
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transferred shall be defeated unless the deed be recorded In a speci- 
fied manner or a prescribed time; and the right of natural persons 
to contract has been prohibited when the subject of the contract 1s 
declared immoral, criminal, or contrary to public policy; and the 
power f the Legislature to control the exercise of the natural right 
to contract has never been questioned by any court. It has been 
conceded to be the exercise of just legislative power, Then on what 
principle or for what reason shall we except corporate bodies irom 
the like legislative control? It is neither required nor authorized, 
but it is prohibited by the Constitution. It was not intends d by the 
General Assembly when if eranted the eharter for the organization 
of this company. Those named in the charter to organize the body 
did not suppose that such an immunity was granted; nor did the 
officers of the company, after it was organized, suspect they had 
made such a contract with the State. If a contract was made none 

of the parties to or connected with it ever intended to enter 
OU into such a contract. If there was such a contract 1t was 

made in despite of all language necessary to a contract, 
against the intention of the parties, and in defiance of every rule 
of the law. 

Can any sane man believe that any Legislature ever organized In 
the Union was so reckless of their duty and of the powers of govern- 
ment as to have granted a single charter had they supposed, on the 
organization of the company, it would not be amenable to the power 
of government Lo the same extent, for the Sane reasons and ul- 
poses that natural persons may be vroverned and controlled ? it is 
impossible to believe that such a legislative body ever existed or 
ever will. : 

Government existed before corporations were organized. They 
were created as governmental! agence! s or instruments to aid in the 
accomplishment of the purposes for which yoverhnment Was orgah- 
ized, They are created as governmental! Instruments to carry out 
enterprises which government is not adapted to accomplish. They 
combine the capital, energy, and prudence of individuals, with a 
prospect of individual gain in the furtherance of the public interest 
and general welfare. Corporations, in theory at least, are never cre- 
ated simply for private gain. Their nature is inherently a monop- 
oly, combining capital and power detrimental to private enterprise, 
and when they become injurious to or cease to promote the public 
interest they must be controlled or extinguished. They must never 
become to the States what the ancient barons were to the British 
Government—not only uncontrollable by, but more powerful than 
the government—unless we are prepared to surrender our liberties. 

Charters for corporations are, in theory, granted upon a consider- 
ation rendered or to be rendered, and that consideration is that thev 

wil] assist, within the scope of their power and within the 
61 purposes of their organization, to accomplish the purposes for 
which government was organized. And when they cease to 
answer that purpose the consideration fails, and when they become 
instruments of oppression they must and will be controlled. If they 
shall be uncontrolled we must expect to see their power and oppres- 
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sion increase to distinctive lengths. The history of the East India 
Company illustrates the growth and abuse of irresponsible corporate 
power. From a small beginning it grew to be an instrument of 
oppression never surpassed in the world’s history. All uncontrolled 
power is sure to be abused, and it Increases with great rapidity, as 
illustrated by the East India Company and the Abbeys of England. 
Wholesome restraint 1s absolutely Indispensable, or the people must 
be oppressed to the extent of the power of extortion possessed by 
these bodies. And the extent of the oppression is colnmnensurate 
with the power of such bodies. 

It is an axiomatic principle in our government that the people, 
even when acting In their soverelgn capacity, or the Generel Assem- 
bly exercising a mere trust, or both combined, are wholly incapable 
of selling or surrendering the governing power of the State to per- 
sons, natural or artificial. The State has no more power to sell its 
sovereignty and produce its own destruction than has a natural 
person. 

[It is monstrous, ruinous, and destructive to government to hold 
that sovereign power hay be sold, surrendered, impaired, or dimin- 
ished by deed, by contract, by statute, or in any conceivable mode, 
and to do so would violate the plainest principles of government. 
Take away the powers necessary to government, whether they be 
direct or incidental, and sovereignty is destroyed to the extent it is 
diminished, because the power to pursue its existence and perform 
its functions is destroyed. The great and essential attribute of sov- 

ereignty is to pursue its existence, and the power to perform 
G2 the functions for which it was called into action. All know 

that without sovereign power there can be no government. 
When they are all surrendered government ceases, and when im- 
paired or diminished the efficiency of government is Impaired, and 
the power to protect the governed is destroyed in part, and the gov- 
ernment fails in the purpose of its creation. It is thena monstrous 
constitutional heresy to hold that by merely conferring the power 
on this body Lo charge for services rendered in the course of its busi- 
hess, that the State surrendered the power Lo control such charges 
LO the Same extent, for the Saumme reasons and purposes, that it may 
control similar rights or powers of natural persons. It was indis- 
pensable to the transaction of the business and to accomplish the 
purposes of the organization, that this franchise or power should be 
conterred, as without it the body would have been powerless to make 
and enforce charges for any kind of service. It is therefore impos- 
sible to infer from this grant of power any intention on the part of 
the legislature, to surrender its governing power over this body. 
But had it been expressly agreed in the most formal terms, by the 
charter, that the State surrendered and agreed never to exercise the 
governing power, it would have been absolutely void, because it is a 
sovereign power and is incapable of sale or surrender. 

[It follows from what has been said, that no well-founded claim 
can be urged for immunity form governmental control, simply from 
the grant of the charter, and the power to fix charges for carrying 
persons and property over its road. Such action is condemned by 
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the considerations here submitted. We held in the case of Wiggins 
Ferry Co. v. The People, 102 TI1., 560, that a corporation created by 
legislative charter, is subject [to] the same controlling power of the 
State as are natural persons. ‘That case is conclusive of this ques- 

tion, of the power to control this corporation and to prevent 
63 it from making unjust discriminations in this State. 

But it is urged that the constitutional provision requiring 
this enactment is prohibited by the third clause of section eight of 
article one of the Federal Constitution, and for that reason the stat- 
ute is void. That it 1s an attempt LO regulate commerce between 
the States, and that power Is possessed alone by Congress. even if 
the charges of draymen, warehousemen, storing produce and mer- 
chandise, and railroads for conveying such property to market, could 
be raised to the dignity of commerce In any sense, or for any pur- 
pose, it is impossible to see how the regulation and prevention of 
unjust discriminations in this State under this law, can be held a 
regulation of commerce among the States. It is purely and simply 
the exercisé of the great police or governing power of the State, within 
the State, over inhabitants of the State, for and in the interest of the 
good government. 


The law does not purport to, nor can it be held, to affect property 


being transported through the State. It does not Impose a tax or 


duty upon such property, nor does it prevent or regulate the carry- 
ing of such property through the State. It leaves such transporta- 
tion perfectly free and unrestrained. Nor does it Impose an export 
duty, tonnage rate, or any Increased charge on property being car- 
ried bevond the line of the State, nor any duty or charge on prop- 
erty brought into the State. It does not, nor can it be tortured into 
the shehtest attempt to, regulate or affect the charges that shall be 
made by other roads or carriers after it passes the boundaries of this 
State. it does not, nor can it by any possible means, affect the price 
of the commodities thus carried when they reach the market, whether 
in the State or abroad. Whether charges of the carrier shall be ex- 
orbitant or reasonable cannot affect the price of the commodity one 

penny when it reaches the New York market. It affeets, and 
64 can only affeet, the producer, manufacturer, and shipper, and 

the carrier at the point of shipment, and that is purely local 
and is all within this State. How in the name of reason, is it possi- 
ble to say, that the commerce of the States is affected, when there is 
neither an export or import duty or charge imposed on the com- 
modity : NOFr are the roads or people of Indiana, Ohio. or New York 
affected one jot or tittle, nor the price of the article affected in the 
New York, or the ultimate, or intermediate market, to the extent of 
one cent. It would seem to be impossible to even imagine that the 
law in the remotest degree even tends to interfere with or to regu- 


late commerce among the States. ‘To so hold is to pervert language 
or disregard the relation of things, or to misapply and pervert prin- 
ciples. 


The only possible immediate effect that is or ean be produced is 
upon the producer, manufacturer, or owner of the property and the 
carrier by exorbitant charges or unjust discriminations in charges. 
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When they are exacted it reduces the price in the hands of the pro- 
ducer or shipper, and increases the receipts of the carrier. The 
purchaser deducts the price for transportation from its value in the 
market to which he ships, and enough more to pay him a_ profit 
when he purchases from the owner. Thus it is the owner or shipper 
is affected injuriously, and the carrier reaps the profit. Or if the 
producer or manufacturer ships their own produce to market, the 
amount of the unjust extortion is deducted from the price he re- 
ceives, and to that extent the gains of the carrier are unjustly in- 
creased. But by no kind of reasoning is it possible to say that any 
other person's interests are affected from the time the erticle is 
shipped until it reaches the ultimate market, and not then. It then 
conclusively follows if after the commodity leaves this State the in- 

terests of no other person or corporate body is aflected in the 
G5 slightest degree, that it is impossible to hold that commerce 

is aflected by this law beyond the boundary of the State, or 
that it in the remotest degre » atlects or regulates COnMerce dhione 
the States. ; 

It would, therefore, seem impossible by any process of reasoning, 
or by any rule of construction, to hold that this law in any sense, or 
in any degree, reguiates commerce among the States, or even within 
this State. The manifest purpose of that clause was to prevent im- 
positions, burthens, and obstructions on articles of commerce pass- 
ing from one State to another, or such articles passing through 
States. It was intended that such commerce should, so far as State 
action should be concerned, be free and unobstructed. Can any 
person conjecture any other purpose for the msertion of that pro- 
vision? And this statute leaves commerce as perfectly free and unob- 
structed between this and other States as was dé signed by the framers 
of the Federal Constitution. The contingency for congressional 
action has not arisen, nor can it until the State takes some other 
action than it has. 

The same objection was interposed to the railroad and warehouse 
law in the case of Munn vs. Illinois, 94 U.S., 115, but after a most 
thorough and exhaustive consideration of all of the principles in- 
volved, the Supreme Court vindicated the law, and placed its validity 
on impregnable grounds by unanswerable reasoning, and decided 
the principle of the power of the local government to regulate its 
internal police by the most cogent and unanswerable reasoning. In 
fact, it has demonstrated the power and wisdom of such controlling 
power by the Legislatures of the States. In that case the principle 
was more expanded’ than is required in this case. There it was 
urged that there was an interference with commerce. between the 
States, because the Legislature fixed the maximum charges for 
handling and storing grain by warehouses in Chicago that formed 

an intermediate link between eastern and western transporta- 
66 tion companies, through which grain from lowa, Nebraska, 

portions of Wisconsin, and of this State, was compelled Lo 
pass and be reshipped on connecting lines to the East. Yet that 
court justly and wisely held the law in no wise regulated or at- 
tempted to regulate commerce among the States. 
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It is impossible to conceive how any well-defined distinction can 
be made between that and this case. The principles involved are 
precisely the same. The doctrines of that case may be ignored, but 
they cannot have force and hold that the law in this case is prohib- 
ited by that clause of the constitution. It would be impossible to 
reconcile two such decisions without a resort to refinement, Impalpa- 
ble distinctions, and unmeaning exceptions. If this law is held 
unconstitutional the doctrines of that case must be disregarded or 
overruled. And from the force of the reasoning, the clearness of 
the statements of its doctrines, and the justice and wisdom of its 
principles, I believe they will never be annulled or modified. ‘Their 
wisdom shows a thorough comprehension of the great underlying 
principles of our dual system of government, and to preserve Its ex- 
istence as formed by its founders they must be maintained in their 
full integrity. 

The ease of Canton vs. The Illinois Cent. R. — Co. — Iowa R. is re- 
ferred to as announcing a different doctrine. Counsel tor defendant 
in error insists there are well-founded distinctions between that and 
this case. Be that as it may, | shall not stop to enquire. Whuilst 1. 
have high respect for the learning and ability of that court, I am 
unable to change my views as embodied in the opinions previously 
filed in this case. I am not convinced by its reasoning, and I be- 
lieve that great fundamental and controlling principles were over- 
looked in its decision. 

[t is also urged that the Telegraph Co. v. Texas, 105, U. S., 460, 

is opposed to the validity of this law. In that case the facts 
G7 were different and the principles involved are unlike this 
case. Then the message sent, unlike the charges made for 


carrying in this case, affected the pecuniary interest of the receiver 


of the telegram. But there is no language to indicate that the court 
designed in the slightest degree to impair the doctrines of Munn vs. 
Illinois, supra. Nor can I even believe that so well considered a 
case will be overruled or its doctrines impaired until the court shall 
indicate the purpose by language or by deciding differently in a 
case similar in its facts and principles. 

The whole question is one of power of the State to regulate its 
internal police, and to afford protection and good government to its 
people. ‘To exercise the powers that were retained when the Union 
was formed, and to carry out the purposes for which the State gov- 
ernments were organized and is supported by the people. When 
people are aggregated into society they must and will have protec- 
tion, and that can only be afforded by government. This necessity 
lies back and beyond all human government, and will be asserted 
by the people. : 

[ assume, as an incontrovertible proposition, that the people, when 
acting in their sovereign capacity, may perform every governmental 
function; within its territorial limits, and as equally incontroverti- 
ble that the people, when so acting, may empower or require the 
legislature to perform and exercise all governmental power, unless 
prohibited by the Federal Constitution. The tenth amendatory ar- 
cle of that instrument expressly reserves all powers not delegated to 


THE PEOPLE OF THE STATE OF ILLINOIS. 4] 


the Federal Government or prohibited by that instrument tothe States 
or the people respectively. If, then, the States have not been deprived 
of this power, they may exercise it without limit or control. There 
cain be no question that the State has the power to regulate commerce 

confined alone to the limits of the State. And if this regulation 
68 was intended to and does only operate on the roads in the 

State and the carrying of freight within its limits, that is the 
end of this controversy. The provision of our Constitution, requir- 
ing the enactment under consideration, requires the law to prevent 


unjust discriminations and extortions for the carrying of persons and 


property on roads in this State. The statute, in terms, professes 
only to regulate roads in this State. The charges complained of 
were made by a railroad company of this State, and the transporta- 
tion was over its road in this State. Then how, in the name of rea- 
son, can it be said that the constitutional convention or the Legisla- 
ture have, in the slightest degree, attempted to interfere with or 
regulate the commerce between the States. This constitutional 
provision and the statute can, by no known rule of construction, be 
tortured into such an attempt. They relate to roads and charges 
for transportation in the State. They were designed to protect our 
citizens against oppression and extortion by the railroad companies 
created by, and amenable to, the authority of the State. The peo- 
ple must and will have protection against flagrant wrong, oppres- 
sion, and extortion, whether perpetrated by natural or artificial 
persons. They framed and support [the] Government to afford 
just such protection. The constitutional provision and the statute 
were adopted to afford protection, and they have a right to have 
them enforced in their just and reasonable spirit. Is it possible that 
under the name of commerce these vast bodies shall be permitted to 
oppress and extort from the people without control or any limit but the 
amount they can wring from the people? Are the States to be shorn 
of the powers they undeniably possess, and which have been guar- 


~anteed to them by the Federal Constitution, because it may operate 


to derive these corporations of the unlimited and uncontrolled power 
to unjustly discriminate and extort in their charges for trans- 
69 porting persons and property over their roads? Must the 
people be oppressed and impoverished by unjust exactions 
by uncontrolled monopolies because it may reduce the profits of 
these bodies in carrying the products of the farm and the pasture to 
market, and all in the name of commerce? Can any government 
lend itself to such ruinous oppression of its people and justify such 
injustice and oppression under the claim that it is promoting and 
advancing commerce? Are the great body of the people who pro- 
duce and sustain commerce and these mighty corporate bodies to 
be forgotten in this race for gain by the speculator and these cor- 
prate bodies? Are the producers to be left without protection and 
at the merey of those who may oppress them without restraint be- 
cause it is said to afford them protection, will cripple or interfere 
with commerce? Justice, right, and the great primary purpose of 
founding government, would say not. It surely has not yet reached 
the point that commerce must be supported by oppressing the great 
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body of the people, by sanctioning oppression, injustice, and extor- 
tion. 

Shall these parties be permitted to extort from the producer half 
the value of his property for conveying it to the nearest, or any 
other, market? And shall it be said that the great fundamental! 
principles of our Gevernment protects such Hagrant Injustice, an 
prohibits the State from protecting the citizen from such monstrous 
oppression ¢ If may be said that this was not such a charge, nor do 
these bodies intend ever to make such charges. Human experience 
teaches that uncontrolled power is only limited by the interest that 
controls its exercise. One of the great purposes and necessities In 
the organization of government is to regul: 
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to be charged lor }) rope rty ana i 
Every natural person is compelled tos 

and why not artificial persons? ‘They are surely no more 
70 sacred than natural persons; nor are their rights entitled to 
more respect or greater protection. Their right fo contract 
is sub) ct to the same limitation and control as that of natural per- 
sons. Government has the power and has always exerted it to con- 
trol men’s natural right to contract, and all of the eoverned must 
submit to the exercise of the power, whether they be natural or ar- 
tificia| rsons. ‘To leave these bodies unrestrained would be de- 
structi\ the producing classes, whose interests and rights seem 
to be wl lly disregarded in this struggle for exemption from gov. 
[In this fierce contest the interests of the trader 
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ernmental control. 

and these bod s seem to be alon consid red, whilst the }) odueing 
class, Upon which the other two are wholly dependent for their ex- 
isten ice, Seeln to be wholly 1) korea, Or, if not, the Vy Sec li be re- 
garded as lawful prey for the others. 

Sh: all these we s be pe rh itt ec LO charge Olé person extortionate 
rates and carry for nominal rates for another? Shall they be per- 
mitted to become the arbiters of the growth and prosperity of one 
town or community md of the 71 sir uction of « thers ? Shall they 
at will build up one community, enhance the value of its property 
by low rates of transportation, and depreciate propervy, diminish 
business, and .impoverish the ee In another by oppressive rates? 
Or shall they, by combin ati ion » pe rmitte d to fix rates that re nder 
the producers their serfs? ah they be permitted to fix rates so 
low in favor of the a mi inufacturer and so high on the pro- 
ducts of his more humble rival as to drive him from the field of 
competition ? Shall they * permitted to fix rates so exorbitant ly 
high as to recelve more for Carry Ing roducts of the farm and fc- 
tory than the cost of production? Shall they be permitted, by 
combination. Lo compel one portl on of f the people of the Union Lo 
labor VW ithout profit for the agerandize ment and opule nee of 

another portion? Or sh: ll the 'y be permitted to compel all 
71 classes to labor for their agg rrandizement and increase of 

wealth? It may be these abuses have not occurred, but if 
not prevented they surely will whenever the interest of these bodies 
shall prompt such action. 

Can it be possible that this or any other road of the State may 
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make arrangements with the roads out of the State to carry persons 
or property at given rates over their roads and then charge double 

r treble that sum for through transportation when the person or 
property has passed over but a few miles of road in this State and 
thus evade the law? Suppose under such an arrangement three- 
fourths of the price for freight from a point near the eastern line of 
this State to New York were Imposed lor carrying it over the few 
miles in this State, would it not be monstrous injustice? and shall 
it be said that the contract is entire and precludes ail inquiry into 
the extortion and the constitutional and statutory provision defeated, 
and the people left unprotected from such monstrous oppression ? 
Shall all reduction on freights from our State to the eastern markets 
thus inure alone to our railroads and not to our farmers and pro- 
ducers ? 

In this case plaintiff in error fixed the through rates in both cases. 
We have, therefore, the right to infer that it had full authority and 
that the rates beyond the State line were the same in both eases; 1f 
they were not, the fact would have been proved and thus shown 
that the rates were the same in this State, and a recovery defeated. 
If the rates were the same in both cases beyond the limits of the 
State it conclusively appears that the unjus t discrimination was 
made in this State on the road of and by plaintiff in error, of this 
there would seem to be no question; and, if so, then the corporation 
has violated the law and is lable to the penalty. 

The statute contains a most salutary provision, imperatively de- 

manded for good government and for the protection of the peo- 
(p- ple against present and future injustice and oppression. Shall 

the courts, by strained and unauthorized construction, and, I 
may say, against all rules of construction, license these already pow- 
erful bodies to oppress the people and defeat the purposes compelling 
the formation of government? To leave them uncontrolled is to 
create an imperium in impervo that would in vitably lead to strife 
and conflict. The people have the inalienable right to protection 
against wrong and oppression, and there is no power known to our 
system of government that ean render mere artificial persons, cre- 
ated as instruments to promote the purposes of vovernment, inde- 
pend lit if the government, o1 that ean license them tO oppress the 
people. Such a proposition is too monstrous to be entertained. It 
would by opposed to every principle of government, reason, and jus- 
tice. Shall we, then, on mere shallow pretexts, defeat the constitu- 
tion and the statute, both adopted within the scope of undoubted 
power? Most assuredly not. 

Is it possible to hold that an entire contract based on unjust dis- 
crimination and extortion is too sacred to be examined and its true 
character exposed, and its iniquity punished? Government 1s not 
so impotent as not to be able to detect oppression under any guise 
it may assume. 

Can this constitutional provision and statute be evaded by the 
mere pretext that the contract is an entirety, and cannot be divided 
to ascertain where the extortion or unjust discrimination was made? 
Can the company be permitted to charge less for transportation from 
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the west side of the State over two hundred miles of its road to a 
place a few miles into the State of Indiana, than for ten miles west 
of the Indiana line, to the sane point in that State, and be protected 
in the palpable evasion under the claim that the const ‘tution and Jaw 
is an atte nip t tore worl ate commerce between States? Is a constitu- 
tion and a law te be rendered inoperative by such a transpar- 
73 ent evasion? Courts surely will not defeat: a statutory pro- 
Vision so imperatively demanded for the protection of the 
people from present or future injustice and oppression, It is not the 
function of the courts to construe the ¢ onattiaabind in the interest of 
oppression and for its promotion, and to cripple, diminish, and sup- 
press liberty, justice, and righ L. Thi re are and Can be ho persons, 
classe ‘ss or governhiec nt tal in strument s above and by yond the ryovern- 
ing power of the state under Our is Or goverhment, Nor has 
Congress or any of the Federal functionaries power to create such 
classes, hor does Congress have ra partich of constitution li i power LO 
interfere or intermeddle with the internal allairs or polic e powers of 
the States. It would be bold usurpation for it to attempt to fix the 
rights, control the acts or relations and duties of the people to the 
State or tu each other, or LO al ae oh to fix such relations between cor- 
por ite bodies and the S oblate « r the Peco} ple , HOrCcahn any other branch 
of the Federal! Reaieamanh, accom pli sh such results without usurp- 
ing powers. 

How in the name of reason is it possible to hold that a statute, 
which in terms relates LO railroads located and O} rated in the State 
unde r State control cll nd relating alone to the acts of the railroads in) 
the State, and by no language or provision referring to roads beyond 
the limits of the State, is a statute to reoulate commerce between this 
and other States? The law only acts on roads in this State, and that 
such action can be prohibited by that clause of article one of the 
Constitution would seem to Pye itterly impossible. ‘The railroad is a 
State corporation, locat ed anc Op rated in the State, and am nable LO 
State control. The unyu si dis erimin: ition and extortion was made 1) 
the State ; the transportation was in the State, and is it possil thle. with- 
out the utter dist ‘egard of F Inguage, to hold thi: it such a law Is prohib- 

ited by that clause of the Constitution. To so hold is to impart 
74 terms or provisions Into that instrument that were not placed 

the Te by its frame I's. It woul be to ale nad ana enlarge the 
clause Lo embrace purely state police power, and LO control legislative 
action and prevent just government and nee ssary prot ction to the 
people. It is impossible to perceive how this provision has any more 
controlling effect in this case than the power of the Executive to 
convene Congress in a case of emergency. When the State shall at- 
tempt LO control ColmMmerce be ‘tween itsel f and othe r States it will be 
time to invoke this provision. But even then it may be gravely 
doubted whe ther the mere ¢ he irges a Common carrie Pmay rn ake for 
transporting property between or through the States can be raised 
to the dignity of commerce. The mere change of names nevet 
changes the nature or property of things. To call the compensa- 
tion of the common carrier commerce, if it is not. it remains the 
same, and but simply compensation. Has any one ever supposed 
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that the wages paid to laborers, mechanics, artisans, to draymen or 
or hackmen constitutes commerce, or any part of it? Yet they all 
contribute to its support. A large portion of the commodities enter- 
lng into and swelling the commerce of the country pass through 
the hands of and is transported by draymen, and shail it be said 
the Legislature has no power to regulate their charges because it is 
prohibited by that clause of the constitution—that the drayman is 
engaged In commerce, and isa link in the great chain of instru- 
ments necessary to its support. If prohibited by that clause, it has 
been generally and uniformly violated by the Legislatures of every 
State in the Union since its adoption, without its being suspected. 
Kach of these occupations depend- on entirely the same principle. 
It is impossible to make any well-recognized distinction. The one 
transports vastly more, and in a different manner from the other, 

but small sums and operations of precisely the same charae- 
io) ter must be governed by the same rules as larger ones. 

But if it were conceded that Congress has power, under that 
clause, to regulate such charges it has never acted. And shall the 
people be deprived of protection because the State cannot and Con- 
gress will not act, and, without usurpation, the courts are unable to 
afford relief? Must the people remain unprotected? In such cases 
can it be doubted that the Legislature may act until the Federal 
power shall be exerted ? 

The reports of the Federal Supreme Court abound in adjudged 
cases announcing this doctrine, and it must be so from inevitable 
necessity. The people must have protection against injustice and 
wrong, and it must be from the very nature of our dual system of 
government that the Legislatures of the States, in such cases, may 
afford protection until Congress shall take action, and the absolute 
necessity for protection vindicates the wisdom of the doctrine. 

In any view | am abie to take of this case | cannot perceive that 
there has been the exercise of the slightest excess of power in the 
adoption of the provision of the constitution or the statute ander 
which this proceeding was instituted. To hold that power was ex- 
ceeded would lead to the most ruinous, if not destructive, results. It 
would deprive the States of their just governmental power guaran- 
teed to them by the Federal Constitution. It would prevent them 
from affording the protection for which the State governments 
were organized. It would leave the people at the merey alone 
of great, powerful, and grasping corporate bodies alone and 
beyond the power ot governmental coutrol. It would strike 
down and render necessary governmental control impossible. It 
would be to license these bodies to oppress the people; to build 
up some places and communities and to destroy others; to 

render some persons opulent and to crush and destroy others 
76 without any power to control their acts or stay the hand o 

oppression. I feel, and cheerfully recognize, the right of these 
bodies to the same measure of justiceand protect ion as natural persons. 
But my understanding of the law, and my sense of justice, compe | 
me to refuse to accord to them exemption from the governing power 
of the State. They have contributed largely to the developement of 
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the resources of the country, but without their aid the same results 
would have been attained in time. They have hastened the growth 
and de velop ment of the country: but, coneede al] that is claimed 
for them. it does not nor can it require as a compensation that we 
shall subvert the great underlying sian a0 of our Government. 
The time mav come when it will be seen that b yy this wonde rful de- 
velopment claimed for them, all of the mise ry, suffering, and want 
incident to older countries has been prematurely thrust upon our 
people by these bodies. All of these advantages, as great as they 
are, will c( rtainly have their compensations. And if thre destrue- 
tion of our free institutions. and the blessings that no other form of 
government than Ours Cal Ly “TOW, must by the compensation, if wil I] 
be il fearful pric pac lor the advantage swe are eNO) LT)e’. 7- ‘) hold 


. . a - } , . f* 4] 
thas Leo isiabvure has ho power to contro! them 1s to destroy one ot tli 


=“ 
essential and Md spel sabli powers Ol WOVE rhnment, and 8 to over- 
. ‘ | ] 4 i ‘ . " 
throw. thy Just powers of the States, and is a ik stride towards 
their destruction. I regard the power voto acy )\ ‘a Legislature 
as existing and well exercised, and must hold that the judgment of 
the court below must be affirmed. There are other cogent reasons 
. ’ i » } : 4 ° ’ ; ‘n . . 
in favor of Inv conelusion that might De urged, Il time and space 
would pv rinit. ‘The Sse ay» but some of the most obvious that lie Ol) 
the surface of the case, and cannot be overlooked and disregarded 
In its decision. 
79 And be j ther remembered that afterward c. 
id And be it further remembered that afterwards, to wit, on 
ft 


the 29th day of January, in the year of our Lord one thousand 


eight hundred and eighty-three, an order was made by said court in 
words and figures following, to wit:’ 


F L ppe al from kor 4 


THe Wapasu, St. Louris & Paciric Rarimway Company 
es. _ No. yy). 


> 


Toe PrEorLeE OF THE STATE OF [LLINOIs. 


On this day come again the said parties, and the court Laving 
diligently examined and inspected as well the record and proceed- 
ings aforesaid as the matters and things 1 herein assigned for error, 
and being now sufficiently advised of and concerning the premises, 
for that it appears to the court now here that neither in the record 
and proceedings aforesaid nor in the rendition of the judgment afore- 
sald is there anything eCrrohneous, vicious, or cle fective, and that that 
record 1s no error: therefore, it 1s considered by the court that the 
judgm« lit erga be affirmed in all things, and stand in full force 
and effect, nothwithstanding oo sald matters and things therein 
assigned ior error, and it Is fur her conside red by the court that the 
said a} te llees recover of and from the said appellants costs by them 
1D wag i half e x | 1’ nded, cilit 1 hat they have ‘ xecution thi refor. 

And _ be it farth r remembered that afterwards, to wit. on the 
third Pia of February, A. D. 1883, there was filed in the office of the 
said clerk of the Supreme Court an appeal bond, which is in words 
and figures as follows, to wit: 


| 
] 
i} 


> 


THE PEOPLE OF THE STATE OF ILLINOIS. 47 


75 Know all men by these presents that we, the Wabash, St. 

Louis & Pacific Railway Company, as principal, and Charles 
Ridgely, as surety, are held and firmly bound unto the People of the 
State of [llinors, in the full and just sum of two thousand dollars. to 
be paid to the said People of the State of Illinois. their attorney or 
assigns: to which payment, well and truly to be made, we bind our- 
selves and the heirs, executors, and administrators of said surety, 


jointly and severally, by these presents. 


Sealed with our seals and dated this 51 day of January, A. D. one 
thousand eight hundred and eighty-three. 

Whereas lately at a term of the supreme court of the State of Ili- 
nois, in a suit depending in said court between the said Wabash, St. 
Louis & Pacific Railway Company and the said People of the State 
of Illinois, a judgment was rendered against said Wabash, St. Louis 
and Pacific Railway Company, and the said Wabash, St. Louis & 
Pacific Railway Company having obtained a writ error and filed a 
COPY thereof in the clerk’s otlice of the said supreme court of the 
State of Illinois to reverse the judgment in the aforesaid suit, and a 
citation directed to the said People of the State of Illinois, citing ana 
admonishing them to be and appear at a Supreme Court of the 
[ nited States. to be holden at Washington ol} the second Mondav 
ot (dctober next: 

Now, the condition of the above obligation is such that if the said 
Wabash, St. Louis & Pacific Railway Company shall prosecute said 
writ of error to etfeet and answer all damages and costs if it, the said 
railway company, shall fail to make its plea good, then the above 
obligation to be void; else to remain in full force and virtue. 

In testimony whereof the said Wabash. St. Louis W Pacitie 
i Railway Company has caused its name to be signed hereto 
by its vice-president and its corporate si al to be athxed thereto 
by its sé cretary. 

| Wabash, St. Louis and Pacific Railway Company, 1879. ] 
THE WABASH, ST. LOUIS & 

PACIFIC R’Y CO. 
By JAMES F. HOW, 5d Vice-P’r. SEAL. 
CHARLES RIDGELY. 


Attest: JAMES F. HOW, See’y. — [seat] 


Sealed and delivered in presence of— 
H.S. GREENE. 
Approved by— 
JOHN M. SCOTT, 
Ch le f Justice of the Supre Hide Court of tha Slate of Tllinois. 


Done at Bloomington, Illinois, this 5lst day of January, A. D. 
LSS3. 


And be it further remembered that afterwards, to wit, on the third 
day of February, in the year of our Lord one thousand eight hun- 
dred and eighty-three, the following “citation” and aftidavit were 
filed in the office of the said clerk of the supreme court: 


ete ne 
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SO The United States of America to the People of the State of 
Illinois, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 

Court of the United States, to be be holden at Washington 


- t 


rene 
- the second Monday of October dext, pursuant to a writ of error 
filed in the elerk’s office of the supreme court of the State of Dh- 
nois, wherein the Wabash, St. Louis and Pacific Railway Company 
Is plaintiff in error and the People of the State of Illinois defend- 
ant in error, to show cause, if any there be, why the judgment ren- 
dered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable John M. Scott, chief justice of the su- 
preme court of the State of [llinois. Done at Bloomington, [llinots, 
this 3lst day of January, in the year of our Lord one thousand eight 
hundred and eighty-three. 
| JOHN M. SCOTT, 
Chief Justice of the Supre me Court of [llinois. 


5] On this third day of February, in the year of our Lord one 

thousand eight hundred and eighty-three, personally ap- 
peared Frank W. Burnett before me, the subscriber, E. A. Snively, 
clerk of the supreme court, State of Illinois, and makes oath that 
he delivered a true COPY of the within citation to James Met artney, 
allorney eeneral of the State of Illinois, who Wiis also attorney of 
record for defendant in error in said cause while pending In said 
State court,and a like true copy thereof to Shelby M. Cullom, Gov- 
ernor of the State of Illinois; said copies being so delivered on the 
third day of February, in the year of our Lord one thousand eight 
hundred and eighty-three. 


FRANK W. BURNETT. 


Sworn and subscribed before me, this third day of February, A. 
D. one thousand eight hundred and eighty-three. 
[Seal of the Supreme Court, State of Illinois, Aug. 26, IS18.] 
K. A. SNIVELY, 
Clerk Supre me Court, State of Lllinois. 


82 | Endorsed :] Wabash, St. Louis & Pacific Railway Com- 

pany versus The People of the State of Illinois. Citation and 
affidavit. Filed Feb.3,1883. E. A.Snively,ec’k. Greene & Burnett, 
attorneys for plaintiff in error. 


83 [, k. A. Snively, clerk of the supreme court in and for the 

central grand division, State of Illinois, do hereby certify that 
the above and foregoing is a true and correct copy of the original 
record in a certain cause wherein the Wabash, St. Louis & Pacifie 
Railway Company was the appellant and the people of the State of 
Illinois were the appellees, and also a true and correct copy of all 
the proceedings had and of record in the said supreme court, and 
also a true and correct copy of the appeal bond filed in said cause, 
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also the original “citation” and affidavit of service thereof, as the 
same appears from the records and files in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the supreme court, at Springfield, Illinois, this twenty- 
fourth day of February, A. D. 1885. 

[Seal of the Suprem Court, State of Illinois. Auge. 26, 1818 | 
bE. A. SNIVELY, 


Cl, rh Supre like Court. 
S4 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the chief justice 
and judges of the supreme court of the State of Illinois, Greet- 
Ing: : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court before 
you or some of you, being the highest court of !aw or equity of the 
said State in which a decision could be had in the said suit between 
The Wabash, St. Louis & Pacific Railway Company, plaintiff in er- 
ror, and The People of the State of Illinois, defendant in crror, 
wherein was drawn in question the validity of a statute of said State, 
on the ground of said statute being repugnant to the Constitution of 
the United States, and the decision was in favor of the validity of 

said statute; and wherein was also drawn in question the 

85 construction of a clause of the Constitution of the United States, 

and the decision was against the title, right, privilege, or ex- 
emption specially set up or claimed under such clause of the said 

Constitution, a manifest error hath happened, to the great damage 

of the said Wabash, St. Louis & Pacific Railway Company, as by its 

complaint appears: We, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice be done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that vou have the same at Washington on the see- 
ond Monday of October next, in the said Supreme Court to be then 
and there held, that the record and proceedings aforesaid being in- 

spected the said Supreme Court may cause further to be done 

Sth therein to correct that error, What of right and according to 

the laws and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 51st day of January, in the year of our 
Lord one thousand eight hundred and eighty-three, and of our In- 
dependence the one hundred and seventh year. 

| The Seal of the Circuit Court of the United States, South. Dist. Ii}. ] 

J. A. JONES, 
Clerk: of the Civeuit Court U.S. South. Dis. Ills. 

Allowed by— | 

: JOHN M. SCOTT, 
Chief Justice of the Supreme Court of the State of Illinois. 
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JANUARY Slst, A. D. 1585. 
In obedience to the above and foregoing writ of error, | herewith 
return a full, true and correct copy of the original recordin said cause, 
together with a full, true, and correct copy of all the proceedings had 
and of record in said cause in the supreme court of the State of Ih- 
nois, central grand division; also the original citation and affidavits 
filed herein; and I hereby certify that a copy of this writ 
87 of error is now on file in my office, in the city of Springfield, 
county of Sangamand, and State of Illinois, the same having 
been filed by the plaintiffs in error on the third day of February, 
A. D. 1883, for the defendaut in error, and so endorsed. 
Witness my hand and the seal of the supreme court of the State 
of Illinois, this twenty-fourth day of February, A. D. 1883. 
[Seal of the Supreme Court State of Illinois, Aug. 26, 1818.] 
KE. A. SNIVELY, 
Clerk Supreme Court. 


| Endorsed:| Wabash, St. Louis & Pacifie Railway Company versus 
The Peopie of the State of Illinois. Writ of error. Filed Feb’y 3, 
1885. Ek. A. Snively, ck. Filed with clerk of supreme court State 
of Illinois. Greene & Burnett, attorneys for plaintiff in error. 


Endorsed on’ cover: Illinois supreme court. No. 228. The 
Wabash, St. Louis and Pacific Railway Company, plaintiff in error, 
vs. The People of the State of Illinois. Filed 23rd May, 1883. 
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THe Wasasn, St. Louis & Paciric Ratuway Company, 
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IN THE 


SUPREME COURT 


OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1885. 


NO. 228. 


THe Wasasn, Str. Louis & Paciric Raruway Company, 
Plaintiff in Error, 
Us. 
Tue Propte or tHe Stare or [Lurqwors, 


Defendants in Error. 


ERROR TO THE SUPREME CouURT OF THE STATE OF ILLINOIS. 


Brier anp ARGUMENT ON BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 


On the 22d day of March, 1882, the People of the State of 
Illinois, by the Attorney General of that State, commenced in 
the Circuit Court of Ford County, an action against the Plaintiff 


y 


com 


in error. The action was in the common law form of debt, 


and claimed a debt of $25,000, and a like sum as damages. 


The declaration contained several counts, one being for 
the recovery of a‘statutory penalty for alleged extortion in rates 
charged for transporting freight. That particular count was 


afterwards dismissed by defendants in error. 


Under subsequent proceedings, all the remaining counts of 
the declaration, except the first, ceased to be of importance, 
and need not be further noticed, as no question arises as to 
pleadings, and no evidence whatever was offered, except under 
the first count. 

The first count avers in substance that the defendant (now 
plaintiff in error), on the 29th day of August, 1881, was a rail- 
road corporation, owning and operating a railroad lying partly 
within the State of Illinois, and running eastward from Peoria 
in said State,. through the stations of Gilman and Sheldon, 
Illinois, to Toledo, in the State of Ohio, and was a common 


earrier of freight and passengers on said road. 


That said defendant on said day, transported for the firm of 
Elder & McKinney, eastward over said road and over other 
railroads connected with defendant’s road, from Peoria, Illinois, a 
station on said road, through said Gilman to New York City, inthe 
State of New York, one car load of corn of the weight of twenty- 
six thousand pounds, and charged, collected and received from 
said Elder & McKinney for the defendants’ entire toll and 
compensation for the said carriage and transportation of said 
ear load of corn, over said railroad and connecting lines, from 


said Peoria to New York City, the sum of thirty-nine dollars. 


That afterwards, on said day and year, said defendant trans- 
ported for the firm of Bailey & Swannell, eastward over said 
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road, owned and operated by the defendant, and over said 
other lines of railroad connected therewith,'from Gilman, in the 
State of Illinois, to New York City, in the State of New York, 
a certain car load of oil cake of the weight of twenty-six thousand 
pounds, and charged, collected and received from said Bailey 
& Swannell, for the said transportation of oil cake on said rail- 
road and connecting lines, from Gilman aforesaid to New York 
City aforesaid, the sum of sixty-five dollars, which said sum 


Bailey & Swannell paid under protest. 


The first count further avers that the oil cake last aforesaid was 
of the same quantity and of the same class of freightas the car load 
of corn aforesaid, and was transported in the same direction and 
over the same lines of railroad. That the distance over and upon 
which the said corn was transported from Peoria eastward to 
Sheldon, a station on the line of said railroad, on the eastern 
boundary of the State of Illinois, is one hundred and nine miles, 
and the distance from Gilman on said road over which said oil 
cake was transported to Sheldon Station is only twenty-three 
miles ; and that the distance from Gilman to New York City is 
less than the distance from Peoria to New York City by eighty- 
six miles. That the rate of freight so charged by the defendant 
for the transportation of said corn from Peoria to New York City 
aforesaid was only 15 cents per 100 pounds per car load, making 
twenty-nine dollars; and the rate charged by defendant for 
transporting said oil cake from Gilman aforesaid to New York 
aforesaid, a less distance, was 25 cents per 100 pounds, making 


sixty-five dollars. 


That the defendant made, demanded and received the same 
proportionate discrimination in the said rates of freight for the 
transportation of said oil cake and corn over its line of railroad 


in the State of Illinois, that was made and received as aforesaid 
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for said transportation between Peoria and New York City and 
said Gilman and New York City. 

By means whereof the defendant was guilty of making unjust 
discrimination in the rates charged and received for transporting 
said one car load of corn and one car load of oil cake, to the 
great injury of the citizens of the State of Illinois, and contrary 
to the form of the statute in such cases made and provided; 


whereby an action accrued to the plaintiffs to have and demand 


from the defendant.the sum of five thousand dollars. 


(Pages 8, 4 and 5 of printed Record.) 


On the 3d day of April, 1882, the plaintiff in error filed in the 
Circuit Court of Ford county, [linois, its demurrer to each count 
of the declaration, and also filed its petition for a removal of the 
said cause to the Circuit Court of the United States for the 
Southern District of Illinois, and also presented its bond as re- 
quired by the act of Congress. On the 8th day of April, 1882, the 
Circuit Court denied the motion for the removal of said cause and 
also sustained the demurrer, filed by the plaintiff in error, to each 
count of the declaration. The defendant in error then entered a 
nolle to the fifth count of the declaration, being the count in 
which extortion was charged as before stated. Defendant in error 
stood by its demurrer to the other counts of the declaration, and 
the Court having given judgment in favor of the defendant (below), 
an appeal was allowed defendant in error to the Supreme Court 
of the State from said judgment. 


(Printed Record, p. 24.) 


As the Supreme Court of the State afterwards decided that the 
action of the lower Court in denying the application of plaintiff 
in error for a removal of the cause to the United States Court, 
wus not properly before it for consideration, and struck out so 
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much of the bill of exceptions as related to such application and 
the action of the Court thereon, we do not assign such action as 


error, and therefore will not further refer thereto. 


At the December term, A. D. 1882, of the Ford County Cireuit 
Court further proceedings were had in the cause. A mandate 


and judgment of the Supreme Court of the State was filed, re- 


versing the former judgment of the Cireuit Court. Thereupon 


the cause was re-docketed, the demurrer of plaintiff in error to 
the first four counts of the declaration (formerly sustained) was 
overruled, and the plaintiff in error pleaded instanter. 


(Printed Record, pp. 25 and 26.) 


The plaintiff in error filed its plea of nil debei, and also a 
special plea. ‘The first plea put the defendant in error upon 
proof of the whole case. But as a precautionary measure the 


special plea set up the following, in substance: 


That the rates of toll or compensation charged by the defend- 
ant and specified in the declaration, and for charging which said 
action was brought, were so charged for services rendered under 
entire agreements to transport from Gilman, in the State of 
Illinois, to New York City, in the State of New York, and that in 
said undertakings and agreements the portions of such services 
rendered or to be rendered within the State of Ilhnois, were not 
apportioned or separated from said entire service. That the 
said action was founded solely on a certain act of the General 
Assembly of the State of Lllinois, (specially referred to in the plea, 
the provis:ons of which are now in question and will be set forth 


hereafter). 


That said services having been rendered under entire agree- 


ments to transport said freight from within the State of Illinois 


6 
to the State of New York aforesaid, the said act of the General 
Assembly of Illinois did not affect or control, or relate to the 
same, but on the contrary such transportation being among the 
States, falls within the operation of, and is wholly controlled by, 
the terms of the 3d clause of Section 8, of Article 1, of the Con- 
stitution of the United States, and that defendant relied upon 


said clause, as a complete defense and protection in said action. 
(Printed Record, p. 14.) 


The plaintiffs (below) joined issue on the plea of nil debet or the 


general issue, and demurred to the special plea. 


The Court sustained said demurrer, and the defendant stood by 
the same. 


(Record, p. 26.) 


The cause then proceeded to trial on the issue presented by the | 


plea of nil debet. 


The parties by agreement waived a jury, and submitted the 
issues to the court for trial. The only evidence on which the 
trial was had was contained in a certain stipulation which is 


as follows: 


‘‘For the purposes of the trial of said cause, and to save the 
making of proof therein, it is hereby agreed on the part of the 
defendant that the allegations in the first count of the decla- 
ration are true, except that part of said count which avers that 
the same proportionate discrimination was made in the trans- 
portation of said property—oil cake and corn, that was made 
between Peoria and the City of New York, and Gilman and 
New York City, which averment is not admitted because defen- 
dant claims that it is an inference from the fact that the rates 
charged in each case of said transportation of oil cake and corn 
were through rates, but it is admitted that said averment is a 
proper one.” 


This was all the evidence offered. 


OOO AI 
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(We may state here that the purpose of the qualification 
found in the above stipulation was this; the plaintiff in error 
would not admit that the parties by and for whom said trans- 
portation service was performed, made any apportionment of 
said service by agreement or otherwise, with reference to 
State lines, but was willing to admit that the averment referred 
to was a proper one to test the question whether the law would 


make such apportionment, not made by the parties.) 
(Printed Record, p. 16.) 


The 42d section of chapter 110 of the statutes of Lllinois, known 
as the Practice Act, provides that “in all cases in any court of 
“record of this State, if the parties shall agree, both matters of 
“law and fact may be tried by the Court and on such trial either 
“party may, within such time as the court may require, submit 


“to the court written propositions to be held as law in the decision 
“of the case, upon which the court shall write “refused” or “held” 


“as he shall be of opinion is the law, or modify the same, to 
“which either party may except as to other opinions of the Co.urt” 


Hurd’s Statutes, edition of 1883, p. 837. 


Under the above provisions the plaintiff in error presented in 


writing to the Court on the trial of said cause the following propo- 


sitions, and prayed the Court to mark each proposition “held” - 


“The Court holds as law, that as the tolls or rates of compensa- 
“tion charged and collected by the defendant in the instance in 
“question, were for transportation service rendered in transporting 
“freight from a point in the State of Illinois to a point in the 
“State of New York, under an entire contract or undertaking to 
‘transport such freight the whole distance between such points; 
‘that the act of the General Assembly of L[llinois, approved May 
“2d, 1873, entitled ‘an act to prevent extortion and unjust dis- 
‘crimination in the rates charged for the transportation of pas- 
‘‘sengers and freight on the railroads in this State, and to punish 
‘‘the same, and to prescribe a mode of procedure and rules of 
‘evidence in relation thereto, and to repeal an act to prevent 
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*‘unjust discrimination and extortion in the rates to be charged by 
“the different railroads in this State for the transportation on 
‘“‘said roads,’ approved April 7, 1871, does not apply to or control 
“such charges, nor can the defendant be held liable in this action 
“for the penalties prescribed in this act. 


“The Court further holds as law, that said act in relation to ex- 
“tortion and unjust discrimination cannot apply to transportation 
“service rendered partly without this State, and consisting of the 
“transportation of freight from within the State of Illinois to the 
“State of New York, and said act cannot operate beyond the 
“limits of the State of Illinois. 


“The Court further holds as matter of law, that the transporta- 
“tion in question falls within the proper description of ‘ Commerce 
“among the States,’ and as such can only be regulated by the 
“Congress of the United States under the terms of the third 
“clause of Section 8, of Article 1, of the Constitution of the 
“United States. 


“That the penalties sued for in this action could only be imposed 
“under proper statutory authority, and such authority not being 
“found, the law is for the defendant. 


(Printed Record, p. 27.) 
The Court refused the prayer of the defendant, and marked each 
of said written propositions “refused,” to which action of the 
Court the defendant then and there excepted. 


(Printed Record, p. 17.) 


After argument of counsel, the Court found the issues for the 
plaintiff, and rendered judgment against the defendant for the 


sum of one thousand dollars and costs. 


The defendant moved for a new trial, which was overruled by 
the Court, and defendant excepted. Defendant also prayed an 
appeal to the Supreme Court of Illinois, which was allowed on 


conditions, and was perfected. 


(Printed Record, pages 26 and 27.) 


When the cause was taken to the Supreme Court of the State, 


the plaintiff in error assigned among other errors, the following: 
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“The Court erred in overruling the demurrer of said plaintiff in 
“error to each of the first four counts of the plaintiff's declar- 
“ation. 


“In sustaining the demurrer to the special plea of the plaintiff 
“in error. 


“In refusing to hold as law in the decision of said cause each 
“proposition presented by the plaintiff in error in writing to the 
“Court and prayed to be held as law. 


“In finding the issues for defendant In error. 
“In overruling tlie motion of plaintiff in error for a new trial 
“In entering judgment for defendant im error. 


“The judgment of the Court below was not warranted by the 
“law or the evidence. 
(Printed Record, p. 28.) 
On the 29th day of January, 1883, the Supreme Court of 
Illinois affirmed the judgment of the Cireuit Court of Ford 
county. 


(Printed Pecord, p. 46.) 


Thereupon the plaintiff in error sued out of the office of the 
Cireuit Court of the United States for the Southern District of 
[llinois, a writ of error commanding the Justices of the Supreme 
Court of Lllinois to send the record of said cause to this Court for 
review. 

Said writ of error, with proper bond, citation, ete., was presented 
to Hon. John M. Scott, Chief Justice of the Supreme Court of 
Illinois, and by him approved. Said Chief Justice certified that 
said cause drew in question the validity of a statute of the State 
of Illinois on the ground of said statute being repugnant to the 
Constitution of the United States, and the decision was in favor 


of the validity of said statute; and there was also drawn in 


10 


que3 iou the construction of a clause of the Coastitution of the 


United States, and the decision was against tle title, right, privi- 
lege or exemption specifically set up or claimed under such clause 
of said Constitution. 

(The said bond, writ of error, citation, ete., are set forth on 


pages 47, 48, and 49 of Printed Record.) 


The statute on which said judgment is sought to be maintained 
is now found in Chapter 114 of the Revised Statues of Llinois, 
the numbering of its sections having been changed by revisions. 

(The sections or portions of that chapter having any bearing on 
the present case are found on pages §84 and 885 of Hurd’s 


statutes of 1883.) 
Section 125 (originally No. 3) provides as follows: 


“If any such railroad corporation aforesaid shall make any un- 
“just discrimination in its rates or charges of toll or compensa- 
“tion for tue transportation of passengers or freight of any 
“description, or for the use and transportation of any railroad 
“ear, upon its said road, or upon any of the branches thereof, or 
“upon any railroads connected therewith, which it has the right, 
“license or permission to use, control or operate within this state, 
“the same shall be deemed guilty of having violated this act, and 
“upon conviction shall be dealt with as hereinafter provided.” 


Section 126 (formerly section 3) provides as follows: 


“If any such railroad corporation shall charge, collect or re- 
“ceive for the transportation of any passenger or freight of any 
“description, upon its railroad for any distance, within this State, 
“the same, or a greater amount of toll or compensation than 1s 
“at the same time charged, collected or received for the transpor- 
“tation, in the same direction, of any passenger or like quantity 
“of freight, of the same class over a greater distance of the same 
“railroad; * * * orif it shall charge, collect or receive from 
"any person or persons, for the use and transportation of any 
“railroad car or cars upon its railroad, for any distance, the same 
“or a greater amount of toll or compensation than it at the same 
“time charged, collected or received from any other person or per- 
“sons, for the use and transportation of any railroad car of the 
“same class or number, for a like purpose, being transported in 


1] 


“the same direction, over a greater distance of the same rallroad ; 
“ * * * all such diseriminating rates, charges, collections or 
“receipts, whether made directly or by means of rebate, draw- 
“back or other shift or evasion, shall be deemed and taken 
“against any such railroad corporation, as prima facie evidence 
“of unjust discrimination, prohibited by the provisions of this 
“act, &e.” 

Section 127, of the same act, provides that any corporation 
found guilty of extortion or unjust discrimination shall be fined 
not less than $1,000, and not more than $5,000 for the first of- 
fense. The statute also provides that all persons aggrieved by 
reason of the commission of any of the offences therein specified, 
shall have the right to recover, from the offending corpora- 
tion, three times the amount of damages sustained, together with 


costs and a reasonable attorneys’ fee. 

The extracts given above contain all the statutory provisions 
relevant to the action. 

We now assign as errors, the following: 

The Supreme Court of Illinois erred in said cause in afhirming 
the judgment rendered by the Circuit Court of Ford County. 

The Supreme Court of Illinois erred in holding that the rates 
for the transportation in controversy were controlled by the Lh- 
nois Statute. 

The Supreme Court of Illinois erred in refusing to sustain the 


defense of the plaintiff in error, founded upon the third clause of 


section 8 of articicle 1 of the Constitution of the United States. 


ARGUMENT FOR PLAINTIFF IN ERROR. 


The issue in this case is clear and sharp. It is admitted that 


plaintiff in error did charge and receive from Baily & Swannell a 
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higher and greater rate of toll or compensation for transporting 
certain freight from Gilman, in the State of Illinois, to the City 
of New York, than it charged Elder & McKinny for transporting 
the like quantity of freight of the same class, in the same dis- 
tance, at the same time, from Peoria to New York, a greater dis- 


tance. 


It is also admitted that Peoria is a greater distance from the 
eastern boundary of the State of Lilmois than Gilman, and that 
freight in course of transportation over the railroad of plaintiff 
in error, from Peoria to New York, passes through the station of 
Gilman. The plaintiff in error did charge the higher rate for the 


shorter distance. 


When the cause was presented to the County Court of Ford 


County, that court was clearly of opinion that the statute of 
Illinois had nothing whatever to do with the rates in question, 
and sustained a demurrer to the declaration, believing that the 
statute did not apply, and was only intended to operate on 
commerce purely domestic ; the Court also held that there was no 
question of Federal law in the case, and therefore overruled the 


application for removal to the United States Court. 


We would have supposed, from the title of the act, as well 
as from the phraseology of its provisions, that those who framed 
it never intended it to apply to commerce among the States. 


It is never to be presumed that such a purpose was contemplated. 


This question was fully considered and determined by the 
Supreme Court of New Hampshire, and was raised under a 


statute precisely like that of Illinois in this respect. 


Merrill vy. Boston and Lowell Railrod,21 Am. and Eng. 


‘allroad Cases, p. 48. 


We suppose, however, that when the Supreme Court of a 
State construes a Statute of that State, this Court will not inquire 
whether that construction be sound or unsound, but will accept 
such interpretation. It remains therefore to inquire whether the 
application given to the Illinois railroad laws by the Supreme 
Court of Lilinois does or does not bring it in conflict with the 


constitution of the Umited States. 


When the cause was first presented to the Supreme Court of 
[illinois an opinion was rendered which will be found on page 476 
of volume 104 of the Illinois Reports. The opinion rendered on 
the second hearing is entered in the record now before this Court, 


and is found on page 30, 


Krom the commencement of the action, the plaintiff in error 
contended that the rates charged bya common carrier for the 
transportation of freight from a point within the State of Llinois 
to a point in a distant State were matters with which the legis- 
lature of Illinois has nothing to do; that such transportation 
falls within the description of ‘‘commerce among the States,” and 
is controlled by the constitutional provision to which we have 
already referred. The plea of nil debet would no doubt have 
raised the question, as it threw upon the plaintiffs the burden of 
proving every fact necessary to establish the liability of the 
defendant under a valid law, properly interpreted. The prose- 
cution was of a penal character, and could only be sustained by 
proper facts and binding law. But in order to obviate any 
question as to what was relied upon as a defence, the plaintiff, 
by demurrer to the declaration, by special plea, by written propo- 
sitions presented to nisi prius Court, and by assignment of 


errors and argument before the Supreme Court, set up and pressed 


: 
| 
| 
| 
| 
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| | the constitutional question. 
the record itself shows that a question of Federal law was 


There can therefore be no doubt that 


involved. 


sign: Nes 


; In the first opinion rendered by the State Supreme Court, it is 
not disputed that the application of the Statute contended for by 
defendant in error, would cause it to operate on inter-state com- 


merce. But it is insisted that such a regulation belongs to that 


class of instances in which it is held that a State may act in the 
absence of congressional action. ‘The Llinois Court in that opin- 
ion, Says: 


“Should Congress, under the provisions of the constiution 
‘which authorizes the regulation of commere among the States, 
‘“nass a law regulating the charges of all railroad companies 
‘engaged in inter-state commerce, it may be that the laws of 
“this State might then be confined to charges for the transporta- 
‘tion of property wholly within: the State, but no such law has 
‘‘heen passed, and that question does not arise.” 


Wihtineseuwu..... 


It is thus not denied that the construction given by the Couit 
to the statute does render it applicable to inter-state commerce. 
F Indeed, the Court expressly decided that there was nothing in the 
law ‘“‘which would contine the unjust discrimination to charges for 


“the transportation of property within the limits of the State.” 


bell sii akdeat-deedee amtaniatinte soa 


104 Ills. pp. =84 and 485. 


| When the cause came before the Court the second time, a 


change of reasoning is observable. No attempt is made to show 


ee 
? : 


that until Congress should act, the Legislature of Illinois was free 
to regulate commerce between Illinois and other States, but it 
was saia that the discrimination complained of as to the entire 
distance between Peoria and New York, and Gilman and New 


York, “presumably affects every part of the line of carriage, and 


“the State line proportionately with the balance of the line.”’ 
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It will be observed that the declaration itself shows that the 
railroad of plaintiffs in error did not extend to New York City, 
It did extend to Toledo in the State of Ohio. Beyond that point 
plaintiff in error was compelled to make such arrangements as it 
could with connecting lines for the continued carriage of the 
freight in question across the States of Ohio, Pennsylvania and 
New York, or through Michigan and other States. It is also 
shown by the declaration that in each instance the contract of 
carriage and transportation was an entire one, and embraced all 
the distance between the places of shipment and destination. 
Those contracts did not in any way refer to the distance between 
Peoria and Sheldon on the eastern boundary of the State, or 
between Gilman and that boundary. So far as the bargain 
between the parties was concerned county lines had quite as 
much to do with the matter as State lines. The shippers could 
have presented their freight for transportation to the State line 
had they been so disposed, and the railroad company would have 
been compelled to transport it at the rates fixed under the 
Iiliaois Statute, and to conform to that statute in everything. 
But no such demand was made. The railroad company was not 
required by any rule or law to transport the freight beyond the 
terminus of its road at Toledo. If it chose to make arrange- 
ments with other lines to continue such transportation eastward, 
and found that it could make such arrangements, this was a 
matter for itself to determine. Shippers might insist on sending 
their freight to the end of the railroad of plaintiffs m error, and 
latter would have been bound to accept as a common carrier. 
But when a shipper asked the railroad company to do something 
which it was not bound to do, and transfer freight beyond its 
own lines, such company could fairly require that the contract 


be made an entire one. 
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In the instance referred to in this case such was the state of 
things existing. The contracts in question were single and entire. 
But the Supreme Court of the State severed and apportioned 
these contracts in order to find something to which the regulating 


power of the statute could attach. 


At this stage of the argument we respectfully submit that it is 
within the power of every shipper to remain within the operation 
of the State law, if by so doing he can best advance his interests. 
He may ship to the State line whenever he pleases, and from 
thence continue the transportation under new contracts or other 
local laws, if local laws have any application. But if he chooses 
to ask the carrier to carry into other States and beyond its line, 
and intends to insist that such carriage be controlled by Illinois 
laws, he must so state when he ships his freight, and he must not 
accept a through contract and a through rate which does not pur- 


port to be covered by the Illinois laws. 


We do not deny that when a common carrier agrees to trans- 
port freight beyond the limits of its own line, it is bound to 
perform that agreement, and is subject to all the obligations with 
respect theieto which the common |uw imposes on carriers. It 
must transport the freight safely, and within a reasonable time. 
But such carrier has a right to insist that if it shall contract to 
do what it is not bound to do, and continue the transportation by 
arrangement {with other carriers and to distant points, such 
obligation shall only be assumed under an entire agreement, and 
that when made, such agreement shall not be subject to local 
rules or statutes not applicable to the whole service to be per- 
formed. Plaintiff in error had no power to compel railroads in 
Ohio or New York to observe rules prescribed by the legislature 


of Illinois. And every shipper knows this. The New York rail- 
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road companies are not prolibited by law from discriminating in 
favor of such western points as furnish them with a large volume 
of business. The shipper who desires an Illinois railrod com- 
pany to make a through contract for itself and for other roads 
not subject to the laws of Illinois, assents to the unity of the 


contract for all purposes. 


[t is true the declaration in this case alleges that the party 
against whom the discrimination is said to have been made _ pro- 
tested against the rate charged, or paid under protest. This we 
submit is not enough. He wanted the railroad company to carry 
the freight—not only beyond the State —but beyond its own lines. 
[It was not bound to doso. If he had so elected he could have 
tendered the freight for shipment over those roads which plaintiff 
in error owned or operated. Plaintiff in error would have been 
bound to accept the freight, and thus the shipper could have 
tested the question, whether, with reference to transportation 
which 1 was bound to perform, namely, from Illinois to Toledo, 
Ohio, the Lilinois regulation. should prevail for the whole of the 


distance or any part thereof. 


In the case at bar no such thing was done. Theshipper merely 
protesting against the rate charged, elected to accept a contract 
which the railroad company for itself and a number of other 
roads doing business in other States, was willing to perform, but 


which it was not bound by any law to undertake. 


THIS IS A PROCEEDING WHOLLY STAUTORY. 


We have not seen the brief of the present Attorney-General in 
this case, but suppose he will take the same positions as were 


taken by his predecessor in the State Supreme Court. 


1 
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It was insisted that the action could be maintained on common 
law grounds without regard to the statute. Considering that the 
common law did not give a penalty to the State—that the action 
was founded on the statute—we shall not spend time in discuss- 
ing this question. It may be regarded as reasonably well settled 
that when an action brought to recover a penalty given by 
statute, the party complaining must bring himself or itself within 
the provisions of such statute to recover. The State Supreme 
Court did not even refer to the proposition thus contended for by 
the Attorney-General. 

THE REAL QUESTION. 

The only question or questions really presented in the case are 
these: Can a State Legislature reguiate the rates of toll or 
compensation which a common carrier may charge for transport- 


another? And when 


ee 


ing from a point in one State to a point i 
freight is carried from one State to another under an entire con- 
tract covering the compensation of several carriers owning lines 
in different States, can the legislative authority of one of such 
States apportion such entire contract so as to control the rates 
for a part of the distance ? 

It cannot be successfully contended that the transportation of 
freight from a point within one State to a point within a distant 
State falls within the definition of domestic commerce, as inter- 
state commerce. The moment when freight is received by a 
carrier for such transportation the character of inter-state com- 
merce attaches to it whether within or without the State of original 
shipment. The words of this Court in the case of the “Daniel 


-—— 


Ball,” 10th Wallace 557, are directly in point: 


‘‘In this case it is admitted that the steamer was engaged in 
“shipping and transporting, down Graud river, goods destined 
fe arked for other States than Michig: l in receivi 

and marked for other States than Michigan, and in receiving 
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‘‘and transporting up the river goods brought within the State for 
‘without its limits, but inasmuch as her agency ia the transpor- 
‘tation was entirely within the limits of the State, and she did 
‘not run in connection with or in continuation of any line of 
‘roads or railway leading to other States, it is contended she 
‘‘was engaged entirely in domestic commerce. but this con- 
‘‘“elusion does not follow. So far as she was employed in trans- 
‘‘norting goods destined for fother States, or goods from without 
‘‘the limits of Michigan and destined for places within that 
‘State, she was engaged in commerce between the States, and 
‘‘*however limited that commerce may have been, she was, as far 
“as it went, subject to the lecislation of Congress. She was 
“employed as an instrument of that commerce, for whenever a 
“commodity has begun to move as an urticle of trade from one 
‘State to another commerce in that commodity has commenced. 
‘The fact that several different and independent agencies are 
“employed in transporting the commodity, some acting entirely 
‘in one State, and some acting through two or more States, does 
‘‘in no way affect the character of the transaction.” 


In the case of Railroad Co. v. Husen, 5 Otto, 470: this Court 
says, “‘transportation is commerce,” and that, as to inter-state 
commerce, ‘‘the State can no more prohibit or regulate it than 
it can that which is with foreign nations.” 


Hall v. DeCuir, 95 U.S. 485. 


The doctrine thus laid down, unless afterwards overruled by 
the same authority which declared it, ought to be regarded as 
settling the main question in this case. It certainly does estab- 
lish a principle which forbids the apportionment by local law, of 
transportation service between distant States, in such a manner 
as to subject one part of the service to State regulation, which 


can not be applied to the whole. 


Many years ago controversies arose as to the true interpreta- 
tion of Section 8, of Article 1, of the Federal Constitution, 
which declares that ‘‘Congress shall have power to regulate com- 
‘‘merce with foreign nations, and among the several States, and 


‘‘with the Indian tribes.” 


ee 
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It was for a time a matter of dispute how far the power thus 
vested in Congress could be exercised bythe States. This was to 
be determined by that class of courts to which the constitution 
refers the ultimate determination of all questions involving its 


own construction. 


In the earlier decisions some confusion is found, and many 
differences of opinion. And itis no doubt true that difficulties 
still arise from time to time as to the true application of the consti- 
tutional principles in given cases. We think, however, that a rule 
has been established by which this and like cases may be deter- 
mined. 


It is settled that for some purposes, and within certain defined 
limits, the States may, in the absence of Congressional action, 
exercise some of the powers vested in Congress, under the clause 
referred to. But we think this Court has been careful to guard 
against the construction given to that clause by the Supreme 


Court of Llinois. 


As we understand the settled rule it is this: Where the regu- 
lation in question is of a purely local, as distinguished from a 
national character, and does not admit of general application, 
then it may be adopted and enforced by local authority. But 
where the subjects of regulation are of national concern, or ad- 
mit of one uniform plan or system of regulations, then the power 
to make such regulation}is exclusively in Congress. 

Cooley v. Philadelphia, 12 Howard 299. 
Leman v. People, 20 N. Y. 252. 
Gilman vy. Philadelphia, 3 Wallace 713. 


License Cases, 7 Howard, 283. 


Thames Bank vy. Hornell, 18 Conn. 500. 
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Passenger Cases, 7 Howard 283. 

State Freight Cases, 15 Wallace, 232. 
Henderson v. Mayer, 92 U. 5. 259. 
Sherlock v. Albring, 98 U.S. 99. 
Welton v. United States, 91 U.S. 275. 


One of the earliest cases is that of Gibbous v. Ogden, 9 Wheat. 
196. It was theredetermined that the power to regulate com- 
merce between the States is vested in Congress by the Constitu- 
tution, and cannot be concurrently exercised by Congress and the 
States. In that ease Congress had exercised the power, and the 
Court held that under the act of Congress then being considered, 
the States were permitted to make certain:local rules, but as the 
general power was vested in Congrass the power of local regula- 
tion was derived from the act of Congress, and limited thereby. 
A number of decisions were afterwards rendered by this Court 
which subsequently became the subjects of controversy. 

Flomes v. Jennison, 14 Peters 570. 
Brown v. State of Maryland, 12 Wheat. 446. 
New York v. Miln, 11 Peters 158. 

It was contended in Wilson v. Blacklird, ete. 2 Peters, 250, 
that the Supreme Court of the United States had decided 
that a State was free to exercise the power of commercial regu- 
lation when no conflict was produced with an act of Congress. 
But in the Passenger Cases, Tth Howard 287, this Court held that 
such was not the true meaning of the Hilson Case. 

In the Passenger Cases may be found the principle afterwards 
adhered to. The Court held that the power of States to regulate 
commerce could only be exercised in matters purely local, and 
lays down the rule that the regulation of commerce consists as 


much in negative as in positive action. 


a 
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It shows that while the States may do many things by which 
foreign commerce may be affected, they can not assume to regu- 


late it by direct action. 


In Cooley v. Board of Wardens of Philadelphia, 12 Howard, 311, 
this Court held that a certain regulation imposed by State 
authority on the business of pilotage were not void as in conflict 
with the constitutional provision under discussion. The business 
of pilotage is especially local. All harbors and rivers have their 
peculiarities, and the study of their peculiarities and the proper 
means of overcoming local obstacles make the difference between 
the pilot and the sailor. As to some rivers and harbors, great 
skill and long study and practice is required, while as to others 
little is necessary. ‘The Court therefore held that the subject of 


pilotage was a matter of local and not of general regulation. 


In Gilman v. Philadelphia, 3 Wallace, 713, the Court sus- 
tained a law of Pennsylvania authorizing the construction of a 
bridge over a navigable river, but this conclusion was reached 
because it could not be made the subject of any system of regu- 


lation tniform throughout the States. 


In the State Freight Tax Cases, 15 Wallace, 232, the Court 
asserts broadly that transportation is commerce, and the power 
to regulate commerce between the States is exclusively in 
Congress. Reference is made to certain causes in which local 
regulations relating to pilotage, bridges, etc., have been sustained, 


but they are not regarded as affecting the general rule. 


lt is decided in the State Tax on Railway Gross Receipts, 15 
Wallace, 284, that a State tax on the gross revenues of a railroad 


in Pennsylvania was not unlawful, although the revenues affected 


by the tax were derived in part from inter-state commerce. This 
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Court held that a State might tax a railroad chartered by it upon 
any system of valuation, and that when its revenues reached its 
treasury they were not protected from taxation because derived 
from a class of commerce upon which the State could impose no 
burden. Such a tax was held not to be placed on commerce or 
transportation at all, but on property, which, like all other prop- 
erty in the State jurisdiction, is subject to State taxation. Such 
a tax might indirectly affect inter-state commerce, as well as 
domestic commerce. This rule is entirely consistent with that 
which the Court afterwards announced in certain railroad and 
warehouse cases, to the effect that regulations 1mposed by State 
authority on property stored in warehouses, or transported between 
points within such States, are not void, because this might in- 
directly affect commerce between the States. Indeed it can not 
be disputed that many laws, rules and regulations, established 
and enforced by State authority, do very materially, although 
indirectly, affect all classes of commercial intercourse, the validity 
of which laws or regulations never have been and never can be 
questioned. 

The general principle for which we are contending is laid down 
in Henderson We y | he Mayor of Ne iv bork. ()) U. .% 25, iis fol- 
lows: 


“Though it be conceded that there is a class of regulations 
“which may affect commerce, both with foreign nations and 
‘‘between the States, in regard to which the laws of the States 
‘‘may be valid in the absence of action under the authority of 
‘Congress on the same subjects, this can have no reference to 
‘‘matters which in their nature are national, and which admit of 
‘fone uniform plan of regulation.” 


And again, the Court referring to former cases in which local 
regulations were sustained, declares that the States could not ex- 
ercise such powers in any class of instances which are of national 


concern, and admitted of uniform legislation. 
‘ 
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In Welton v. Missouri, 91 U. a 275, the Court again asserts the 
doctrine that the non-exercise of power by Congress as to such 
matters, relating to inter-state commerce, as are of national con- 
cern, or might be the subject of a uniform plan or system of 
regulation, is ‘‘equivalent to a declaration that commerce should 


“be free from any restriction.” 


The confusion that existed in the earlier cases on this subject 
is commented on by this Court in the case of the County of Mobile 
v. Kimball, 102 U.S. 690, and the Court points out with great 
clearness the instances in which, for special reasons, local or 
State regulations of commerce may be sustained. It also defines 


what constitutes commerce with foreign nations and among the 
States : 


“Commerce with foreign countries and among the States, 
‘strictly considered, consists in intercourse and traffic, including 
‘On these terms, navigation and the transportation and transit of 
“persons and property, as well as the purchase, sale and 
“exchange of commodities. For the regulation of commerce as 
“thus defined there should only be one system, applicable alike 
‘to the whole country, and the authority which can act for the 
“whole country can alone adopt such a system. Action on it 
‘by separate States is not therefore permissible.” 


And once more the Court repeats its assertion, that as to all 
matters that admit of a general system of regulation non-action 
by Congress is a declaration that, as to such matters, commerce 
shall be free. 

In Webber v. Virginia, 103 U.§., 344, the Court is still more 
emphatic. Speaking of non-action by Congress in the regu- 


lation of inter-state commerce, it says: 


“Its non-action in such cases, with respect to any particular 
“commodity, or mode of transportation, is a declaration of its 
‘‘purpose that commerce in that commodity, or by that means of 


‘transportation, shall be free.”’ 


i he 0 . 


regulate inter-state commerce. 


In the first opinion rendered by the Supreme Court of [Illinois 
in this case, it was distinctly held that the statute in question was 
intended to operate on the transportation of freignts from points 
within to points witbout the State; and this without any attempt 
to apportion such contract of transportation or to confine the 
operation of the law to so much of the service as was performed 
within the State. The supposed necessity for such a law is also 
discussed (10! Ill., p. 485). But the Court, finding that State 
regulations of a local character bad been sustained by the Court, 
although they «affected inter-state commerce, proceeded to treat 
the statute now in question as such a local regulation, without 
regard to State limes or to service within the State. Afterwards, 
aus we have seen, the Lilinois Court changed its ground, and con- 
fined the operation of the statute to the portion of the service 
performed within the State. In the first opinion the entire con- 
tract Was not apportioned, but m the second opinion that opera- 
tion was performed. 

The authorities relied upon by the Supreme Court of Illinois 
are Peak vy. N. W. R. W. Co., 94 U.S. 164, and C. B. & YQ. R. R. 


Co. v. Towa, 94 U.S. 155. 


a. 


In the case last cited a Bill in Chancery was filed by the C. B. 
& @. R. R. Co. to enjoin the officers of the State of lowa from 
enforcing a certa:n law, passed by the Legislature of that State, 
regulating rates of transportation on railroads. It was alleged 
that such a law impaired the vested rights of the railroad com- 
pany and of its mortgage bond-holders. The purpose of the bill 
was to defeat the law altogether by the process of injunction. 
Among the reasons assigned in the bill for the relief prayed was 
the allegation that the statute complained of was an attempt to 


‘The real purpose of the proceed- 
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ing was to obtain a judicial decision that the law regulating rates 
was an invasion of chartered and vested rights, and that such a 
law must fall altogether. ‘The inter-state question was merely 


thrown in as a make-weight. 


If the law thus called in question was valid as to domestic com- 
merce, the bill must necessarily fail. If it were sought to be 
applied to inter-state commerce, and thus brought in conflict with 
the Iederal Constitution, the company would have a perfect 
remedy at law. Consequently no relief could be given in equity. 
This Court could not possibly decide that a statute having a per- 
fectly valid operation might be improperly construed by other 
Courts, and proceed to decide that question in advance. The 
Court did hold that the statute was valid as to domestic commerce. 
Being thus valid we cannot conceive how any Court could proceed 
by injunction to defeat its operation or to decide in advance how 
other Courts must afterwards construe its application. 

By examining this case itself it will be seen that this Court 
simply reaffirmed the doctrine asserted in Munn vy. Illinois, 94 
Ills. 114. 

In the latter case there was no question of transportation at 
all. It involved warehouse services only. It was indeed argued 
that the rates imposed for storing freight affected commerce. 
Storage rates may affect, for good or evil, a vast volume of com- 
merce, and so may the prices paid for grain, for insurance, etc., 
and many other conditions and regulations that form no part of 
commerce. 

The very distinction which we have been trying to discuss was 
distinctly presented in the Munn Case. The warehouse in ques- 
tion was located in [linois, and all its business conducted there. 


The grain stored therein might or might not be transported be- 
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yond the State. Storage was not part of transportat-on, nor did 
the warehouse company propose to engage in transportation. 
The use of the warehouse was no doubt valuable as incidental to 
transportation and in connection therewith, but was no part of it. 
The property stored therein was a part of the general mass of 
property within the State, and was not to be regarded as covered 
by the principle of inter-state commerce, the storage being no 


part of the transportation. 


In that case an excellent instance is given of the manner 
in which commerce among the States may be indirectlly affected 
by local regulations. Mere warehousing of freight, not being a 
part of the act of transportation, and the freight stored being 
part of the mass of pronerty subject to State regulations, inter- 
state commerce might be seriously affected by the laws of Illinois. 
But these laws were not for that reason void. Had the law 
sought to burden or regulate the act of carriage from one State to 
another a different question would have arisen. This Court itself 
points out the distinction by referring to the State Tax on Rail- 
road Receipts, 15 Wallace 293, in which it was held that revenues 
arising from inter-state commerce, when brought into the treasury 
of the company, and thus made a part of the mass of property 
subject to State control, might be lawfully taxed: although the 
ecommerce from which it was derived could not be so taxed. The 
money in the treasury in the one case and the grain in the ware- 


house in the other were subject to State control and regulation. 


Indeed the Court held that a warehouse within the State of 
[llinois, although used as an intrument of commerce, was no more 
a part of it than a dray used in transporting freight from one 


station to another. 
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As we understand the C. B. & Q. R. R. Co. Case it decided 
nothing but what was decided inthe Munn Case. It holds that a 
State law regulating railroad rates may be upheld so far as do- 
mestic commerce is concerned, even though inter-state commerce 
might be thereby indirectly affected. But we do not understand 
that it intended to hold that the Legislature of Illinois could 
directly lay its hand on inter-state commerce, and prescribe regu- 
lations by which it should be controlled. 

The case of Peik v. C. & N. W. Co. also relied upon by the 
Supreme Court of Illinois, is substantially the same as the case 


last cited. 


That case also arose under a bill in Chancery filed by the 
holders of certain first mortgage bonds of the C.& N. W. RB. W. 
Co. to restrain that company from obeying, and the railway com- 
missioners from enforcing, a statute of Wisconsin which limited 
tue rates charged for transporting freight and passengers on all 
railroads in that State. ‘The bili alleged that the law impaired 
the vested rights of the company and the bond-holders, and 
sought to interfere with inter-state commerce. The latter ob- 
jection, if valid, could be taken advantage of at law and would 
permit a good defense. The statute had a perfectly valid oper- 
ation. And surely, such being the case, this Court could not en- 
join the enforcement of the law because some other Court might, 
in the process of time, give it an improper construction and ap- 


plication. 


lu stating the question to be considered, the Chief Justice, in 
reading the opinion of the Court, said: 
“This suit presents the single question of the power of the 


“legislature of Wisconsin to provide by law for a maximum rate 
“of charges to be made by the Chicagoand Northwestern Railway 
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“Company for fare and freight upon the transportation of persons 
‘‘and property carried within the State, or taken up outside the 
“State, and brought within it, or taken up imside and carried 
“‘without.”’ 


o 7 * * 


‘The law is confined to State commerce, or to such inter-state 
“commerce as affects the people of Wisconsin. Until Congress 
‘acts with reference to inter-state commerce it is certainly 
‘‘within the power of Wisconsin to regulate its own fares, ete., 
“so far as they are of domestic concern. With the people of 
‘Wisconsin this company has domestic relations. Incidentally 
“they may reach beyond the State. But certainly, until Congress 
‘undertakes to legislate for those who are without the State, 
‘‘Wisconsin may provide for those within.” 


The above extracts contain all that is said in Peck v. C. & N. 
W. R. R. Co., applicable to this case and appear on pages 175 to 


178 of 94 U.S. 


The Supreme Court of Illinois seized on the above words and 


so applied them as to sustain the Illinois statute in its applica- 
tion to commerce between the States. Was such the intention of 
this Court? Having so often declared that transportation was 
commerce, and that commerce among the States was totally 
beyond State control, in every respect in which it was capable of 
being regulated under a uniform plan or system, did the Court 
intend to hold that Wisconsin could directly regulate that class of 
commerce without regard to its capability of being regulated by 


such uniform plan or system ? 


That the ease thus referred to settles the question that a State 
may contro] the rates charged for transporting freight within its 
own borders is certain. Put was it intended to hold that the 
State could also, by direct legislation, act upon commerce, 
conceded to be of an inter-state character, because Congress had 


taken no action with respect thereto, and without regard to the 
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inquiry whether such regulations might not be imposed and 
enforced by that body, which represents all the people of the 
States ? 

We respectfully submit that such was not the purpose of the 
Court, more particularly as such a question could not well be 
decided under such a bill in equity as we have referred to. 

This brings us to the question, are rates for the transportation of 
persons and freight between the States such matters as can or may be 
regulated by congress’ 

We not only think they are, but we believe that the only power 
in existence by which such matters can be fairly and effectively 
regulated in this country by proper and uniform rules, is the 
Congress of the United States. At this moment the leading 
statesmen of the Nation are engaged in devising such a 
system of regulation. If a State can adopt such a plan with 
respect to its own internal commerce, the National Legislature, 
possessing powers extending to all parts of thecountry, exercising 
control as extensive as the commerce to be dealt with, can cer- 
tainly do the same. ‘The problem in a State and in the Nation is 
exactly the same, so far as principle is concerned, and differs 
only in degree. Not only this, but as respects the very class of 
commerce now in question the powers of State government are 
totally inadequate, as they can not provide remedies available in 
all parts of the country between which transportation is carried 
on, nor can they compel connecting lines of railroad in various 
sections to observe such rules as justice requires. 

There is one case, and one only, as far as we know, in which it 
is held that such rules as those in question here must be regu- 
lated by State authority, because not capable of being controlled 


by any general and uniform system. 
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The Supreme Court of Mississippi in Railroad Commissioners 
v. Yazoo V. di M.V. R.R. Co., 21 Am. and Eng. R. R. Cases, p. 6. 


The whole reasoning of that Court is summed up in the follow- 


ing passage appearing on page 13 of the volume referred to: 


‘We think that regulating fares for the transportation of 
“persons and property does not fall within the class of matters 
“requiring or admitting of uniformity. Perhaps no subject 
‘‘admits of and demands greater diversity with varying localities, 
‘‘and circumstances justly affecting the value of service.” 


We confess we do not fully understand this reasoning. The 
Supreme Court of Mississippi seems to have reached the con- 
clusion that Congress could not prescribe any general plan or 
system of regulation, because of the various conditions existing in 
different parts of the country. It is assumed that the rules to 
be prescribed could not possibly be adapted to varying cireum- 
stances, and therefore could not be enforced at all. We freely 
admit that one iron-bound rule as to the rates or duties could 
not be justly enforced. upon all railroads. The rates properly 
allowed one class of railroads would be grossly unjust to another 
class. But does the constitution require this? It is not permit- 
ted to so classify railroads as to bring them all within such rules 
as would do justice to each class according to its condition ? 

It is a settled rule that the rates of freight charged by a rail- 


road company must be uniform. 


‘‘These charges, however, must be uniform ; that is the charges 
‘‘should be the same for all persons similarly situated, and for 
“all freights of a like kind and quality for a given service. They 
‘‘may divide passengers and freights into classes, with descriptive 
‘‘distinctions and charge different rates for different classes for a 
‘given service, but the charge should be uniform upon all per- 
e‘sons and freights within each class.” 


C. B. dQ. R. RK. Co. v. Parks, 18 Ulinois p. 464. 
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Under the provisions of Sec. 151 of the very statute of Lllinois 
6n which this action is founded, the R. R. commissioners of the 
State are required to prepare schedules of rates to be charged by 
each railroad in the State; and in execution of that power al! the 
railroads of the State are classified, according to their circum- 
stances, and the rates are controlled by that classification. 

Hurd’s Statutes of 1883, p. 886. 


We think it not only true, that the Congress of the United 
States is fully competent to deal with the whole subject of com- 
merce among the States, but that the Illinois statute provides a 
very strong reason why no authority other than Congress can 


deal with it properly. 


The subject of discrimination is one of the most important, 
and at the same time one of the difticult elements of the problem. 
There are many considerations which in practice and fairness 
should be considered in prescribing rules concerning this branch 
of the subject. Whether discrimination can or can not be justi- 
fied by circumstances is a matter of dispute in regard to which a 
great difference of opinion exists. A carrier may at one point on 
its line obtain very little business, and all freights from such 
points may run in one direction. At another point the supply 
of business may be very large, and the carrier may find return 
freights in large quantities. At one station freight may be fur- 
nished in train loads; at other stations it may be picked up by 
single car loads or less. The business at some stations may 


hardly justify the maintenance of agents. 


At many places where competition exists a railroad company is 
compelled to accept such rates as may be fixed by competition 


or go without business altogether. While rates at such places 


are low, they may .be sufficient to pay the expense of the train 
service, and maintenance of track, and furnish a small surplus 
with which to pay fixed charges. In such instances it is better 
for the company to accept the smallest obtainable profit on the 
cost of the service than to run its cars empty through such 
stations. Indeed it is for the interest of shippers at all points 
that such business shall be taken, for the railroad company must 
have a revenue, and it must increase its rates at other points, if 
not permitted to earn anything where competition exists. In this 
very instance the railroads running to Peoria are compelled to 
compete with water transportation all the way to New York, and 
that, too, as against the Erie Canal, built by public money, and 


on which no tolls are charged. 


We do not undertake to express any opinion as to the manner 
in which these questions should be decided, but we refer to them 
merely as showing, that so far as inter-state commerce 1s con- 
cerned, they should be determined by the adoption of some uni- 
form system. The reasons which should control this question 
are set forth in Kx-parte Koehler, 21 Am. and Eng. Railroad 


Cases, and the notes appearing on pages 61, 62 and 68. 


The Illinois statute adopts the theory that rates should be gov- 
erned absolutely by mileage. Not only this, but Sec. 126 provides 
that discrimination shall not be justified by the existence of com- 
petition at any point or station. The law adjudicates in advance 


on the validity of a defense. 


This is a matter that concerns the people of all the States hav- 
ing commercial interests with this State. . And the problem 
should be solved by that body which represents the opinions and 


desires of the people of all sections. It is absolutely necessary 
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that whatever rules may be adopted shall be enforceable against 
any company whose railroad forms a link in the chain of inter- 
state commerce, so that one carrier shall not be subjected to re- 
strictions from which others are free, and in order that each 
company may know what it may demand from connecting roads. 
And here we may remark that the case of the C. B. d Q. R. R. 
Co. v. Iowa, 94 U. 58. 155, can hardly be considered as establish- 
ing the doctrine that a. State may directly regulate inter-state 
commerce so far as it affects the citizens or residents of such 
State. ‘To so hold would be to establish one law for the people of 
Illinois and another for the citizens of other States. Under such 
a rule a citizen of New York could not invoke the statute, and in 
every case the question of citizenship, or residence at least, 
would become material. A resident of New York who caused 
freight to be shipped from L[llinois to his home State would have 


no remedy. 


It cannot be successfully contended that because the people of 
a State have a pecuniary interest in imposing a burden or a regu- 
lation on inter-state commerce, therefore such commerce be- 
came so far ‘‘domestic” as to give to the peuple of that state the 
power to so control it. Such commerce does not, for that reason, 
lose its inter-state character. In this case the question of discrim- 
ination concerns the people of New York just as much as those 
of Illinois. ‘Those who consume commodities have quite as great 
an interest in transportation as those who produce them, Sup- 
pose the shipment in question had been made on a New York 
railroad westward, and the New York company had contracted 
with the shipper for the entire transportation, partly over the 
- road of the plaintiff in error, would the New York Courts have 


enforced the Illinois law against the New York company, on the 


85 


ground that the latter must have participated in a prohibited dis- 


crimination in Illinois? Would the Illinois Courts have enforced 


the law in such a case either against the New York company or 


the plaintiff in error? 


It might be to the interests of the people of an interior State to 
impose taxes, burdens, or regulations on the passage of freight 
across her borders. It might be to the interest of seaboard States 
to tax, restrict on interfere with foreign commerce so as to obtain 
advantages for themselves. But they could not, by setting up an 
interest for themselve, convert that commerce that was properly 
foreign or inter-state, into domestic commerce in order to obtain 


control of it. 


In order to justify the regulation of inter-state commerce by 
State authority such regulation must be in regard to matters not 
only local, but such as are not of National concern. Not only 
this, but as we understand the law, the existence of a local in- 
terest, however great, does not confer upon the State the power to 
regulate that class of commerce in any instance in the subject 
matter is capable of being regulated by the action of a body 


representing ali the people of all the States. 


We respectfully submit that the mere fact that the people of 
a State have an interest in inter-state commerce, as between their 
one State and other States, does not justify them in treating such 


’ 


ecommerce as “domestic,” and controlling it as such. [f it be 


inter-state it cannot be domestic. 


That this Court never intended to abandon its long settled doe- 
trine that a State could not directly control or regulate inter-state 
commerce as to any matter admitting of regulation by a general 


and uniform system, is rendered clear by the case of Hall v. De 
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Cuir, 95 U. 8. p. 485, the opinion in which case was rendered by 
the same Justice who delivered the opinion in the C. B. & Q. case. 
The question presented was, how far the State of Louisiana could 
regulate inter-state commerce, in the absence of Congressional 
action. The Louisiana statute was held void as impairing the 
exclusive authority of Congress. The Court said: “But we 
“think it may safely be said that that State Legislature which sceks 
‘to impose a direct burden upon inter-state commerce, or to 
“interfere with its freedom does encroach upon the exclusive 


*‘nower of Congress.” 


The original doctrine thus re-asserted is reported in Gloucester 
Ferry Oo. v. Philadelphia, 114 U. 8. p. 196. 


So we assume that it 1s still the law. 


THE QUESTION ONE OF POWER. 

It may be insisted that in the cases wherein this Court denied 
the power of the State to control commerce, the regulations 
involved the imposition of taxes, obstructions and burdens, while 
in this case the regulations in question are beneficial and in aid 
of commerce. Whether the Illinois statute is or is not beneficial, 
so far as it operates on inter-state commerce, and while it can 
not be applied to all portions of the lines of transportation on 
which the freight is required to pass, may well be questioned. 
It may also be a disputed point whether, in ignormg the condi- 
tions which seem to justify discriminations under peculiar cir- 
cumstances, it is really in aid of or in restraint of commerce. It 
is sufficient to consider whether the power exists in the State to 
decide these questions. If the power does exist, then the merits 


of the case are not before this Court. If the power does not 
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exist, then the reasons for attempting to exercise it do not affect 
the question. It was once contended in England that the crown 
might, by the exercise of the dispensing power, suspend the 
operation of a bad law, but not a good law. That doctrine did 
not prevail, nor has it ever been held that where the question is 
one of power the merits or elements of its exercise is of the 


smallest consequence. It is sufficient for us to say that determ- 


ination of the question of regulations are referred to congress 


alone by the constitution. 


Recurring to the cases relied upon by the Supreme Court of 
Illinois, we admit without hesitation that they do fully settle the 
question that a State may regulate rates of freight as far as 
they relate to transportation between points wholly within its 
borders, however such regulations may indirectly affect inter- 
state commerce. But we deny that they were intended to over- 
throw the settled doctrine of the Court as established before that 


time and since re-asserted. 


The people of all sections of the country are profoundly inter- 
ested in freedom of commerce among the States, and in all rules 
and regulations by which that commerce is governed and con- 
trolled. With respect to commerce purely internal to any State, 
the people of other States may also be interested, and their well- 
being may be thereby very seriously affected. But that fact can 
not impair the right of the people of each State to control their 
their own domestic affairs in their own way. To that extent the 
people of each section of the country ure dependent on the good 
sense and the moderation of the people of all other sections. 
For it is undoubtedly true that each State may, in the exercise 
undoubted sovereignty, largely influence the well-being of all 


other States. 
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But with respect to commerce not strictly local, which consists 
of transportation from State to State; which concerns parties at 
each end of the line of transportation; and which may be the 
subject of an uniform system of regulation, the rule of law is 
wholly different. As to such matters, the States cau not act, for 
the simple reason that the law refers the enactment of regula- 
tions, or non-enactment of regulations, to another authority, 
Under our system of goverment such questions are referred to 
the national authority in accordance with the national judgment. 
It is not for the States to decide whether regulations directly 
affecting inter-state commerce are wise or unwise. The consti- 
tution has required that such matters be determined by a body 


representing a larger constituency and more extensive interest. 
RECENT DECISIONS. 


While this case was pending in the Supreme Court of Illinois 
a similar question was pending before the Supreme Court of Lowa. 
The so-called Granger Cases were urged upon the Court, as estab- 
lishing the proposition upheld by the Supreme Court of Illinvis. 
But the lowa Court, after full consideration, held the contrary, 
and denied the power of the legislature of that State to control 


the shipment in question. 


Carton vy. Illinois Central Railroad Company, 59 Towa 
i J 9 ’ 


pp. 148 to 153. 
We take the following extract from the opinion of the Court: 


“The cases of State v. Munn, 94 U.5.,114; C. B. d& Q.R. R. 
“Co. v. Iowa, 94 U. 8., 155; and Peick v. C. d N. W.R. R. Co., 
“94 U.S., 164; do not appear to us to sanction the validity of 
‘the act of the State Jegislature regulating the transportation of 
“freight and passengers between the States. They merely deter- 
‘mine the power of the States to fix reasonable warehouse 
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“charges and reasonable charges for transportation of freight 
‘within the boundaries of the States, respectively, and that when 
“such power is exercised, although it may incidentally affect com- 
‘‘merce between the States, yet the laws of the States are not 
‘regulators of inter-state ecommerce because of such incidental 
“results. That it was intended in those cases to approve legisla- 
“tion like that under consideration in this case it appears to us 
‘is conclusively shown by the reasonmg in the later eases of 
“Hall vy. De Cuir, 95 U.S., 485; and Railroad Co. v. Husen, 94 
“*“U.S., 465. , . 

That Court also considered and determined the question of 
the apportionment of an entire contract, as adjudged by the 
Illinois Court, and distinetly repudiated the right to make such a 
severance, for the purpose of subjecting a portion of the service 
to the operation of the local law. 

In November, 1884, the same question was before the Supreme 
Court of Kansas, and after a full examination of all the authori- 
ties cited above, the same conclusion was reached as by the 


Supreme Court of lowa. 


Hardy v. Atchison, Topeka and Santa Fe R. R. Co., Am. and 


Eng. Railroad Cases, volume 18, p. 452. 


The Cireuit Court of the United States for the Southern 
District of lowa decided the same question in the same way. 
Kaeiser v. Illinois Central Railroad Company, Am. and 


Kng. Railroad Cases, vol. 16, p. 40. 


See also Illinois Ceatral Railroad Company vy. Stone Am. and 
Eng. Railroad Cases, vol. 16, p. 416, and Ez-parte Koehler, 


receiver, 21 vol. Am. and Eng., Railroad Cases, p. 58. 


The most exhaustive discussion of the question here presented 
was given by the Circuit Court of the United States for the 
Middle District of Tennessee, in the case of the Louisville and 
Nashville Railroad Company vy. Railroad Commissioners of Ten- 


nessee et al., Am. and Eng. Railroad Cases, vol. 16, p. 1. 
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The Circuit Judge and District Judges sat together and exam- 
ined every case bearing on the question, so faras weknow. The 
case of the C. B. & Q. R. R. Co. and that of the C.& N. W. BR. R. 
Co. so often referred to in the argument are carefully discussed, 
and all the judges concurred in the conclusion reached. The 
Court did not and could not hold the Granger Cases were intended 
to overthrow the’general rule announced by this Court in a long 
line of decisions rendered before these cases, and afterwards 
re-affirmed. The Court in L. & N. R. R. Cases concurred with 
the Supreme Courts of the United States for the Eastern District 


of lowa. 


All the reasoning by which the Supreme Court of Illinois 
sought to justify the judgment rendered against the plaintiff in 
error was thoroughly examined, and all the cases relied upon 
were exhaustively reviewed. The utter inconsistency of such a 
judgment, with the settled doctrine of this Court as to the ex- 
elusive power of Congress to regulate every element of inter- 
state commerce admitting of regulation under an uniform plan or 
system, was clearly pcinted out. It was shown beyond reason- 
avle question that either the doctrine of this Court to which we 
refer, or that of the Supreme Court of Illinois, founded, as we 
believe, on a misapprehension of the so-called Granger Cases, 
must give way. It is for this Court to determine which rule 


shall prevail. 


It would be useless for us to attempt to elaborate the reasoning 
of the Court in the case to which we now refer, or to examine the 


authorities cited therein. 


We might refer to the other cases, but many of them are 
cited on page 39 of volume 16, of the Am. and Eng. Railroad 


Cases. 
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In conclusion we remark that the bulk of the commerce of the 
country passes into or over many States. If it be regarded as 
local to each State through which it passes and subject to regu- 
lation by each State the consequence can hardiy be foreseen. If 
the State in which such commerce originates in any instance is 
at liberty to prescribe regulations, the State into which freight is 
carried must be competent to do the same. This must be true 
whatever the law may be as to intermediate States. Every State 
will no doubt be anxious to do its best for the advantage of its 
own citizens. The regulations to which commerce may be thus 
subjected will probably be not only various but conflicting. The 
shipper at one end cannot avail himself of regulations existing at 
the other, and the duties imposed by one terminal State can not 
be performed in cases of long, through transportation, unless 
they are of the same character as the duties imposed by the 
other terminal State. Thus one State may permit moderate dis- 
crimination in the rates chargeable at competitive points, or 
with reference to the volume of business in eack direction ob- 
tainable at various stations. ‘hese consideratious enter into 
the equities of the railroad question. But if through trans- 
portation across many States, under entire contracts, is to be 
controlled by the local laws of each State traversed, or even 
by the conflicting laws of terminal States, the business 
of the country will suffer an embarrassment which the Consti- 
tution sought to avoid. 

In fact, confusion such as was never before known must pre- 
vail, and the remedy for existing abuses will be found worse 
than the disease. 

If statutory regulation is required it is a matter of profound 
national concern affecting all the people of all the States. It 
demands that remedies be furnished available in all parts of 
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' the country. Railroad companies in the West, if subjected to 
such regulations as to the inter-state business, are entitled to 
the means of requiring connecting roads to conform to such gen- 


eral rules. 


To us it seems clear that the reasons which we have given 
were those which prompted the framers of the Federal Consti- 
tution to vest in Congress alone the power of regulating that 
class of commerce which involves the exchange of products be- 


tween all parts of the Union. 


We kriow of no language which more perfectly states the law 
than that of this Court in Mobile Co. vy. Kimball, 102 United 
States, 691. 


“Commerce with foreign countries and’ among the States 
“strictly considered consists of intercourse and traffic, ineclu- 
“ding in those terms navigation and the transportation and 
‘transit of persons and property, as well as the purchase, sale 
‘and exchange of commodities. For the regujation of com- 
‘merce as thus defined, there can be only one systemof rules 
‘applicable to the whole country, and the authority which can 
“alone adopt such a system. Action upon it by separate States 
‘is not therefore permissible.” 


H. 5. GREENE, 


for Plaintiff in Error. 
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REPLY FOR THE PLAINTIFF IN ERROR BY W. C. 


The plaintiff in error is the owner of a railroad 
through the State of Illinois to Toledo, Ohio, and 


in the business of a common earrier. It had some 


GOUDY. 


running 
engaged 


arrange- 


ment, not disclosed in this record, with other owners of 


lines of transportation between Toledo and New York, by 


which it was able to make contracts for carrying freight to 


the latter city. Gilman is a station on the road, in Illinois, 


about one hundred miles nearer to New York than Peoria, 


another station in the same State. 


On the 29th of August, 1881, the Wabash Railway Com- 


* s) 


: ‘me's - 
pany, plaintiff in error, made a contract to carry a car-load 


of corn, weighing 26,000 pounds, from Peoria to New York 


for $39, and on the same day made another contract to carry 


a car-load of oil cake being of the same class of freight is 


corn, weighing 26,000 pounds, from Gilman to New York 


for $65. 


This act was held to be an unlawful discrimination by the 


supreme court of Illinois, prohibited by a statute of that 


State of May 2, 18735, and the judgment for a penalty of 


S1.000 was affirmed. 


The supreme court of the State having construed the act 


of the Legislature so as to cover the acts of making the con- 


tracts, such construction will be accepted by this court, and 


if the statute so construed conflicts with the Constitution of 


the United States,a Federal quéstion arises which gives 


jurisdiction to this court. 


Insurance v. Treasurer, 11 Wall., 214. 


Delmas v. Insurance Co., 14 Jd., 661. { 

‘ 

. ? 
If the transportation of freight from points in Illinois to 4! 
New York city, by a common carrier, in pursuance of an 


entire contract over its road and other connecting roads not 
owned by it, is commerce between the States, then a Federal { 
question is presented by this record for the decision of the 

court. If such acts constitute commerce between the States, fa 
and are of that nature which can be regulated by general | 
and uniform rules or laws, then the act of the Illinois Legis- Or 


lature conflicts with section 8, articie 1, of the Constitution, 


and the judgment should be reversed. 


Y, 


$ id 


DECISIONS OF THIS COURT RELIED UPON TO SUSTAIN THE 


JUDGMENT OF THE ILLINOIS COURT. 


An examination of the first opinion of the supreme court 
of Illinois in this case, reported in 104 Illinois, 476, cites 
the several Granger cases found in 94 U.S., 183-177, as 
conclusive of the questions involved. The second opinion 
(Pi inted Record, 30) apportionsan entirecontract for transpor- 
tation from a point in Illinois to a point in New York, and 
holds that the State act controls so much of the distance as 
lies in Illinois. 

The construction given to the Granger decisions demands 


an exumination of them, to be followed by views of this 


court upon these questions as expressed in other opinions. 

The first case is Munn v. Illinois, 94 U.5S., 133. In that 
the subject was a warehouse situated in Illinois, where grain 
was received from boats or cars for storage, and in turn was 
elivered on other boats or cars to be transported. Some of 


the grain was brought from other States and some of it was 


iy ’ . + - . ® ° . 
q taken to other States, while a part came from points in IIli- 
| t nois and was sent to other points in the same State. The 
ms | : 

1 Leo lature fixed a maximum rate ol charges for storage, 

ve Ly OP . 


and the validity of the act was challenged. The principal 
eontroversy was to the property rights of the owners of the 
i warehouse, but the act was also attacked on the ground that 
. it was a regulation of commerce between the States, which 
or Wiis claimed to be a power vested exclusively in Congress. 


The opinion of the Court, delivered by the Chief Justice, 


disposes of that point with the following language: 


“ We come now to consider the effect upon this statute of 
the power of Congress to regulate commerce. 

“It was very properly said in the case of the State Tax on 
Railway Gross Receipts, 15 Wall., 293, that it is not every 
thing that affects commerce that amounts to a regulation of 
it within the meaning of the Constitution. ‘The warehouses 
of these plaintiffs in error are situxted and their business 
‘arried on exclusively within the limits of the State of LIlli- 
nois. They are used as instruments by those engaged in 
State as well as those engaged in interstate commerce, but 
they are no more necessarily a part of commerce itself than 
the dray or the carts by which, but for them, grain would be 
transferred from one railroad station to another.  Inci- 
dentally they may become connected with interstate com- 
merce, but not necessarily so. Their regulation is a thing 
of domestic concern, and, certainly, until Congress acts In 
reference to their interstate relations, the State may exercise 
all the powers of government over them, even though in so 
doing it may indirectly operate on commerce outside its 
immediate jurisdiction. We do not say a case may not 
arise in which it will be found that a State, under the form 
of regulating its own affairs, has encroached upon the ex- 
clusive domain of Congress in respect to interstate com* 
merce, but we do say that, upon the facts as they are repr 


sented to us in this record, that has not been dene.” CSU 
Munn v. Illinois, 94 U.S., 135. ress 

‘tate, 

xh it 


The next case was C., B. & Q. R. R. Co. v. Iowa, 94 | 
163, which was commenced by a bill in equity to rest. 
the enforcement of a statute of Lowa fixing rates for freight 
against the Burlington and Missouri railroad, which was 
operated by the complainant, an Illinois corporation, as lessee. 
The validity of the entire statute was denied for reasons 


presented in the argument, and among them was the claim 


| 


5 
that it might interfere with commerce between the States, 
but there was no specific act alleged as constituting such 
commerce. The object of the suit was not to prevent an 
application of the rates to freight in transitu through the 
State or shipped from some point in the State to a point 
without. 


The Court uses the following language only as to the 


point in question: 


“The objection that the statute complained of is void be- 
‘ause it amounts toa regulation of commerce among the 
States has been sufficiently answered in the case of Munn 
vs. Illinois. This road, like the warehouse in that case, is 
situated within the limits of a single State. Its business is 
carried on there and its regulation is a matter of domestic 
concern. It is employed in State as well as interstate com- 
merce, and, until Congress acts, the State must be permitted 
Lo adopt such rules and regulations as may be necessary for 
the promotion of the general welfare of the people within 
its own jurisdiction, even though in so doing those without 

lay be indirectly affected.” 
C. B. and Q. R. R. Co. v. lowa, 94 U.S., 168. 


jf 

té “ye next case is Peik v. C. and N. W. R’y Co.,175. Two 
ta oY , . ; 2, : 

so “in equity were filed against the State officers to prevent 
' 


~ + \ forcement of the act limiting the rates on all railroads 
‘i State to which the company was made a defendaut 
“estrain it from obeying the law. ‘The complainants were 
bondholders and stockholders. It was claimed that the act 
impaired the obligation of contracts, that private property 
was taken without making compensation therefor, and that 
the owner was deprived of his property without due process 


of law. These were the main propositions. But it was also 
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asserted that the act was a regulation of commerce between 
the States. The charter of the company was subject to a 
reserved right in the State to alter or repeal it. 

The act contained a provision that it should not apply to 
freight carried across or through the State—should not be 
affected by it, and, by implication, did embrace freight taken 
from one point in Wisconsin to some point in [llinois, or 
from a point in Illinois to a point in Wisconsin, as well as 
freight transported entirely within the boundaries of Wis- 
consin. But the question in regard to articles carried out of 
the State or into it from another was not presented as a sep- 
arate one. The contest was as to the validity of the act as 
a whole. The court, in the opinion, uses the following lan- 
guage as to interstate commerce: : 

“As to the effect of the statute as a regulation of inter- 
state commerce, the law is confined to State commerce, or to 
such interstate commerce as directly affects the people of 
Wisconsin. Until Congress acts in reference to the relations 
of this company to interstate commerce, it is certainly within 
the power of Wisconsin to regulate its fares, etc., so far a 
they are of domestic concern. With the people of Wisco - 
sin this company has domestic relations; incidentally these 
may reach beyond the State; but certainly, until Congyess 
undertakes to legislate for those who are without the Sate, 
Wisconsin may provide for those within, even though it 
may indirectly affect those without.” 

Peik v.C. and N. W. Railway Co., 94 U.S., 177. 


From these decisions certain conclusions were drawn and 
have been asserted in different courts. 
It has been claimed— 


1. That transportation by railroads is not commerce. 


> i, a iis te alt tlhe Ny = ° 4. . 


Same oe 
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7 
2. That fixing the rates for transportation Is not a regu- 


lation of commerce. 


3. That transportation from a point in one State to a point 
in another is not commerce between the States, and 
that if transportation can be called commerce be- 
tween the States in any case it is only that which 1s 


carried through or entirely across one State. 


|. That, in the absence of legislation by Congress as to 
rates, each State may enact rules and laws fixing the 


rates to be charged by a railroad company. 


5. That the regulation of transportation by railroad com- 
panies created in a particular State, by fixing rates, 
is merely the exercise of police power over its own 


corporat ions. 


In the case now before the Court the supreme court of Ilh- 
nois adopted some of these propositions, sustained the act of 
the Legislature, and affirmed the judgment. 

It was held that the act was an exercise of power over the 

; ailroad corporations of the State,—they having domestic re- 
te tions with the people of the State——was not a regulation 
“Oo commerce within the meaning of the Federal Constitu- 
Hen, and that commerce between the States was only inci- 

atally affected. Reference was made to the three cases 
eported in 94 U.S. for authority. (104 Ills., 483.) It was 
said, when the cause came before that court again, that the 
rates fixed by the State must govern as to freight for the dis- 
tance carried within the State, although there was an entire 
contract for a definite sum by the contract from a point in 
Illinois to New York. (Printed Record, 30.) This, in effect, 
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was a decision that each State could control its own corpora- 
tions as to rates for freight shipped in the State to another 
State; and, further, that it would be presumed that the rate 
per mile for the whole distance, over different lines of road 
owned by different corporations, was the same, and that 
corn and oil cake belonged to the same classes of freight in 
Indiana, Ohio, Pennsylvania, and New York as was fixed by 
the Legislature of Illinois for that State. On this theory 
the penalty was enforced. 

It must be admitted that the conclusions drawn from the 
decisions in 94 U.S., without reference to other opinions of 
this court, are not wholly without justification. The case 
which goes farthest to support the decision of the court below 
is the Petk case. ‘There it seems to be held or assumed that 
freight taken from a point in Wisconsin to a point in another 
State, or brought from a point in another State to a point 
in Wisconsin, may be regulated by the law of that State. 
lt is not quite clear whether the decision rests upon the 
proposition that carrying between such points is not inter- 
state commerce, or is of that local nature which may b 
controlled by State authorities in the absence of legislatio 
on the subject by Congress. Both are claimed, and, perha 


with equally good reasons. 


I. 


DECISIONS OF THIS COURT AND OF OTHER COURTS IN CONFLICT 


WITH THE ILLINOIS DECISION, 


Since the Granger cases were decided in 1876, these ques- 
tions and similar ones involving the same principles have 
been argued and decided. With the single exception of the 
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supreme court of Illinois, in the case now before the court, 
no court has sustained the fixing of rates on passengers or 
property transported from one State to another. Indeed, it 
may be asserted that the negative of every proposition on 
which such a statute can be sustained has been decided by 
thiscourt. The attempted regulation of transportation from 
one State to another by the law of one State has been held 
invalid by the supreme courts of lowa and Kansas, and by 
the circuit courts in the fifth, sixth, and eighth circuits. 

I will trespass on the court so far as to quote from some 


of these cases: 


County of Mobile v. Kimball, 102 U.S., 697-702: 
* * * * * * * 


“And, as commerce embraces navigation, the improve- 

cm ment of harbors and bays along our coast, and of navigable 
rivers within the States connecting with them, falls within 

| the power. The subjects, indeed, upon which Congress can 

| act under this power are of infinite variety, requiring for 

their successful management different plans or modes of 

treatment. Some of them are national in their character, 

| .and admit and require uniformity of regulation, affecting 

,, alike all the States; others are local, or are mere aids to 

ft ¢,, ommerce, and can only be properly regulated by provisions 

9 dapted to their special circumstances and localities. Of 

« ne former class may be mentioned all that portion of com- 

| ‘nerce with foreign countries or between the States which 

“consists in the transportation, purchase, sale, and exchange 

of commodities. Here there can of necessity be only one 

* system or plan of regulation, and that Congress alone can 

prescribe ; its non-action in such cases with respect to any 

particular commodity or mode of transportation is a declara- 
tion of its purpose that the commerce in that commodity or 

by that means of transportation shall be free. There would 
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otherwise be no security against conflicting regulations of 


different States. ‘each discriminating in favor of its own 
products and citizens and against the products and citizens 
of other States; and it is a matter of public history that 
the object of vesting in Congress the power to regulate com- 
merce with foreign nations and among the States was to 
insure uniformity of regulation against conflicting and dis- 
criminating State legislation. 


- * + * * ; ~ 


“Perhaps some of the divergence of views upon this ques- 


tion among former judges may have arisen from not always 
bearing in mind the distinction between commerce, as 
strictly defined, and its local aids or instruments or meas- 
ures taken for its improvement. Commerce with foreign 
countries and among the States, strictly considered, consists 
in intercourse and traffic, including in these terms naviga- 
tion and the transportation and transit of persons and prop- 
erty, as well as the purchase, sale, and exchange of commod- 
ities. For the regulation of commerce as thus defined there 
can be only one system of rules, applicable alike to the whole 
country, and the authority which can act for the whole 
country can alone adopt such a system. Action upon it by 
separate States is not, therefore, permissible. Language 
affirming the exclusiveness of the grant of power over com 
merce as thus defined may not be inaccurate, when it woul 
be so if applied to legislation upon subjects which are mere! 
auxiliary to commerce.” 


The Daniel Ball, 10 Wall., 565: 
x x * * ¥ * 
“In this case it is admitted that the steamer was en- 
gaged in shipping and transporting down Grand river goods 
destined and marked for other States than Michigan, and in 
receiving and transporting up the river goods brought 
within the State from without its limits; but, inasmuch as 


TateMet mae 


~ 
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her agency in the transportation was entirely within the 
limits of the State, and she did not run in connection with 
or in continuation of any line of vessels or railway leading 
to other States, it is contended that she was engaged entirely 
in domestic commerce. But this conclusion does not follow. 
So far as she was employed in transporting goods destined 
for other States, or goods brought from without the limits of 
Michigan and destined to places within that State, she was 
engaged in commerce between the States, and, however 
limited that commerce may have been, she was, so far as it 
went, subject to the legislation of Congress. She was em- 
ployed as an instrument of that commerce, for whenever a 
commodity has begun to move as an article of trade from 
one State to another commerce in that commodity between 
the States has commenced. The fact that several different 
and independent agencies are employed in transporting the 
commodity, some acting entirely in one State and some 
acting through two or more States, does in no respect affect 
the character of the transaction. ‘To.the extent in which 
each agency acts in that transportation it 1s subject to the 
regulation of Congress.” 
* + * ' ' * 


Case of the State Freight Tax, 15 Wall., 274: 
‘] * * * * * * *K 


( 


ae fr. 


“Considering it, then, as manifest that the tax demanded 
‘ the act is imposed not upon the company, but upon the 


“() 
H2. . inaui 
sight carried and because carried, we proceed to inquire 


aether, so far as it affects commodities transported through 
the State, or from points without the State to points within 
it, or from points within the State to points without it, the 
act is a regulation of interstate commerce. Beyond all 
question, the transportation of freight or of the subjects of 
commerce for the purpose of exchange or sale is a constituent 
of commerce itself. This has never been doubted, and 
probably the transportation of articles of trade from one 


: 
: 
| 
: 
| 
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: 
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State to another was the prominent idea in the minds of the 
framers of the Constitution when to Congress was committed 
the power to regulate commerce among the several States. 
A power to prevent embarrassing restrictions by any State 
was the thing desired. The power was given by the same 
words and in the same clause by which was conferred power 
to regulate commerce with foreign nations. It would be 
absurd to suppose that the transmission of the subjects of 
trade from the State to the buyer or from the place of pro- 
duction to the market was not contemplated, for without 
that there could be no consummated trade either with for- 
eign nations or among the States. In his work on the Con- 
stitution, § 1057, Judge Story asserts that the sense in which 
the word commerce is used in that instrument includes not 
only traffic, but intercourse and navigation. And in the 
Passenger Cases, 7 Howard, 416, it was said: ‘Commerce 
consists in selling the superfluity, in purchasing articles of 
necessity, as well productions as manufactures, in buying 
from one nation and selling to another, or in transporting 
the merchandise from the seller to the buyer to gain the 
freight.’ Nor does it make any difference whether this in- 
terchange of commodities is by land or by water. In either '© 
vase the bringing of the goods from the seller to the buyerole 
is commerce. Among the States it must have been princi by 
pally by land when the Constitution was adopted.” ABS 
com 
Pensacola Tel. Co. vy. Western Union Tel. Co.. 96 U. S., Sand woul 
“Congress has power ‘to regulate commerce with foreigmere! 
nations and among the several States’ (Const., art. 1, sect. 
par. 3), and ‘to establish post offices and post roads’ (/d., par 
7). The Constitution of the United States and the laws 
made in pursuance thereof are the supreme law of the 
land. (Art. 6, par. 2.) A law of Congress made in pursu- 
ance of the Constitution suspends or overrides all State 
statutes with which it is in conflict. 


* *x * * * * 
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“The powers thus granted are not confined to the instru- 
mentalities of commerce, or the postal service known or in 
use when the Constitution was adopted, but they keep pace 
with the progress of the country and adapt themselves to 
the new developments of time and cireumstances. They ex- 
tend from the horse with its rider to the stage-coach, from 
the sailing vessel to the steamboat, from the coach and the 
steamboat to the railroad, and from the railroad to the tele- 
graph, as these new agencies are successively brought into 
use to meet the demands of increasing population and 
wealth. They were intended for the government of the 
business to which they relate, at all times and under all 
circumstances. As they were intrusted to the General Gov- 
ernment for the good of the nation, it is not only the right, 
but the duty, of Congress to see to it that intercourse among 
the States and the transmission of intelligence are not ob- 
structed or unnecessarily encumbered by State legislation.” 


* . x * Ke * 


Welton v. State of Missouri, 91 U. S.. 280 and 289: 


‘ 
—_ 


; - ‘* 5 7K . . + 
\ 
} 


s. Commerce is a term of the largest import. It compre- 

a bends intercourse for the purpose of trade in any and all 

-eits forms, including the transportation, purchase, sale, and 

icxchange of commodities between the citizens of our country 
fand the citizens or subjects of other countries, and between 
( 1e citizens of different States. The power to regulate it 
mbraces all the instruments by which such commerce may 


_— = 


be conducted. So far as some of these instruments are con- 
“ cerned, and some subjects which are local in their operation, 
! it has been held that the State may provide regulations until 
Congress acts with reference to them: but where the subject 
to which the power applies is national in its character, or of 
such a nature as to admit of uniformity of regulation, the 
power is exclusive of all State authority. 
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“Tt will not be denied that that portion of commerce with 
foreign countries and between the States which consists in 


the transportation and exchange of commodities is of 
national importance and admits and requires uniformity of 
regulation. The very object of investing this power in the 


General Government was to insure this uniformity against 
discriminating State legislation. The depressed condition 
of commerce, and the obstacles to its growth previous to the 
adoption of the Constitution, from the want of some single 
controlling authority, has been frequently referred to by this 
court In commenting upon the power in question. 


* * ” * > 


“The fact that Congress has not seen fit to prescribe any 
specific rules to govern interstate commerce does not affect 
the question. Its inaction on this subject, when considered 
with reference to its legislation with respect to foreign com- 
merce, is equivalent to a declaration that interstate commerce 
shall be free and untrammeled.” 


Gloucester Ferry Co. v. Pennsylvania, 114 U.S., 204: 


“Tt needs no argument to show that commerce with foreign 
nations and between the States, which consists in the trans- 


‘ 
ym 


uage 


com 


portation of persons and property between them, is a subjec 
of national character, and requires uniformity of regulatio1 
Congress alone, therefore, can deal with such transportation 
its non-action is.a declaration that it shall remain free fro: 
burdens imposed by State legislation.” 


Brown v. Houston, 114 U.38., 630: 


“The power to regulate commerce among the several 
States is granted to Congress in terms as absolute as is the 
power to regulate commerce with foreign nations. If not in 
all respects an exclusive power—if, in the absence of con- 
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gressional action, the States may continue to regulate matters 
of local interest only incidentally affecting foreign and inter- 
state commerce, such as pilots, wharves, harbors, roads, 
bridges, tolls, freights, &e., still, according to the rule laid 
down in Cooley v. Board of Wardens of Philadelphia, 12 
How., 299, 319, the power of Congress is exclusive wherever 
the matter is national in its character or admits of one uniform 
system or plan of regulation. * * * All laws and regula- 
tions are restrictive of natural freedom to some extent, and 
where no regulation is imposed by the Government, which 
has exclusive power to regulate, it is an indication of its will 
that the matter shall be left free. So long as Congress does 
not pass any law to regulate commerce among the States it 
thereby indicates its will that that commerce shall be free 
and untrammeled, and any regulation of the subject by the 
States is repugnant to such freedom.” 


Walling v. Michigan, 116 U.S8., 455: 


“ We have so often held that the power of Congress to reg- 
ulate commerce with foreign nations, among the several 
States, and with the Indian tribes is exclusive in all matters 
which require or will only admit of general and uniform 
rules, especially as regards any impediment or restriction 
apon such commerce, that we deem it necessary merely to 
tefer to our previous decisions on the subject, the most im- 
Sortant of which are collected in Brown v. Houston, 114 U.S., 
22, 631, and need not be cited here.” 

‘ 
Railroad Co. v. Husen, 95 U.S., 469 to 478: 


+ + x * * * * 


“Tt seems hardly necessary to argue at length that unless 
the statute can be justified as a legitimate exercise of the 
police power of the State it is a usurpation of the power 
vested exclusively in Congress. It is a plain regulation of 
interstate commerce, a regulation extending to prohibition. 
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Whatever may be the power of a State over commerce that 
is completely internal, it can no more prohibit or regulate 
that which is interstate than it can that which is with 
foreign nations. Power over one is given by the Constitu- 
tion of the United States to Congress in the same words in 
which it is given over the other, and in both cases it is 
necessarily exclusive. That the transportation of property 
from one State to another is a branch of interstate commerce 
is undeniable, and no attempt has been made in this case 
to deny it. 

“The Missouri statute is a plain interference with such 
transportation, an attempted exercise over it of the highest 
possible power—that of destruction. It meets at the borders 
of the State a large and common subject of commerce, and 
prohibits its crossing the State line during two-thirds of each 
year, with a proviso, however, that such cattle may come 
across the line loaded upon a railroad car or steamboat, and 
pass through the State without being unloaded. But even 
the right of steamboat owners and railroad companies to 
transport such property through the State is loaded by the 
law with onerous liabilities, because of their agency in the 
transportation The object and effect of the statute are, 
therefore, to obstruct interstate commerce, and to discrimi- 
nate between the property of citizens of one State and tha 
of citizens of other States. This court has heretofore sai 
that interstate transportation of passengers is beyond tl 
reach of a State Legislature. And if, as we have hel 
State taxation of persons passing from one State to anothe 
or a State tax upon interstate transportation of passen 
gers is prohibited by the Constitution because a burden 
upon it, a fortiori, if possible, is a State tax upon the car- 
riage of merchandise from State to State. Transportation 
is essential to commerce, or rather it is commerce itself, and 
every obstacle to it or burden laid upon it by legislative au- 
thority is regulation. (Case of the State Freight Tax, 15 Wall., 
232; Ward v. Maryland, 12 Id., 418; Welton v. The State of 
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Missouri, 91 U.S., 275; Henderson et al. v. Mayor of the City 
of New York et al., 92 Id., 259; Chy Lung v. Freeman et al., 
Id., 275.) The two latter of these cases refer to obstructions 
against the admission of persons into a State, but the prin- 
ciples asserted are equally applicable to all subjects of com- 
merce.” 


+ * . * . *K . 


“But whatever may be the nature and reach of the police 
power of a State it cannot be exercised over a subject con- 
fided exclusively to Congress by the Federal Constitution. 
It cannot invade the domain of the National Government. 
It was said in Henderson et al. v. Mayor of the City of New 
‘be clear, from the nature of our com- 
plex form of government, that whenever the statute of a 
State invades the comain of legislation which belongs: ex- 
clusively to the Congress of the United States it is void, no 
matter under what class of powers it may fall or how closely 
allied it may be to powers conceded to belong to the States.’ 
Substantially the same thing was said by Chief Justice Mar- 
shall in Gibbons v. Ogden, 9 Wheat., 1. Neither the un- 
limited powers of a State to tax nor any of its large police 
powers can be exercised to such an extent as to work a prac- 
tical assumption of the powers properly conferred upon Con- 
gress by the Constitution. Many acts of a State may, indeed, 
affect commerce without amounting to a regulation of it in 
the constitutional sense of the term. And it is sometimes 
difficult to define the distinction between that which merely 
affects or influences and that which regulates or furnishes a 
rule for conduct. There is no such difficulty in the present 
case. While we unhesitatingly admit that a State may pass 
sanitary laws and laws for the protection of life, liberty, 


York et al., supra, to 


health, or property within its borders; while it may prevent 
persons and animals suffering under contagious or infectious 
diseases, or convicts, &ec., from entering the State; while, for 
the purpose of self-protection, it may establish quarantine 


*) 
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and reasonable inspection laws, it may not interfere with 
transportation into or through the State beyond what is ab- 
solutely necessary for its self-protection. It may not, under 
the cover of exerting its police powers, substantially prohibit 
or burden either foreign or interstate commerce. Upon this 
subject the cases in 92 U.S. to which we have referred are 
very instructive. 

“In Henderson v. The Mayor, &c., the statute of New York 
was defended as a police regulation to protect the State 
against the influx of foreign paupers; but it was held to be 
unconstitutional because its practical result was to impose a 
burden upon all passengers from foreign countries. And 
it was laid down that ‘in whatever language a statute may 
be framed, its purpose must be determined by its natural 
and reasonable effect.’ The reach of the statute was far 
beyond its professed object, and far into the realm which is 
within the exclusive jurisdiction of Congress. So in the 
case of Chy Lung v. Freeman, where the pretense was the 
exclusion of lewd women; but as the statute was more far- 
reaching, and affected other immigrants, not of any class 
which the State could lawfully exclude, we held it uncon- 
stitutional. Neither of these cases denied the right of a 
State to protect herself against paupers, convicted criminals, 
or lewd women, by necessary and proper laws, in the ab- 
sence of legislation by Congress, but it was ruled that the 
right could only arise from vital necessity, and that it could 
not be carried beyond the scope of that necessity. These 
‘ases, it is true, speak only of laws affecting the entrance 
of persons into a State ; but the constitutional doctrines they 
maintain are equally applicable to interstate transportation 
of property. They deny validity to any State legislation 
professing to be an exercise of police power for protection 
against evils from abroad, which is beyond the necessity for 
its exercise wherever it interferes with the rights and powers 
of the Federal Government. 

“Tried by this rule, the statute of Missouri is a plain in- 
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trusion upon the exclusive domain of Congress. It is not a 
quarantine law. It is not an inspection law. It says to all 
natural persons and to all transportation companies, ‘ You 
shall not bring into the State any Texas cattle or any Mexi- 
can cattle or Indian eattle between March 1 and December 
| in any vear, no matter whether they are free from disease 
or not, no matter whether they may do an injury to the in- 
habitants of the State or not; and if you do bring them in, 
even for the purpose of carrying them through the State 
without unloading them, you shall be subject to extraordi- 
nary liabilities.’ Such a statute, we do not doubt, it is be- 
youd the power of a State to enact. To hold otherwise 
would be to ignore one of the leading objects which the 
Constitution of the United States was designed to secure.” 


‘ * * * * * * 


That the power to regulate commerce cannot be asserted 


under the guise of the police power, reference is also made 
tu— 
Walling v. Michigan, 116 U.S., 460. 


New Orleans Gas Co. v. Louisiana Light Co.. 115 U.S... 
Hb, 


Carton & Co. v. Illinois Central R. R. Co.,59 Iowa, 150: 


* 7 *x * < * _ 


/ “It is claimed by the defendant that whatever construc- 
tion may be put on the law of this State, it can have no ap- 
plication to shipments of freight from this State to other 
States, because State legislation of that character is void as 
being contrary to article 1, section 8, of the Constitution of 
the United States, which confers upon Congress the power 


to regulate commerce with foreign nations and among the 
! several States.’ Now, if this position be correct, it is need- 


less to enter into a discussion of all the questions, so elabo- 
rately and ably discussed by counsel in this case. If the 
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law of Iowa, conceding that it contemplates the control or 
regulation of shipment of freight to other States, is in that 
particular void, as being an infraction of the Federal Con- 
stitution, it cannot be enforced, and the defendant was not 
bound to obey it, and could fix its own freight tariff, and 
the plaintiffs cannot recover for a violation of the statute, 
whatever other rights they may have. 

“Tt is not claimed that the fixing of rates of freight shipped 
from one State into another is not a regulation of commerce. 
‘Any regulation of the transportation of freight upon the 
high seas, the lakes, the rivers, or upon the railroads or other 
artificial channels of communication is a regulation of com- 
merce itself.’ (The City of Council Bluffs v. The K.C., St. J. 
& C. B. R. Co., 45 Lowa, 338.) This has been repeatedly held 
by the Supreme Court of the United States. (Reading Rail- 
road Co. v. Pennsylvania, 15 Wallace, 252; Passenger Laws, 
7 Howard, 283; State of Pennsylvania v. Wheeling Bridge 
Co., 18 Howard, 421; Gibbons v. Ogden, 9 Wheat., 1.) 

“There is a line of cases determined by the Supreme Court 
of the United States which hold that it is competent for the 
States, in the absence of legislation by Congress, to legislate 
respecting interstate commerce; but those cases have been 
such as relate to bridges or datas across streams wholly 
within a State, police laws, laws relating to pilots of vessels, 
health laws, and the like. (See Cooley v. Board of Wardens, 
12 Howard, 299; Gilman v. Philadelphia, 3 Wallace, 713.) 

“ But that court has always held that the power to enact 
laws upon subjects in their nature national, and not merely 


local, is exclusively with Congress. In Cooley v. Board of 


Wardens, supra, it is said: ‘ Whatever subjects of this power 
are in their nature national or admit of one uniform system 
or plan of regulation may justly be said to be of such a 
nature as to require exclusive legislation by Congress.’ 
“That the act of this State, assumiug that its object and 
purpose was to control and regulate the shipments of freight 
to other States, is of the character last defined appears to us 
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to be very clear, and we are not without authority upon this 
question, and from a source which, so far as questions in- 
volving the construction of the Federal Constitution are in- 
volved, are binding upon this court and all other courts in 
the Union. 
* * * * . * * 

“The cases of State v. Munn, 94 U.S., 118; C., B. & Q. R. 
R. Co. v. Lowa, Id., 155, and Peik v. C. & N. W. R. R. Co., Id., 
164, do not appear te us to sanction the validity of acts of 
tie State Legislature, regulating the transportation of freight 
and passengers between the States. They merely determine 
the power of the States to fix reasonable warehouse charges 
and reasonable charges for transportation of freight within 
the boundaries of the States respectively, and that when such 
power is exercised, although it may incidentally affect com- 
merce between the States, yet the laws of the States are not 
regulation of interstate commerce because of such incidental 
results. That it was not intended in those cases to uphold 
legislation like that under consideration in this case, it ap- 
pears to us, is conclusively shown by the reasoning in the 
later cases of Hall v. De Cuir, 95 U.S., 485; and R. R. Co. »v. 
Hannen, J/d., 465.” 


_ 7. * * * ~ + 


Hardy v. A., T., 8S. F. RUd Co., 32 Kansas, 710: 
* * * * . * * 

“The Federal courts have established that the transpor- 
tation of merchandise from place to place by railroad is . 
commerce ; that the transportation of merchandise from a 
place in one State to a place in another is commerce among 
the States, or interstate commerce; that to fix or limit the 
charges for such transportation is to regulate commerce; 
that a statute fixing or limiting such charges for transpor- 
tation from places in one State to places in another isa 
regulation of commerce among the States ; that by the terms 
of the Constitution of the United States Congress has the 
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power to regulate such commerce. (Keiser v. Ill. Cent. R'I’d 
1 : Co., 16 Am. and Eng. Railroad Cases, 40; Louisville & N. 
| R’l’d Co. v. Railroad Comm’rs of Tenn., 16 Am. and Eng. 
Railroad Cases, 1; Carton v. Ills. Central R. R. Co., 59 Iowa, 
148; 6 Amer. & Eng. Railroad Cases, 305, and the authori- 

ties there cited.) 
“The debatable question is whether this power is concur- : 
rent with that of the States? Is the power of Congress ex- 
clusive? May a State act until its legislation is superseded 


) or interfered with by Congress? May Kansas, in the ab- 
| sence of action by Congress, control or regulate, within its 
limits, the charges for the transportation of goods shipped 
from another State, under a contract made in that State, 
2 to a place in this State? We suppose it will be con- ) 
ceded that Kansas can pass no law which seeks to fix or 

) 
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limit the charges for the carriage of goods over the lines of 
its railroads which pass over its territory, but neither orig- 


inate nor terminate within it, as, for instance, goods pass- 

ing from Missouri to Colorado, Texas, or New Mexico. We “ 
suppose it will be conceded, also, that it is beyond the power ‘ 
of Kansas to fix the whole charge for the carriage of goods 
from a point in the State toa pointin another. This would 
be an attempt to give our iaws an extra-territorial force. If, 


however, the power of Congress to regulate commerce among 
the States—interstate commerce—which consists, among 
other things, in the carriage of persons and the transporta- 
tion of goods from one State to another, is exclusive, then 
$57 could not fix or limit the charges in controversy. This 
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question is one upon which the decisions of the Supreme 
Court of the United States are final. 


oe Pad * * * 
, c? : —_ 
“From these authorities and the cases therein cited, we ! 
| think it is conclusively settled that the portion of either in- | 


terstate or foreign commerce which consists in transit or 
traffic, including transportation in all forms, by land or by 


_ - —_— oo © ae ame « 


> 1 
20 


water, and the purchase, sale, or exchange of goods, is na- 
tional and susceptible of a uniform plan of regulation, and 
is, therefore, under the exclusive control of Congress. Even 
if Congress has not seen fit to prescribe any specific rules to 
govern interstate commerce, that does not affect the question. 
‘Its inaction on this subject, when considered with reference 
to its legislation with respect to foreign commerce, is equiva- 
lent to a declaration that interstate commerce shall be free 
and untrammeled.’ (The State v. Saunders, 19 Kas., 127; 
Welton v. State of Missouri, supra.) 

“Our opinion is, therefore, that § 57, which was repealed 
by the Legislature in 1883, if intended to apply to interstate 
commerce, was in violation to the Constitution of the United 
States, and, therefore, void. 

“The conclusion we have reached could not be disputed 
were it not for the case of Peik v. Chicago and Northwestern 
R’l’y Co., 94 U. S., 164, and the language of the court in 
Munn v. State of Illinois, 94 U.S., 188, and Railroad Co. v. 
Iowa, Jd., 155. We confess it is difficult to reconcile these 
three cases with the principles which have been settled by 
the prior and subsequent course of decision of the United 
States Supreme Court if they decide that until Congress acts 
in reference to interstate commerce the Legislature of a State 
may regulate the transportation of freight and passengers 
among the States. These cases were decided in 1876, and 
the opinion in the Peik case was delivered by Chief Justice 
Waite; yet in the case of Hall v. De Cuir, supra, decided the 
next year, 1877, the Chief Justice quotes approvingly what 
was said by Mr. Justice Field, speaking for the Court, in 
Welton v. State of Missouri, 91 U. S., 282, that ‘inaction (by 
Congress) is equivalent to a declaration that interstate com- 
merce shall remain free dnd untrammeled.’ 

“ Referring to those decisions, the supreme court of Iowa, 
in Carton v. Railroad Co., supra, uses the following language: 

“The cases of Munn v. State of [llinois, 94 U.S., 115; 
Railroad Co. v. Iowa, Id., 155; and Peik v. C. & N. W. RVd 
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Co., Id., 164, do not appear to us to sanction the validity of 


acts of the State Legislature regulating the transportation 
of freight and passengers between the States. ‘Thev merely 
determine the power of the statutes to fix reasonable ware- 


house charges and reasonable charges for transportation of 


freight within the boundaries of the States, respectively, and 
that when such power is exercised, although it may inci- 
dentally affect commerce between the States, yet the laws of the 


States are not regulations of interstate commerce because of 


such incidental results. That it was not intended in those 
cases to approve legislation like that under consideration in 
this case, it appears to us, is conclusively shown by the rea- 
soning in the later cases of Hall v. De Cuir, 95 U.5., 485, 
and Railroad Co. v. Husen, Jd., 465. 

“In the case of L. & N. Rd Co. v. R’'1’d Comm’rs of Tenn., 
supra, Hammond, J.,in conmmenting on the Peik case, says: 

“In the Wisconsin case, the next in the series of the 
Granger cases, the court mainly deals again with what were 
evidently considered by all more important questions. Cir- 
cuit Judge Drummond tells us the question was scarcely 
argued at all in the court below, and evidently it was only 
incidentally considered.in the Supreme Court. (6 Biss, 177.) 
The Wisconsin act, unlike ours, contained an exception 
which excluded from its operation all rates of charges for 
carrying freight which comes from beyond the boundaries 
of the State and to be carried across or through the State. 
Possibly, notwithstanding its terms, the act may have been 
construed, within the purview of this exception, not only to 
persons and property coniing from other States into Wiscon- 
sin, or going from that into other States, which was not 
thought, however, to be its construction in the court below, 
though the question whether it could so apply under the 
State Freight Tax Cases, 15 Wall., 232, was reserved and not 
decided in that court. 

“In the Peik case the chief justice speaks of the power of 
Wisconsin to regulate its fares, etc., so far as they are a do- 
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mestic concern, even though incidentally they may reach 
beyond the State. Clearly a statute of the State prescribing 
rates of freight for goods, which shall be binding upon the 
railroad companies with respect to goods brought from an- 
other State, is a regulation of interstate commerce as much 
us a law imposing a tax uponsuch goods. Therefore it can- 
not be said that such a statute acts incidentally. It acts 
directly upon a commerce which is interstate. It does not, 
like laws imposing a tax upon gross receipts from. traffic, 
affect such commerce indirectly. It assumes to reguiate and 
control it as commerce, and has no other object and design. 
Therefore we cannot say, as was stated in the Peik case, that 
said § 57,if intended to apply to interstate commerce, merely 
incidentally affected such commerce. 

“We have examined the case of The People v. We St. L. 
& P. R’Vd Co., 104 [IL, 476. That portion of the case that 
is in any way applicable to this is largely based upon the 
construction given by that court to the three cases ci‘ed 
and reported in 94 U.S Rep. For the reasons before stated, 
we think the Supreme Court of the United States never in- 
tended to establish the doctrine as broadly as contended in 
the Illinois case. 

“Thus far we have discussed the question presented as 
though Congress had remained entirely passive on the sub- 


ject. Such, however, is not the fact. In 1866 it passed an 


act authorizing all railroad companies to transport passen- 
gers and freight from State to State, and empowering them to 
receive and accept compensation therefor. It seems to us 
that the existence of this statute must be considered in dis- 
cussing the power of aState to regulate interstate commerce. 
(See 14 U. S. Statutes at Large, 66; Rev. Stat. of U.S. (2d 
Ed., 1878), p. 1017, § 5258.). 

“If Congress undertook by this statute to legislate upon 
interstate commerce,the exceptional decisions of the United 
States Supreme Court decided in 1876, including the Peik 
case, do not militate in the slightest degree against the views 
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announced herein. That each railroad company in the case 
before us issued its own way-bill to and from the connecting 
point with the defendant, and that each company was liable 
for the loss and damage occurring on its own road only, does 
not affect the question of interstate commerce. From the 
tinie the goods began to be moved from St. Louis, Missouri, 
until they were delivered at Hutchinson, in this State, they 
were the subject of commerce and commerce among States, 
and, therefore, interstate commerce. 

‘ After a careful consideration of the whole record and the 
important questions involved, we decide that the plaintiff 
is not entitled to recover. The judgment, therefore, of the 
district court must be affirmed. 

“ All the justices concurring.” 


Keiser v. Ills. Central R. R. Co., A. & KE. R. R. Cases, 41: 


»* * * »* * * 


“Tf, however, the statute shall be held by its terms to 
apply to interstate commerce, | am-of the opinion that it is 
in contravention of article 1, § 8, of the Constitution of the | 
United States, which confers upon Congress the power ‘to 
regulate commerce with foreign nations and among the 
several States.’ The question is one of great importance, 
and, in some of its aspects, not free from difficulty. It has 
been much discussed in the courts of the country, and | 
especially in the Supreme Court of the United States. 

“The following propositions may now be laid down as ) 
settled, at least so far as the Federal courts are concerned: | 

“(1) The transportation of merchandise from place to place | 
by railroad is commerce. (2) The transportation of mer- 
chandise from a place in one State to a place in another is 
‘commerce among the States.’ (3) To fix or limit the charges 
for such transportation is to regulate commerce. (4) A stat- 
ute fixing or limiting such charges for transportation from 
places in one State to places in other States is a regulation 
of commerce among the States. (5) The power to regulate 
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such commerce is vested by the Constitution in Congress. 
(6) This power of Congress is exclusive, at least in all cases 
where the subjects over which the power is exercised are in 
their nature national or admit of one uniform system or plan 
of regulation. (7) The State cannot adopt any regulation 
which does or may operate injuriously upon the commerce 
of other States. 

“These general propositions are abundantly sustained by 
the following, among other, authorities: Crandall v. Nevada, 
6 Wall., 35; Passenger Cases, 7 How., 283; Gibbon v. Ogden, 
9 Wheat., 1; Case of State Freight Tax, 15 Wall., 232; Wel- 
ton v. Missouri, 91 U.S., 279; Hall v. De Cuir, 95 U.S., 497; 
Railroad Company v. Husen, Jd.,.469; Pensacola Telegraph 
Co. v. Western, &c., Tel. Co., 96 U. S.,9; Carton v. Ils. Cent. 
R. Co.,6 Am. & . ng. R. R. Cas., 305. 

“Tt is insisted by plaintiff’s counsel, in his very able and 
exhaustive argument in this case, that, conceding the sound- 
ness of these propositions, the statute 1n question may be 
upheld upon the ground that in enacting it the State exer- 
cised a power which is vested concurrently in the States and 
the General Government. That certain powers may be ex- 
ercised by the States in the way of regulating interstate com- 
merce where no act of Congress is interfered with may, for 
the purposes of this case, well be admitted. } 

“ Assuming such to be law, the questions remain— 

“(1) Whether the act in question, if apphed to through 
shipments, or freight upon lines extending into or through 
several States, must not be held to relate to a subject which 
is in its nature national, or which admits of one uniform 
system or plan of regulation. (2) Whether, if the power of 
the State to pass such an act be conceded, it does not neces- 
sarily include the power to discriminate against the com- 
merce of other States. 

“If either of these questions is answered affirmatively, 
then the statute, in so far as it relates to through shipments 
over interstate lines, is in violation of the Federal Constitu- 
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tion. Iam of the opinion that both questions must be so 
answered. 

“Tt seems very obvious that the regulation of transporta- 
tion of merchandise over a line extending, it may be, from 
the Atlantic to the Pacific Ocean, is a subject which is in its 
nature national. It isso because it necessarily concerns the 
people of the whole country and is beyond the legislative 
power of any single State. It is also apparent that such 
transportation not only admits of, but requires, a uniform 
system or plan of regulation, I do not understand the 
plaintiff’s counsel as denying these propositions; but he 
insists that this State may regulate charges upon so much 
of the route as lies within its own territory. In other words, 
the contention of counsel is that each State over whose ter- 
ritory a line of interstate railroad passes may fix or limit 
the charges to be made for the carriage of a cargo upon that 
part of the route which lies within its own jurisdiction. 

“The consideration of this proposition involves a deter- 
mination of the second question last above stated, viz., 
whether the statute in question, construed as authorizing 
the regulation of charges within this State, may not affect 
charges made for carriage in other States. To state the 
question in another form, it is this: Can each of the States 
through which a cargo must pass in going, for example, 
from Des Moines to New York city, fix the -proportionate 
charge which shall be made by the carrier for the distance 
within its own territory? Such a line would pass through 
portions of the States of Lowa, Illinois, Indiana, Ohio, Peun- 
sylvania, and New York. How can Iowa fix the amount 
to be paid for the carriage from Des Moines to the State line 
without indirectly affecting the rates to be charged in the 
other States ? 

“Tt must be borne in mind that the power to regulate in- 
cludes not only the power to reduce, but the power to increase 
charges. If one of the States upon such a line can fix the 
charges for carriage within its own territory, what is to pre- 
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vent it from authorizing its own carriers to demand and 
receive an undue and unreasonable proportion of the gross 
amount? If the proposition contended for be admitted, 
what is there to prevent the three States through which the 
cargo must first pass on its way to New York from exacting 
more than one-half of the charge for the entire route? Or, to 
state the same question in another way, why may not the five 
States through which the cargo would pass before reaching 
the boundary of New York exact in the aggregate the whole 
of a reasonable charge for the entire route, leaving nothing 
for the carrier within the State of New York? And since 
no State law can have any extra-territorial force, is it not 
clear that the attempt to enforce the statutes of each of the 
several States, in so far as the carriage within such State is 
concerned, would lead to conflicts and disputes which no 
State authority would be competent to adjust and determine? 

“These considerations, I think, lead inevitably to the con- 
clusion not only that such commerce is the subject only of 
national control and regulation, but that any attempt to de- 
volve upon a single State the power to regulate it in part 
would necessarily give to such State the right to discriminate 
against other States of the Union. 

“Tt is well known that one of the chief reasons which 
caused the constitutional convention to insert the commer- 
cial clause in the Constitution of the United States was the 
belief that if the power to regulate commerce among the 
States was not taken exclusively into the hands of the Na- 
tional Government rivalries and jealousies wouid arise among 
the States similar to those which had existed under the old 
confederation, which would lead practically to the destruc- 
tion of interstate commerce, and it was regarded as specially 
important that no power in the Legislature of any one State 
to interfere with commerce or trade in any other State should 
be recognized as existing.” 
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I also cite as directly in point the decision of the circuit 
court In— 
Louisville & N. R. R. Co. v. R. R. Com’rs, 16 A. & Eng. 


R. R. Cases, 22. 


And also the decision of the circuit court by the district 


judge in— 


Ills. Central R. R. Co. v. Stone, 18 Tb., 423. 


I further cite decisions of this court upon the questions 
involved in— 
Hall vy. De Cuir, 95 U.S., 488. 
Webber v. Virginia, 103 U.S., 344. 


Pickard v. Pullman, March 1, 1886. 


By these cases the following propositions are established: 
1. The transportation of merchandise by railroad is com- 
merce, as well as the buying and selling or exchange of such 


merchandise. 


2. The transportation of merchandise from a place in one 
State to a place in another is “commerce among the States” 


within the meaning of § 8, art. 1, of the Constitution. 


3. A statute fixing rates, or limits for rates, or compara- 
tive rates for the transportation of merchandise from places 
in one State to places in other States is a regulation of “com- 


merce among the States.” 


4. When merchandise is shipped from a point in one State 
to a point in another State its character as interstate com- 
merce is fixed from the time of shipment and not from the 


time it leaves the State. 


a - 


3. The rates on such merchandise cannot be controlled by 
State legislation for the distance carried in the State from 


which it is started. 


6. As the charges for transportation of articles of com- 
merce from one State to another can, only be regulated by 
general uniform rules and laws, operating alike in all the 
States, and such merchandise cannot have a fixed situs, the 


power of Congress is exclusive. 


7. The fixing of rates or charges for transportation is a 
power which may be exerted to fix a definite sum, or a max- 
imum or minimum, and so be a burden upon the articles of 
merchandise: but whether so or not,a burden on the carrier 
is just as much a regulation of commerce. A rule which 
operates injuriously upon the carrier operates injuriously 


upon commerce. 


8. A statute which regulates charges for transportation 
cannot be sustained upon the ground that it is an exercise 
of police power, because it invades the authority of Congress 
“to regulate commerce with foreign nations and among the 


States.” 


The Granger cases may be sustained and are not incon- 
sistent with these principles. There was no separate ques- 
tion presented as to merchandise destined for another State. 
The statutes were held valid, and, so long as their provisions 
were applied to transportation within the State, no objection 
could be made. But the case now under consideration brings 
the question directly before the court as to the power of the 
State to regulate the charges of arailroad company on freight 
taken in one State under a contract to carry it into and de- 
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liver it in another State, on the roads of different owners, 


over which other regulations may prevail. 
ITT. 


ANSWERS TO THE PROPOSITIONS ON WHICH THE DEFENDANT 


IN ERROR SEEKS TO SUSTAIN THE ILLINOIS STATUTE. 


1. It is claimed that the statute is not a regulation of the trans- 


portation of merchandise by railroad. 


It is conceded by the attorney general for the State that 
transportation is commerce, but it is insisted by him that 
this statute is not a regulation of transportation. It is said 
that the only object of the Legislature was to enforce the 
common-law obligation to treat all persons alike and with- 
out discrimination; that-the rates are not fixed, but may be 
established by the carrier at any sum, treating all persons 
alike in the same circumstances. 

If the statute did not contain the third section (112, Ch. 
114, Revised Laws) there might be plausibility in this propo- 
sition ; but that section makes arbitrary rules as to what 
shall amount to discrimination, depriving the carrier of the 
common-law rules, and preventing him from showing that 
shippers were in different circumstances, justifying a differ- 
ence in the charges. 

The third section makes distance for transportation the 
only rule, and prohibits the carrier from charging more for 
a shorter than a longer distance, rejecting all circumstances 
which might justify a difference in price. It goes further, 
and declares that the fact that the point from which the 


freight is shipped is a competing place with any other 
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means of transportation shall not be an excuse for different 
prices from other stations. 

This section provides that the charges for receiving, hand- 
ling, or delivering freight at all stations shall be the same, 
regardless of the different prices for labor or other expenses 
at the different stations. 

It is not important to consider the propriety of these rules. 
The only material question is as to whether the Legislature 
undertook to regulate transportation. The common law re- 
quired the carrier to transport a car-load of corn belonging 
to one person, which was received at a station destined for 
a certain other station on its own line, for the same price as 
was charged for a car-load of corn belonging to another per- 
son taken at the same station and carried to the same point 
as the other. If it cost the carrier more to handle freight 
at one point than another, or if the cost of constructing a 
distinct portion of the line over which one lot of freight was 
sent was more than another, an increased charge to cover 
such differences would not be unjust discrimination accord- 
ing to the common law. ‘This statute makes a regulation 
which is different from that of common law. | 

Ifa railroad has a station on navigable water, or where 
there is another railroad, creating competition at that point, 
and in the course of that competition a lower rate is accepted 
than a fair and reasonable price, and less than is received 
at a non-competing point, that would not be unlawful dis- 
crimination by the common law; but this statute creates a 
regulation which makes such a difference unlawful diserim- 
ination. 

If a railroad company charges less per mile for a long 
haul than a short one, that is not unjust discrimination by 
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the rules of the common law; but this statute establishes 
a regulation which makes it unlawful and exacts a penalty 
In addition to a liability for damages In a civil suit. 

Although the rate is not fixed by the statute, it contains 
provisions regulating the duties and liabilities of railroad 
companies as common carriers to even a greater extent. If 
transportation 1s commerce, as is admitted, then this statute, 
which establishes rules regulating transportation, regulates 
CONLULET CE. 

Peoria is situated on the Missouri river, where a waterway 
exists, by which freight may be carried to a market south, 
or north, or east, or to Europe. Peoria is a railroad center, 
where the shipper has his choice of routes to the same 
market or his choice of different markets. 

Gilman is an inland place more than one hundred miles 
from water communication, and with only one other railroad, 
which runs north and south atright augles with the Wabash. 

The fact that a less sum is charged from Peoria to New 
York than from Gilman to New York would not be evidence, 
by the rules of the common law, that the shipper at Gilman 
was required to pay more than a reasonable price; but this 
statute makes a regulation which is not only evidence of 
such fact, but conclusive evidence. 

If the Knights of Labor compel the railroad company to 
pay more for handling the freight at Gilman than Peoria 
that cannot be shown in justification of the larger price 
while this statute is in force. 

The attorney general for the State, however, claims that a 
regulation of rates is not a regulation of commerce. He 
presents the proposition that the law must prohibit or re- 


strain the carrying of merchandise, or in some way impose 
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a burden directly upon the merchandise itself, such as a tax 
orimpost. According to that theory the carrier can be com- 
pelled to discharge his duty to the public without regard to 
compensation for the service. On one side the carrier must 
transport the goods and on the other he is entitled to a 
reasonable compensation. A regulation of one is‘a regula- 
tion of the transportation, which is conceded to be commerce 
as much as the other. 
The burden on the carrier is as much a regulation of com- 

merce as a burden on the merchandise. 

State Freight Tax, 15 Wall., 276, 279 

Hall vy. De Cuir, 95 U.S., 489 


This is a question of power. If the Legislature ean fix a 


niaximum price, it can fix a minimum or even a definite 


price. If it can prohibit a charge of more fora less dis- 
tance, it can authorize more for a less. The exercise of the 


power is regulation of transportation, which is commerce. 


2. It is claimed that, as Congress has not enacted laws wm re- 
gard to discrimination or rates, the State may legislate upon that 


subject. 


The line has now been distinctly drawn between the cases 
where the power ol Congress as to commerce between the 


States is exclusive and where it is concurrent. 


Where the subject Is local, such as the Improvement of 
harbors, establishing wharves, building bridges, entirely 
within a State, or making local police regulations, such as 


the landing of vessels, &c., the State may control until Con- 
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gress acts upon the subject; but where the subject is of that 
kind which is national, or one requiring general and uni- 
form laws to be effective, then the power of Congress Is ex- 
clusive, and no valid act can be passed by a State Legisla- 
ture. Non-action by Congress in such a case is a declaration 


that there shall be no legislation. 


The argument that evils exist which need legislation to 
correct them is no justification for State legislation. It is 
for Congress to determine whether evils exist, and, if so, the 
remedy to be applied. The views expressed by Judge 
Walker, of the Illinois court, in a separate opinion, could 
only be addressed to Congress as a reason for legislation. 

The decisions of this court, previously cited, place this 
question bevond debate. The rule its briefly stated by Mr. 
Justice Bradley, in Brown v: Houston, 114 U.5., 630, where 
he says: “The power of Congress is exclusive wherever the 
matter is national in its character or admits of one uniform 
system or plan of regulation.” This is repeated with em- 


phasis in Walling v. Michigan, 116 U.S., 455. 


The only question to be considered now is whether the 
matter of the Illinois statute admits of one uniform system 
or plan. It certainly will not be denied that unjust discrimi- 
nation by common carriers engaged In transporting merchan- 
dise between the States admits of one uniform system or 
plan of regulation, nor that charges or rates of such carriers 
ean be regulated by one uniform system or plan. What ob- 
stacle exists to Congress enacting a statute in the language 


of the Illinois statute ? 


But this court has expressed its opinion on this point in 


od 
Gloucester Ferry Co. v. Pennsylvania, 114 U. S., 204, which we 
have quoted and repeat: “It needs no argument to show 
that commerce with foreign nations and between the States, 
which consists in transportation of persons and property between 
them, is a subject of national character and requires uniformity 


of regulation.” 


3. Jt is claimed that the Illinois statute can be sustained aa an 


CLETCISE of poli a pow 7. 


If the subject is vested exclusively in Congress, then the 
police power of the State is suspended or delegated to the 
United States as to that subject. Under the guise of police 
power the State Legislature cannot act on a subject com- 
mitted to Congress. The law on this point has been settled 
in the cases cited of Railroad Company vy. Husen, 95 U. S., 
169; New Orleans Gas Co. vy. Louisiana Light Co., 115 U. S., 


660, and Walling v. Michigan, 116 U.5., 460. 


The facts appearing in Fuller vy. Railroad Co., 17 Wall. 
560, were only as to local police reguiations, such as giving 
signals, speed, and stoppage of trains, &c. The law did not 
undertake to fix or prevent discrimination. It merely re- 


quired the carrier to fix rates and give public notice of them. 


The operation of the regulation made by the statute 1s 
directly on the transportation of the merchandise; it is not 
only regulation, but restriction ; it interferes directly with the 
freedom of commerce between the States, which Congress has 
declared by non-action shall be “free and untrammeled.” 
Commerce is not affected incidentally, but directly. The ex- 


ercise of such a power may amount to prohibition. 
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If Illinois can prohibit a charge for the lesser distance, 
another State may adopt the opposite rule, or another State 
may fix a definite sum per mile for each pound, and thus 


burdens would be imposed not only on the carrier, but ,on 
the merchandise transported 


W. C. Goupy. : 


For Plaintiff in EKrror. 
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If Illinois can prohibit a charge for the lesser distance, 
another State may adopt the opposite rule, or another State 
may fix a definite sum per mile for each pound, and thus 
burdens would be imposed not only on the carrier, but .on 
the merchandise transported 


W. ©. Goupy., , 


kor Plaintiff un Krror. 
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SUPREME COURT 


OF THE UNITED STATES. 


OCTOBER TERM. A. D. 1885. 


No. 228. 


Tue Wasasn, St. Louis & Pacirtc Ramway Company, 


Plaintiff in Error, 


U8. 
Tae ProrpLe or THE STATE oF ILLINOIS, 


Defendants in Error. 


Error To SupREME Court or ILLINOIS. 


BRIEF AND ARGUMENT FOR DEFENDANTS IN ERROR. 


GEORGE HUNT, 


Attorney General of the State of Illinois. 


SPRINGFIELD, ILL. : 
H. W. RokKeER, STATE PRINTER AND BINDER. 
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IN THE 


SUPREME COURT 


OF THE UNITED SITATES. 


OCIOBER TERM, A. D. 1885. 


OO 


No. 22 


THe Wasasn, St. Lovis & Pactric Ratpway Company, 
Plaintiff in Error, 
vs. 
Tae ProrpLe oF THE State OF ILLINOIS, 


Defendants in Error. 


BRIEF AND ARGUMENT FOR DEFENDANTS IN ERROR, 


STATEMENT. 
At the April Term, A. D. 1882, of the Ford County Circuit 
Court, in the State of I\linois, suit in an action of debt was begun 


by the People of the State of Illinois against the Wabash, St. 


Louis & Pacific Railway Company, to recover penalties imposed 
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by the laws of the State upon railway companies doing business 
in this State, and being guilty of unjust distrimination or of 
extortion in the rates charged and collected for the transporta- 


tion of freight or passengers upon suel railway lines. 


By an act of the General Assembly of the State of Lllinois, to 
prevent extortion and unjust discrimination in the rates charged 
for the transportation of passengers and freights on railroads in 
this State, etc., approved May 2, 1873, in force July 1, 1873,— 
Statutes Illinois, chapter 114, it is declared : 


“111. Unsusr Discrmimation.|} § 2. If any such railroad 
corporation aforesaid shall make any unjust discrimination in its 
rates or charges of toll, or compensation, for the transportation 
of passengers or freight of any description, or for the use and 
transportation of any railroad car upon its said road, or upon 
‘any of the branches thereof, or upon any railroads connected 
therewith, which it has the right, license or permission to operate, 
control or use, within the State, the same shall be deemed guilty 
of having violated the provisions of this act, and upon convic- 
tion thereof shall be dealt with as hereinafter provided. 


“112 Evipence.} § 8. If any such railroad corporation shall 
charge, collect or receive, for the transportation of any passenger, 
or freight of any description, upon its railroad, for any distance 
within this State, the same, or a greater amount of toll or com- 
pensation than is at the same time charged, collected or received 
for the transportation, in the same direction, of any passenger, 
or like quantity of freight of the same class, over a greater dis- 
tance of the same railroad; or if it shall charge, collect or re- 
ceive, at any point upon its railroad, a higher rate of toll or 
compensation for receiving, handling or delivering freight of the 
same class and quantity, than it shall, at the same time, charge, 
collect or receive at any other point upon the same railroad; or 
if it shall charge, collect or receive for the transportation of any 
passenger, or freight of any description, over its railroad, a 
greater amount as toll or compensation than shall, at the same 
time, be charged, collected or received by it for the transportation 
of any passenger, or like quantity of freight of the same class, 
being transported in the same direction, over any portion of the 
same railroad, of equal distance; or if it shall charge, collect or 
receive from any person or persons, a higher or greater amount 
of toll or compensation than it shall, at the same time, charge, 
coilect or receive from any other person or persons for receiving, 
handling or delivering freight of the same class and like quantity, 
at the same point upon its railroad; or if it shall charge, collect 
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or receive from any person or persons, for the transportation of 
any freight upon its railroad, a higher or greater rate of toll or 
compensation than it shall, at the same time, charge, collect or 
receive from any other person or persons, for the transporta- 
tion of the like quantity of freight of the same class, being trans- 
ported from the same point, in the same direction, over equal 
distances of the same railroad; or if it shall charge, collect or 
receive from any person or persons, for the use and transpor- 
tation of any railroad car or cars upon its railroad, for any dis- 
tance, the same or a greater amount of toll or compensation 
than is at the same time charged, collected or received from any 
other person or persons, for the use and transportation of any 
railroad car of the same class or number, for a like purpose, 
being transported in the same direction, over a greater distance 
of the same railroad; or if it shall charge, collect or receive from 
any person or persons, for the use and transportation of any 
railroad car or cars upon its railroad, a higher or greater rate 
of toll or compensation than it shall, at the same time, charge, 
collect or receive from any other person or persons, for the use 
and transportation of any railroad car or cars of the same class 
or number, for a like purpose, being transported from the same 
point, in the same direction, over an equal distance of the same 
railroad; all such discriminating rates, charges, collections or re- 
ceipts, whether made directly, or by means of any rebate, draw- 
back, or other shift or evasion, shall be deemed and taken, against 
such railroad corporation, as prima facie evidence of the unjust 
discriminations prohibited by the provisions of this act; and it 
shall not be deemed a sufficient excuse or justification of such 
discriminations on the part of such railroad corporation, that 
the railway station or point at which it shall charge, collect or 
receive the same or less rates of toll or compensation, for the 
transportation of such passenger or freight, or for the use and 
transportation of such railroad car the greater distance, than for 
the shorter distance, is a railway station or point at which there 
exists competition with any other railroad or means of trans- 
portation. This section shall not be construed so as to exclude 
other evidence tending to show any unjust discrimination in 
freight and passenger rates. ‘The provisions of this section shall 
extend and apply to any railroad, the branches thereof, and any 
road or toad which any railroad corporation has the right, 
license or permission to use, operate or control, wholly or m part, 
within this State: Provided, however, that nothing berein con- 
tained shall be so construed as to prevent railroad corporations 
from issuing commutation, excursion or thousand-mile tickets, 
as the same are now issued by such corporations. 


“118. Pewauties.| § 4. Any such railroad corporation guilty 
of extortion, or of making any unjust discrimination as to pas- 
senger or freight rates, or the rates for the use and transportation 
of railroad cars, or in receiving, handling or delivering freights, 
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shall upon conviction thereof, be fined in any sum not less than 
one thousand dollars ($1,000), nor more than five thousand dol- 
lars ($5,000), for the first offense; and for the second offense not 
less than five thousand dollars ($5,000), nor more than ten 
thousand dollars ($10,000), and for the third offense not less than 
ten thousand dollars ($10,000), nor more than twenty thousand 
dollars ($20,000), and for every subsequent offense and conviction 
thereof, shall be liable to a fine of twenty-five thousand dollars 
($25,000): Provided, that in all cases under this act either party 
shall have the right of trial by jury. 


“119. ‘Rarmroap Corporation’ Derinep.} § 11. The term 
‘railroad corporation,’ contained in this act, shall be deemed and 
taken to mean all corporations, companies or individuals now 
owning or operating, or which may hereafter own or operate any 
railroad, in whole or in part, in this State; and the provisions 
of this act shall apply to all persons, firms and companies, and 
to all associations of persons, whether incorporated or otherwise, 
that shall do business as common carriers upon any of the lines 
of railways in this State (street railways excepted), the same as 
to railroad corporations hereinbefore mentioned.” 

The first count of the declaration alleged that the defendant 
(plaintiff in error) was a railroad corporation organized under 
the laws of the State of Illinois, and was operating a railroad 
lying partly within the State of Illinois, and running from Peoria, 
Illinois, eastward through the County of Ford and through the 
stations of Gilman and Sheldon, in Iroquois County, Illinois, to 
Toledo, in the State of Ohio, commonly known as the Wabash, 
St. Louis & Pacific Railroad, and was then and there doing busi- 
ness as‘a common carrier of freight and passengers upon and 


over said railroad. 


That said defendant carried from Peoria through Gilman, in 
the State of Illinois, to New York City, in the State of New York, 
upon and over said railroad and railroads, connected therewith, 
for Elder & McKinney, of Peoria, Illinois, one car load of corn 
weighing 26,000 pounds, and charged and collected therefor the 
sum of thirty-nine dollars; and at the same time, upon the same 


railroads, defendant carried from Gilman, Illinois, to New York, 
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for Bailey & Swannell, residents of said State of Iilinois, one car 
load of oil cake weighing 26,000 pounds, being of the same class 
of freight as the car load of corn aforesaid, and charged and col- 
lected as freight therefor the sum of sixty-five dollars. That the 
distance from Peoria to Sheldon, a station on said railroad at the 
eastern boundary of the State of Ilhnois, is 109 miles, and from 
Gilman to Sheldon is 23 miles, and that the distance from Gil- 
man to New York, over said route, is less than the distance from 
Peoria to New York by 86 miles, and that the rate of freight 
charged and ecllected on the one car load of corn from Peoria to 
New York was fifteen cents per 100 pounds, while the rate charged 


and collected on the one car load of oil cake, carried from Gil- 


man—86 mules less distance—was twenty-five cents per 100 
pounds, and that the same proportionate diecrimination was 
made for the distance the freight was carried in [\lnois, that was 


made for the entire distance. 


The second count alleges the carrying of a certain other car 
load of corn from Peoria to New York, and a certain other car 
load of oil cake from Gilman to New York, with other allegations, 
substantially the same as those in the first count, and charges 
that the car load of corn was carried 109 miles in [Illinois upon 
defendant's line of railroad, and said car load of oil cake was 
carried only 23 miles, and that the tolls and compensation charged 
and collected by the defendant railway corporation for the trans- 
portation of the car load of oil cake from Gilman to New York 
exceeded the tolls and compensation charged and collected for 
the transportation of the said car load of corn from Peoria to 
New York by the sum of ten cents per 100 pounds, making a 


total excess on the car load of $26. 


6 

The third count sets forth the same facts as in the first count, 
as to other car loads of corn and oil cake, and avers that the 
defendant charged and collected fifteen cents per 100 pounds for 
carrying the car load of corn, mxking $39, and twenty-five cents 
per 100 pounds for carrying the car load of oil cake, making $65. 
And that the rate charged on the oil cake exceeded that charged 
for carrying the coin by ten cents per 100 pounds, making an 


excess of S26. 


The fourth court alleges substantially the same as the third, as 
to still other car loads, and avers that the car load of corn was 
carried 86 miles further in the State of Illinois upon and over 


defendant’s railway than the car load of oil cake. 


A nolle prosequi was entered as to the fifth count in the dec- 


laration. 


Defendant, by its counsel, demurred to the declaration, and 
each count thereof, which demurrer, in pursuance of the man- 
date of the Supreme Court of the State of Illinois in respect 
thereto, was overruled. Thereupon defendant filed its plea of 
nil debet, upon which, plaintiff joined issue, and a special plea 
setting forth that the rates of toll or compensation specified in 
plaintiff's declaration were so charged and collected for services 
rendered under entire agreements and undertakings to transport 
freight from Gilman, in the State of Illinois, to New York City, 
in the State of New York; and that in such undertakings and 
agreements the portions of such services rendered, or to be ren- 
dered, within the State of Illinois, were not apportioned or sep- 


arated from said entire services. 


And the defendant avers that said action is founded solely 


upon the supposed authority of a certain act of the General 
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Assembly of the State, approved May 2d, 1871-—'1873), entitled 
“An act to prevent extortion and unjust discrimination in the 
rates charged for the transportation of passengers and freight on 
railroads in this State, and to punish the same, and to prescribe 
a mode of procedure ani rules of evidence thereto, and to repeal 
an act entitled an act to prevent unjust discrimination and ex- 
tortion in the rates to be charged by the different railroads in the 
State for transportation of freight on said roads, approved April 
7th, 1871.” 


And the defendant further avers that said services have been 
rendered, as aforesaid, under entire agreements aud undertakings 
to transport said freight from within the State of Illinois to the 
State of New York aforesaid, and the said act of the General As- 
sembly aforesaid does not affect or control or relate to the same, 
but on the contrary, such transportation being among the States, 
falls within the operation of, and is wholly controlled by the terms 
of the third clause of section eight of article one of the Constitu- 
tion of the United States, and the defendant sets up and relies 
upon said clause of the Constitution of the United States as a 
complete defense and protection in said action; all of which de- 


fendant is ready to verify; wherefore it prays judgment. 


Plaintiff demurred to this special plea, and the Court sustained 


the demurrer. 


The parties to the suit stipulated that ‘For the purpose of the 
trial of said cause, and to save the taking of evidence, and the 
making of proof therein, it is hereby agreed on the part of the 
defendant, that the allegations and averments in the first count 
of said declaration are true, except that part of the said count 
which avers that the same proportional discrimination was made 


in the transportation of said property—oil cake and corn—in the 


Ss 


State of Illinois that was made between Peoria and New York 
City and Gilman and New York City, which averment is not ad- 
mitted, because the defendant claims that is an inference from 
the fact that the rate charged in each case of said transportation 
of oil cake and corn were through rates, but it is admitied that 


the said averment is a proper one.” 


This stipulation was signed by both parties, and was all the 
evidence offered upon trial. 
Counsel for defendant below submitted and asked the Court to 


hold as law the following propositions : 


1. The Court holds as law that as the tolls or rates of compen- 
sation charged and collected by the defendant in the instance in 
question were for transportation service rendered in transporting 
freight from a point in the State of Illinois to a point in the State 
of New York under an entire contract or undertaking to transport 
such freight the whole distance between such points, that the 
act of the General Assembly of the State of Illinois, approved 
May 24, 1873, entitled “An act to prevent extortion and unjust 
discrimination in rates charged for the transportation of pa: sen- 
gers and freight on railroads in this State, and to punish the 
same, and prescribe a mode of procedure and rules of evidence 
in relation thereto, and to repeal an act entitled ‘An act to pre- 
vent unjust discrimination and extortion in the rates to be charged 
by the different railroads in this State for the transportation of 
freight on said roads, approved April 7th, 1871,’ ” does not apply 
to or contro! such tolls and charges, nor can the defendant be 


held liable in this action for the penalties prescribed by said act. 


2. The Court further holds as law that said act in relation to 


extortion and unjust discrimination cannot apply to transporta- 


tion service rendered partly without this State, and consisting 
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of the transportation of freight from within the State of Illinois 
to the State of New York, and that said act cannot operate be- 


yond the limits of the State of [llinois. 


3. The Court further holds as matter of law, that the trans- 
portation in question falls within the proper description of ‘‘Com- 
merce among the States,” and as such can only be regulated by 
the Congress of the United States under the terms of the third 
clause of section eight of article one of the Constitution of the 
United States. 

4. That the penalties sued for in this action could only be 
imposed under proper statutory authority, and such authority 


not being found, the law is for the defendant. 

sut the Court refused to hold as law either of said propositions, 
and marked each of them “Refused,” and rendered judgment 
against the defendant for $1,000. 


Defendant excepted and moved the Court to set aside the judg- 


ment and grant a new trial. 
No written motion or causes for new trial were filed. 
The Court overruled the motion. 


Defendant appealed to the Supreme Court of the State of [h- 
nois, where the judgment of the Ford County Circuit Court was 
affirmed, and it now brings the case to this Court to reverse the 


judgment of the Supreme Court of Llinois. 
ARGUMENT. 
We agree with statement of counsel for plaintiff in error that 
the issue in this case is clear and sharp, there being no dispute 


as to the facts. 
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The plamtiff in error did charge a higher rate for transporting 
a like quantity of freight, of the same class, in the same direc- 
tion, at the same time, for a shorter distance than for a longer 

one. This the law prohibits. 

The Legislature of the State of Illinois had full power to enact . 
the above recited law, and the Courts of the State full power to 
to enforce it. 

g 
Unjust discrimination was forbidden at common law, and may be 
made punishable by statute. 

A railroad company is an agent of the public in consequence of 
the powers conferred upon it. 

Messenger et al. v. Penn. R. R. Co., 36 N. J. 407. 

“A common carrier engages in a public employment, takes 
upon himself a public duty and exercises a sort of public office.” 

McDuffee v. R. R Co., 52 N. H. 430, citing: 

Sandford v. R. Co., 24 Pa. St. 378, 882. 

N. J. S. N. Co. v. Merchants’ Bank, 6 How. 844-382. 
Sheldon vy. Robinson, 7 N. H. 157, 168, 164. 

Gray v. Jackson, 51 N. H. 9, 10. 

Ansell y. Waterhouse, 2 Chitty, 1, 4. 


Hollister vy. Nowlen, 19 Wend. 234, 2389. . 
Being engaged in a public employment, the carrier can not dis- 
criminate against the public or any persons in it, but must render 
to all persons under like circumstances the same service indis- 

criminately. 

A common carrier cannot exercise an unreasonable discrimina- 

4 

tion in carrying for one and refusing to carry for another. 

McDuffee v. Rh. KR. Co., supra. ) 

Bennett v. Dutton, 10 N. H. 481. 
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A railroad company may not refuse to one person the same priv- 
ileges and rates of transportation which it furnishes to another. 
New Eng. ka. Co.v. Me. Cen. R. R. Co., 57 Me. 188. 
Munn v. Illinois, 95 U. 8. 1138. 


The hire charge must be no more than a reasonable renumer- 
ation to the carrier, and consequently not more to one than to 
another for the same service. 

Pickford vy. Grand Junction R’y Co., 10 M. & W. 399. 
Parker v. Gr. W. R’y Co., 8 Eng. L. & Eq. 426. 


Messenger et al. v. Penn. R. RR. Co., supra. 


Whenever any person or corporation sustains such relations to 
the public, that the people must of necessity deal with him, and 
are under a moral duress to submit to his terms, if they are unre- 
strained by law, then, in order to prevent an abuse of his position, 
the price he may charge for services may be regulated by law. 

Com. v. Duane, 98 Mass. 1. 

State v. Perry, 5 Jones’ L (N. C.) 252. 

State v. Nixon, Ibid. 258. 

Murray's Lessee v. Hoboken L. & Imp. Co., 18 How. 272. 
Kirkham v. Shawerass, 6 T. R. 17. 

Ogden v. Saunders, 12 Wheat. 259. 


In the case of Munn v. Illinois, this honorable court cited with 
approval the case of Aldnutt v. Inglis, 12 Kast. 527, and quoted 
from Lord Ellenborough that “There is no doubt that the general 
principle is favored, both in law and justice, that every man may 
fix what price he pleases upon his own property, or the use of it ; 
but if, for a particular purpose, the public have a right to resort 


to his premises, and make use of them, and he have a monopoly 
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in them for that purpose, if he will take the benefit of that mono- 
poly, he must, as an equivalent, perform the duty attached to it 


on reasonable terms.” 


And the Court say: “From the same source comes the power 


to regulate the charges of common <arriers.” 


Also: “Common earriers exercise a sort of public office, and 
have duties to perform in which the public is interested. New 
Jersey Nav. Co. vy. Merchants’ Bank, 6 How. 382. Their business 
is therefore affected with a public interest.” * * ™* “When 
private property is devoted to a public use, it is subject to public 


regulation.” 


Railroads are devoted to public use. The owners have assumed 
public duties and responsibilities, and they are subject to regu- 


lation by the public. 


An act requiring charges to be equal is valid. 
Angell on Carriers, § 128. 
-Sanford v. R. R. Co., 24 Pa. St. 378. 


It follow-, then, that a regulation of charges, so that the same 
services shall be rendered for persons under like circumstances 
upon the same terms, is a proper legislative function, and a law 
having the prevention of unjust discrimination for its object, if 


properly enacted by the proper legislative body, may be enforced. 


Now, if this was forbidden at common law, does it become less 
so when made an offense by statute, which, according to many 


cases, is but declaratory of the common law? 


Can it be said that an offense at common law may be punished 
without statutory aid, but when the same act is by statute de- 


clared to be an offense, and a penalty is prescribed by statute, 
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with the means of enforcing it, both the common law and statu- 
tory remedy are vone; and that if there were no statute, the 
penalty could be imposed; but there being a statute defining the 
same offense and declaring the penalty, that statute shall be 


declared unconstitutional and no penalty shall Le recovered ? 


Such a conclusion is absurd, and so is all reasoning that leads 
to that result. 

It should be borne in mind, too, that this offense does not con- 
sist in the transportation of the goods, nor in the commerce, but 
consists in the discrimination made in the rates charged for the 


service rendered or to be rendered. 


IT. 
Is.this power affected by the 3d clause of See. 8, Art. I. of the Con- 
stitution’ 

To defeat the recovery which the laws would otherwise author- 
ize, it is urged for plaintiff in error that the judgment recovered 
in the courts of the State of Illinois ought to be reversed because 
the law under which the penalty was imposed, when applied to 
a discrimination in the rates charged for the transportation of 
freight from a point within the State of [Illinois to a point within 
another State, is a regulation of inter-State commerce and is in 
violation of the 3d clause of section 8 art. I. of the Constitution 
o* the United States. 

That clause is: The Congress shall have power “(Third) to 
regulate commerce with foreign nations and among the several 
States and with the Indian tribes.” 

The line of argument of plaintiff in error is that the transpor- 
tation was inter-State commerce; that the law in question con- 
cerning the rate of transportation is an attempt to regulate such 


commerce by the State and is consequently void. 
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It may be conceded that transportation from one State to 
another is “commerce among the States,” but the conclusions 
deduced by counsel for plaintiff in error: that the I'linois law is 
a regulation of that commerce; or that the law is one beyond 


the power of the State to enact, by no means follow. 


Is the act under which this suit is brought an act “to regulate com- 
merce among the States” within the meaning of that phrase, as 


used in the Constitution of the United States’ 


Commerce includes traffic in and exchange of commodities be- 
tween different communities and the conveying or transportation 


of such goods from one place to another. 


At the time of the adoption of the constitution it was usual 
for countries or nations to enact laws or prescribe rules and 
regulations, only in accordance with which merchandise could 
be transported out of or into the country. Such rules might 
extend to an entire inhibition of importation or exportation of 
certain classes of goods, or might only impose a burden or tax 
upon the ‘person or property, which tax or duty inured to the 
benefit of the government imposing it and became a part of its 
revenue, and thereby promoted the general welfare in the regula- 
tion of such commerce by fostering certain industries or dis- 
couraging others, and increased the revenues of the government 
by an equitable distribution of taxation. The undoubted intent 
of the Constitution was to confer on Congress this ordinary and 
usual power as it was then commonly understood, and Congress 
took no more by the Constitution than the intended power. 
Railroads were then unknown. Such a thing as discrimination 
in railroad rates for the transportation of freight was then un- 
thought of. 
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The provision was intended to apply to such acts as. had for 
their object, and such as applied directly to, the regulation of 
intercourse and traffic among the States, and such as tended “to 


regulate commerce” as the term was then understood and con- 


strued. 

The act in question has for its object, neither directly nor in- 
directly, the promotion, restraint or regulation of commerce 
| among the States. No hindrances, burdens, privileges or encour- 
agements to commerce among the States are presented by the law, 
and no revenue, or advantage or disadvantage, to this or another 


State, is sought to be effected by the law. 


A State law imposing a tax or license upon the sale of goods 
manufactured in another State, and thus discriminating in favor 


of home manufactures, is invalid. 


“She (the State) may place the tax at so high a figure as to 
exclude the introduction of the foreign article, and prevent com- 
petition with the home product. It was against legislation of this 
discriminating kind that the framers of the Constitution intended 
to guard, when they vested in Congress the power to regulate 
commerce among the several States.” 


Webber v. Virginia, 103 U. 8. 344. 
Not everything which affects commerce is a regulution of it, 
within the meaning of the Constitution. 
State Tax on R’y Gross Receipts, 15 Wall. 284. 
Munn v. Illinois, 94 U.S. 113. 
Gibbons v. Ogden, 9 Wheat. 1. 
Passenger Cases, 7 How. 283. 
Slaughter House Cases, 16 Wall. 36. 


The law under consideration in R. R. Co. v. Husen, 95 U.S. 
465, was a direct prohibition of the importation of cattle from 
a certain geographical territory into or across the State of Mis- 


sourl. This was held to be in conflict with the clause in relation 
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to commerce, but the court in that case say that a State may 
pass sanitary laws, avd laws for the protection of life, liberty, 
health or property within its borders; it may prevent persons 
and animals suffering under contagious disease, or convicts, from 
entering the State; it may establish quarantine and reasonable 
inspection laws. And such laws, when necessary for self-protec- 
tion of the State, its property and citizens, would be sustained 
and enforced even though they might operate upon or affect com- 


merce among the States. 


Neither this case nor the case of Hall vy. DeCuir, cited by 
counsel for plaintiff in error, contains anything adverse to the 


position of defendant in error. 


We concede all the way through that “transportation is com- 
mere,” but the act in question neither prolubits nor regulates 


the commerce or transportation. 


An ordinance by city authorities for the convenience and safe- 
ty of commerce is proper. Local authorities may prescribe at 
what wharf a vessel may lie, and how long she may remain there, 
when she may unload or take on board particular cargoes, where 
she may anchor in the harbor, and for what time, and what dis- 
eription of light she shall display at night to warn the passing ves- 
Sels of her position, and that she is at anchor and not under sail, 
and all these regulations may apply to vessels engaged in foreign 
commerce and laden with goods to be transported from one of 
the United States to a foreign country. Such regulations are 
not in conflict with ary law of Congress or the Constitution of 
the United States. 


The James Gray v. The John Fraser, 21 How. 187. 
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And yet such regulations may affect inter-State commerce even 


more directly that the statute in question. 


The imposition of wharfage fees by a city, upon packets using 
its wharves while engaged in commerce among the States, is not 
prohibited by the Constitution of the United States. 

Packet Co. y. St. Louis, 100 U. 8. 423. 
Vicksburg v. Tobin, 100 U. 8. 480. 
Packet Co. v. Keokuk, 95 U. 8. 80. 


A law of the State of Pennsylvania requiring a vessel which 
neglects to take a pilot, to forfeit and pay half pilotage, is an 
appropriate enactment, and is not in conflict with the 3d clause, 
section 8, article 1, of the Constitution of the United States. 

Cooley v. Board of Wardens, 12 How. 318. 


Where a State law imposes a tonnage tax upon foreign vessels 
in such a manner as to constitute only a tax or duty on the ves- 
sel, it will not be sustained. But if the tonnage tax is merely a 
method of measuring the compensation to be paid for services or 
accommodations furnished, it will be upheld. 

Inman Steamship Co. v. Tinker, 94 U. 8. 288. 


There is a distinction between a sovereign exaction and a 


charge for compensation. 


A city may charge and collect wharfage fees from vessels en- 
gaged in navigation and commerce among the States, which fees 
may be based and computed upon the tonnage of the vessel, buf 
when such fees are compensation for the use of the wharf, the reg- 
ulation is not in conflict with the constitutional provision or act 
of Congress prohibiting-the State from imposing a tonnage tax. 

Packet Co. v. Keokuk, 95 U. 8. 80. 


Transportation Co. vy. Parkersburg, 107 U. 8. 691. 
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Wharfage based upon tonnage has nothing to do with a tonnage 
tax. The one is imposed by the owner of the wharf as compen- 
saticn for its use; the other is imposed by the government as a 
tax, having reference solely to its commerce or revenues. tte: 
Wharfage must be reasonable, but the question whether or not 
the charges are extortionute must be settled “by the local munici- 


pal law, at least until some superior or paramount law has been 


prescribed.” 


“If the rates of wharfage exacted are deemed extortionate or un- 
reasonable, the Courts of the United States, (in cases within their 
ordinary jurisdiction), as well as the Courts of the States, must 
apply and administer the State laws relating to the subject; and 
these laws will probably, in most cases, be found to be sufficient for 
the suppression of any glaring evils.” 


Transportation Co. ¥. Parkersburg, 107 U. S. 691. 


Thus the clear right of the State to regulate wharfage charges 


is recognized. 


Wharves are common and necessary aids to commerce, and if 
a State law limiting and regulating the fees to be charged for the 
use of such wharf, though the use may be in aid of commerce 
among the States, is not a regulation of commerce, a law of the 
State requiring charges for the transportation of freight to be uni- 
form or not to be extortionate, would certainly not be a regula- 


tion of commerce. 


These cases establish fully that many enactments by the 


States, which directly affect commerce, are not regulations of it. 


? 


The law in question is not directed toward a regulation of commerce. 
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The law is discussed by counsel for plaintiff in error as if the 
transportation of the freight was the objective point legislated 


upon. 


| beg leave to call the attention of the Court to the fact that 
this law nowhere attempts to compel the railroad company to 
earry or not to carry freight of any kind, at any time, in any 


manner, or to or from any place. 


The subject matter here legislated upon is the discrimination 
in the rates charged for the carriage. The railroad company may 
refuse to carry any freight (so far as the law in question is con- 
cerned), or may carry any goods it pleases from this State to 
another or from another State to this State, at any time and in 
any manner. ‘I'he law does not interfere with such commerce; 
but the railroad company being a public servant, a common ecar- 
rier, this law says it shall not injure one citizen of Lilinois by 
charging him a greater rate than is charged another citizen for 
the same service. It says to the company, carry when and how 
and where yuu please, but treat every citizen of Illinois alike. 
Give one the same rate you do another for like service. You may 
contract to carry goods and to receive compensation therefor. 
If you contract to carry for one and charge and collect from him 
a greater rate for such carriage than you do from another for like 
arriage, you shall pay a penalty of $1,000. The charging and 


collecting the exorbitant rates constitute the violation of the law. 


It is admitted that the transportation is commerce. But trans- 
portation is not, indeed, necessary to establish an offense under 
this law. If two persons, at the same time and place in Illinois, 
deliver freight of the same kind and quantity to be transported to 
New York City by the same company over the same line or lines 


of railway at the same time, and the railroad company then and 
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there charges and collects from one a reasonable rate for such 
carriage and collects from the other a sum greatly in excess of 
the rate charged the first, the offense is then complete, though 
the goods have not passed beyond the limits of the State of Il- 
nois, or have not been started by the rallroad company toward 


their destination. 


The law only says that the railroad company shall not make a 
certain kind of contract. The penalty is imposed for making the 
contract, (express or implied). The road is free to carry the 
freight, but the State says the same rates shall be given to one 


that are given to another. 


How can this be said to be a regulation of commerce. The 
acceptance of a rate for carriage is held to be evidence that that 
rate is a reasonable rate. All higher rates for like services are 
held to be unreasonable, discriminating and unlawful.. The law, 


then, is not in any manner in restraint of trade. 


It is not every law that affects inter-State commerce that is a 


regulation.of it. 


The right of the States to enact usury laws is conceded and 
sustained, and such laws are held valid and their provisions en- 
forced, even though the contract containing the usurious agree- 
ment was made between citizens of different States and pertained 


to matters of inter-State commerce. 


The law is to regulate the charging, collecting and contracting. 


So in the case at bar, 
Laws imposing a tax upon property located in the State, 


though used exclusively in inter-State commerce, are sustained, 


and yet they affect inter-State commerce. 
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Laws permitting or authorizing one person to sue another may 


affect inter-State commerce, but they do not regulate ‘it. 


, 


The exemption laws of the various States are often.an element 
of material consideration in inter-State commerce, but they are 
not regulations of commerce. 

Many other examples might be cited but these illustrate fully 
the point that the fact that inter-State commerce may be affected 
by a law, does not render that law a regulation of commerce among 
the States, and unconstitutional. 

Because a law may affect commerce, it will not do to jump to 
the conclusion that it is a regulation of it, and we here contend 
that the law under consideration is no regulation of commerce. 

This neither regulates the transportation nor commerce between 
the States. 

This law is not in conflict with any act of Congress and is within 
the power of the State to enforce. 

It may be suggested here, that the Constitution does not under- 
take to regulate commerce among the States. It only confers 
upon the Congress power to regulate such commerce. 

There are certain powers that may be exercised : 

1. By Congresss exclusively. 

2. By the States exclusively. 

3. By Congress and the States concurrently. 

4. By the States until Cougress shall act, at which time the 
acts of Congress shall be paramount. 

Congress has passed no law upon the subject in dispute, and 
the law under consideration is not in conflict with any law of 


Congress. 


The authority to regulate commerce belongs to the fourth divi- 
sion named above. 

S e Fuller w4 h. Re. Uo. 17 Wall. 560. 

Where the Congress is by the Constitution given the control of 
any specified subject, not mer se national, and ‘has wholly failed 
to exercise that power, and to assume the authority given to Con- 
gress, a State may legislate concerning the same subject matter, 
so far as the same pertains to that State or the person and pro- 
perty within its borders, and such legislation is valid and of full 
force, not being in contravention of any act of Congress, until 
_ Congress shall legislate upon that subject. 

See Wilson v. Blackhrd Creek Marsh Company, 2 
Peters, 250. 

Gilman v. Philadelphia, 3 Wall. 728, 

Wheeling Bridge Case, 18 How. 430. 


The James Gray v. The John Fraser, 21 How. 184, 


The grant of commercial power to Congress does not contain 
any terms which expressly exclude the States from exercising an 
authority over its subject matter. 

Co ley we Board of Wardens, LY. How. $18, 

If this statute is in any sense a regulation of inter-State com- 
merce, it belongs to that class of powers which may be exercised 
by the State in the absence of controlling congressional legisla- 
tion. 

Moore vy. Houston, 5 Wheat. 1. 

Sturgis v. Crowninshield, 4 Id. 198. 
Wilson v. Blackbird Creek Co., 2 Pet. 251. 
License Cases, 5 How. 134. 

Cooley v. Board of Wardens, 12 How. 299. 
Gilman v. Philadelphia, 3 Wall. 718. 
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The Court, through Mr. Justice Field, im rendering the opinion 
in Gloucester Ferry C'o. V. Penn., referred to by counsel for R. R. 


Co., said: 


‘Still the fact remains that such a ferry is a means, anda 
necessary means, of commercial intercourse between the States 
bordering on their dividing waters, and it must therefore be con- 
ducted without the imposition by the States of taxes, or other 
burdens, upon the commerce between them. Freedom from such 
imposition does not, of course, imply exemption from reasonable 
charges, as compensation for the carriage of persons, in the way 
of tolls or fares, or from the ordinary taxation to which other 
property is subjected, any more than like freedom of transporta- 
tion on land implies such exemption. teasonable charges jor the 
uS¢e of property, either on water or land, are not an interference with 
the freedom of transportation between the States secured under the 
commercial pow r of Congress. 


Packet Co. Ve Keokuk, 5 Ly. >. St), 

Packet Co. v. St. Louis, 100 U.S. 423. 

ich shury v. Jobin, 100 U.S. 4380. 

Packet Co, v. Catlettsburg, LO5 ZT: Ss. 5dDY. 
Transportation Co. v. Parkersburg, 107 U. 3. 691. 


“That freedom implies exemption from charges other than such as 
are imposed by way of compensation jor the USC of the prope rty em- 
ployed, or for facilities afforded for its use, or as ordinary taxes upon 
the value of the property.” 

[It is thus evident that it is not every class of State legislation 
that affects inter-State commerce, that is an infringement upon 
the rights of Congress to regulate such commerce. A person or 
corporation residing in Lilinois, and engaged wholly in inter-State 
commerce, and having property located in Lilinois, would be liable 
to taxation in Illinois upon such property. This would affect the 
business of the owner. In order to afford a profit the re- 
ceipts must be larger by the amount of the tax than would otber- 
wise be necessary. But that is by no means a regulation of com- 
merce. In the case at bar, there is no burden imposed upon the 
property or the business; no restriction is placed upon the car- 


riage; no attempt is made to regulate the carriage, and there is 
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no regulation of commerce by the act, however much it may affect 
it. It is not an act to prevent commerce among the States, 
nor to produce any benefit of any kind to the State because of 
such commerce. It is purely and solely an act to protect the 
citizens of the State, or persons contracting within the State, 
from injury or oppression by a railroad corporation performing 
an unlawful act,—an act in violation of the common law, and for 
which the injured person might, under the common law, and 


without the aid of the statute, recover the amount of his damage. 


This act protects persons in Illinois in the use and enjoyment 
of their property. It regulates charges for service and not the 
transportation. It declares that the R. R. Co. shall not build up 
the fortunes of a favored individual and destroy those of one not 
so favored by an abuse of the franchise granted by the State to 
the R. R. Co. to receive and collect tolls. It owes a public duty 
to all persons requesting it, to carry their freight for a reasonable 
compensation. The law simply regulates this charge to the extent 
of saying the R. R. Co. must deal with all citizens fairly and alike 
in the discharge of its public duties. Instead of leaving the 
citizen to his personal remedy at common law, of simply recover- 
ing the amount of the discriminating charge, the statute under- 
takes to correct and prevent that abuse of power, and it is de- 
clared to be a wrong against the State as well, which wrong is 
made punishable and sought to be remedied and prevented by 
the imposition of a penalty under the statute. 

The case of &. R. Co. v. Fuller, 17 Wall. 560, is not unlike the 
‘ase at bar. In that case a statute of Iowa, passed in 1862, 
enacted as follows: 

“In the month of September, annually, each railroad com- 


pany shall fix its rates of fare for passengers and freights, for 
transportation of timber, wood and coal per ton, cord or thousand 
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feet per mile; also its fare and freight per mile for transporling 
merchandise and articles of the first, second, third and fourth 
erades of freight. 

And on the Ist day of ‘October, following, shall put up at all 
the stations and depots on its road, a printed copy of such fare 
and freight, and cause a copy to remain posted during the year. 

For willfully neglecting so to do, or for receiving higher rates 
of fares or freight than those posted, the company shall forfeit 
not less than $100, nor m: ne than 5200, {o any person injured 
thereby and suing therefor.’ 


An act of Congress of June 15, 1866, authorized every railroad 
company in the United States, whose road is operated by steam, 
‘to carry upon and over its road, boats, bridges aud ferries, all 
passengers, troops, government supplies, mails, freight and prop- 
erty on their way from any State to another State, and to receive 


compensation therefor, WC, | 


The Chicago & N. W. Ry. Co., chartered in Illinois and having 
its principal office in Chicago in that State, operated a line of 
railway from ae through Illimois, lowa and other States, 
and through the city of Marshalltown in the State of lowa. Said 
railway company posted its rates at its station in Marshalltown 
as required by the lowa law. It earried freight from Chicago, 
[llinois, to Marshalltown, lowa, for Mr. Fuller aud charged and 
received from him a higher rate of freight than the schedule rate. 
Suit was brought to recover the penalty imposed by the lowa law. 

lt was urged in defense that the Lowa law was in conflict with 
the clause of the Constitution of the United States relating to 
commerce among the States, and im conflict wiih the above cited 
act of Congress. 


The Court, through Mr. Justice Swayne, said: 


“No discrimination is made between local and inter-State 
freights, and no attempt is made to control the rates that may 
be charged. It is only required that the rates shall be fixed, 
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made public and honestly adhered to. In this there is nothing 
unreasonable or onerous: The public welfare is promoted with- 
out wrong or injury tothe company. The statute was doubtless 
deemed to Le called for by the interests of the community to be 
affected by it, and it rests upon a solid foundation of reason and 
qustice.” 

it is difficult to pe rcelve apy differi nee in principle between 
that case and the one at bar. 

lu the one case the law requires that the railroad company 
shall not charge’a shipper more than it charges another lke 
shipper. 

In the other it required that the railroad company should not 
eharg A shipper more than a posted rate. 

In one case the shipper might learn his maximum rate by in- 


quiry as to the rate paid by another shipper of like freight. 


In the other case he might learn his maximum rate by an ex- 


amination of the schedule poste d in the freight depot. 


A charge in excess of either is by the respective laws made an 


offense. 


And in speaking of the lowa law the Court said further: 


“It is not, in the sense of the Constitution, in any wise a regu- 
lation of commerce. It is a police regulation, and as such forms 
‘a portion of the immense mass of legislation which embraces 
everything within the territory of a State not surrendered to the 
general government, all which can be most advantageously exer- 
cised by the States themselves.’ ” 


In conclusion the Court say: 


“If the requirements of the statute here in question were, as 
contended by the counsel for the plaimtiff in error, requlations of 
commerce, the question would arise whether, regarded in the light 
of the authorities referred to, and of reason and principle, they 
are not regulations of such a character «us to be valid until super- 
seded by the paramount action of Congress. But as we are 
unanimously of the opinion that they are merely police regula- 
tions, it is unnecessary to pursue the subject.” 
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In concluding this branch of the argument, we submit that this 
case is controlled by the decisions of this Court in the 
case of Peik v. Chicago & N. W. R’y Co., 94 U.S. 164; C. B. & 
W. I. R. Co. v. Iowa, Ibid. 155, and Munn vy. Lilinois, Ibid. 113. 


In the first of said cases, the Chief Justice, in delivering the 


opinion of the Court, said: 


“The suits present the single question of the power of the Legis- 
lature of Wisconsin to provide by law for a maximum of charge 
to be made by the Chicago & N. W. R’y Co. for fare and freight 
upon the transportation of persons and property carried within 
the State, or taken up outside the State and brought within it, or 
taken up inside and carried without. As to the effect of the 
statute as a regulation of inter-State commerce, the law is con- 
fined to State commerce, or such inter-State commerce as direct- 
ly affects the people of Wisconsin. Until Congress acts in refer- 
ence to the relations of this company to inter-State commerce, it 
is certainly within the power of Wisconsin to regulate its fares, 
etc., so far as they are of domestic concern. With the people of 
Wisconsin this company has domestic relations. Ineidentally, 
these may reach beyond the State. But, certamly, until Congress 
undertakes to legislate for those who are without the State, Wis- 
consin may provide for those within, even though it may indirect- 
ly affect those without.” 


The facts in the Peik case and the case at bar are alike in all 
essential particulars. The law of Wisconsin fixed the maximum 
rate to be charged by the railway company for the transportation 
of freight from points within the State of Wisconsin to points 


outside the State. 


The Peik case was brought to test the validity of that law, and 


this Court sustained the law. 


In the case at bar, the Illinois law authorizes the same thing, 
and further undertakes to prevent the railway company from dis- 
criminating in the rates charged. So far as the present case is 
concerned, the validity of the law is in issue only so far as per- 


tains to that portion of it which forbids unjust discrimination. 
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This is not an attempt to enforee the Illinois law to the 
extent of establishing rates for the carriage of freight from 
any point within the State to any point without the State. This 
feature of the law is not in issue. The railroad company was 
free to fix its rates, subject only to the provision that they should 
be uniform for like service. And although required to be un.- 
form, the Lllinois law does not require that they shall be the 
same under all circumstances. For valid reasons the railroad 
company may charge one person more than another, or may 
charge a higher rate from one point than from another for an 
equal or greater distance. 

In the ease of the C. B. & Q. v. Iowa, 94 U.S. 155, the Court 
say, the regulation of freight rates is a mutter of domestic con- 
cern. The railroad is employed in State as well as in inter-State 
commerce, and until Congress acts the State must be permitted 
to adopt such rules and regulations as ‘may be necessary for the 
promotion of the general wélfare of, the people within its own 
jurisdiction, even though, in 'so doing those without may be in- 


directly affec‘ed. 


We insist, that these cases are decisive of the issue in this ease 


so far as inter-State commerce is involved. 


When this case was first tried, in the Supreme Court of Illinois, 
the above named cases in 94th U.S. were thoroughly considered 
and the rule of law there laid down was followed by the State 
Supreme Court. 

The People of the State of Il'inois Ve Wabash, St. Louis 
& Pacific Railway Co., 104 Ill. 476. | 
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Counsel for plaintiff in error undertakes to account for the de- 
cision in the Peik case and in the C. B. & Q. ease by saying, that 
they were chancery cases to enjoin the execution of a law, and 
that that form of action could not be sustained. 

The record does not show but that the Statutes of lowa and 
Wisconsin, specially authorized that form of action under the 
circumstances in those cases. 

However, that may be, tle cases were argued, tried and decid- 
ed on their merits. The opinion of the Court was upon the 
merits of the cases. That opinion would not be changed by the 
possible fact that some particular case did not require its expres- 
sion. 

[It may be conceded that a State law requiring railway compa- 
nies to give equal accommodations on cars going from State to 
State to all passengers, would fall under the condemnation of the 
d-cision in Hall vy. DeCuir, and it would not follow that State 
regulation of compensation for service must be denied, for there 
is a wide difference between the exercise of the right to live and 
act and those collateral matters which do not relate to the very 
existence of a being, but to its mere convenience. 

Stone v. Y. @€ M. V. R. R. Co., 62 Miss. 607. 

The ease of Hall v. DeCuir, 95 U.S. 485, is cited by counsel 
for plaintiff in error, and is also relied on as authority by the 
courts of Kansas in Hardy v. A. T. & S. F. R. R. Co., 18 Am. 
and Kng. Railroad Cases, 432, and the court of Mississippi in 
Stone v. I. C. R. R. Co., Id. 416, as sustaining the view that any 
attempt to fix or regulate the tariff of charges of a railroad com- 
pany, operating a line in two or more States, is an attempt to 
regulate inter-State commerce. This, we believe, is a misappre- 


hension, as an examination of the DeCuir case wil! show. 
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The record in that case shows that the contention there did not 
arise over an attempt to regulate the contract rate of charges for 
passenger fare, but over an attempt by the State to regulate the 
manner in which the steamboat engaged in inter-State commerce, 
should transact and conduct its business. The boat was engazed 
in business on a National highway, the navigable waters of the 
United States, and was licensed to carry on such business in pur- 
suance of an act of Congress. Her right to eugage in and carry 
on inter-State commerce was derived originally from Congress, 


and could not be interfered with or regulated by State authori'y. 


III. 
The law is a police regulation, 


Sut there is another view of this case to which we ask the care- 
ful attention of the Court. The Statute of the State of Illinois 
in question, forbids a railroad company doing business in said 
State, to contract for, collect and receive a greater rate of fare 
for like service, for a shorter distance than for a longer one; in 
other words, forbids the making and enforcing a contract which 
unjustly discriminates against one citizen or locality and in favor 
of another, and provides that any railroad company making and 


enforcing such contract shall suffer a forfeiture. 


it is purely an attempt on the part of the State to say what 
kind of a contract a corporation doing business in said State may 
make and enforce, and what contracts such bodies may not 
enforce. We contend that in the exercise of its police power, the 
State has full right to make and enforce such a statute, and that 
in the exercise of this power it in no way attempts to regulate 
commerce among the States or interfere with the authority con- 


ferred upon Congress in regard thereto. The State in no way 
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attempts to tax hinder, delay, restrict, control or regulate inter- 
State commerce, but simply says in its law, that a discriminat- 
ing contract is illegal, and provides the penalty for such illegal 


act. 


This law lays no tax on merchandise coming into or going out 
of the State, nor does it operate to discriminate against any 
articles of commerce, or against any class of persons, residents 
or non-residents of the State; and though its operation may in- 
cidentally affect inter-State commerce, that fact, according to 
the decision of this Court, does not make it unconstitutional 
as regulating inter-State commerce, for it does not regulate it in 
the constitutional sense or the ordinary signification of that term. 


“Many acts of a State may affect commerce, without amount- 
ing to regulation of it in the constitutional sense of the term.” 
R. h. Co. v. Hasen, supra, 


Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196. 


The [lhnois law is not a regulation of or restriction. upon the 
transportation of the commodities, but a regulation or restriction 
of the burdens which a railway company might otherwise place 
upon one citizen of the Strte of Illinois over those placed upon 


another under like conditions. 


[t protects persons within the State, and declares that each 
shall have the same privilege as every other person in like re- 


lations. 


By the law the railroad company is permitted to establish its 
railroad in the State of Illmois as a public highway to be oper- 
ated by itself, and is permitted to charge and collect tolls for the 
use thereof. But it is prohibited from operating such railroad 
to the injury of any person, by charging him a greater rate than 


is charged another for Jike service or transportation. 
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The offense made punishable by the Illinois law is unjust dis- 
erimination. The offense is making the unlawful contract and 
the unlawful charge. It is not the carriage of the goods. That 
this may in some degree affect commerce does not "make it a 
regulation of commerce nor an infringement upon the constitu- 


tional provision in question. 


If the law is not within the intended inhibition it 1s not in- 


hibited at all and is of full force. 


The entire scope, object and purpose of the act is to protect 
persons in [llinois in the equal enjoyment of their property, and 
to protect them against the greed and power of monopolies. Kach 
State is charged with the care and protection of its own citizens 
against wrong and oppression, and in the use and enjoyment of 


uniform privileges. 


Laws of a State intended to promote the general welfare of its 
citizens by protecting them in their persons, their property, their 


health, reputation or morals, are police regulations. 


The laws of a State requiring a bell to be rung or whistle to be 
sounded when a train approaches a public highway; prohibiting 
trains from standing across a public street beyond a specified 
time; requiring a specified number of men to manage a train: 
requiring a railroad company to fence its track; prohibiting 
trains from running faster than a specified rate of speed in incor- 
porated towns; requiring all trains to stop before crossing an- 
other railroad, and many other requirements, are police regula- 
tions, and may, in some degree, affect commerce among the 
States, but there can be no pretense that such laws are attempts 
to regulate commerce among the States, or are in contravention 


of any act of Congress or the constitutional provision referred to. 
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They are not less so than the law in question, which merely pro- 
tects persons contracting with railroad companies doing business 
in Lilinois, and guarantees to them equal rights and privileges in 


such contracts for the carriage of freight and passengers. 


As before contended, there is a plain and manifest distinction 
between commerce, transportation, traffic, and a contract for ser- 
vices in relation thereto; between the transportat on of articles 
of commerce, andthe promise to pay for the services of the agents 
and instrumentalities of commerce. It is not an attempt in this 
case to regulate commerce, but to declare what shall be a valid 
contract in relation thereto. It is a well settled rule ot law, that 
the law of the place where a contract is made determines the 
validity and force of such contract. and the fact that the consi- 
deration for the contract moves in another State, or that it is to 
be performed or consummated in another place, will not make 
the original contract better or worse. 

We maintain that a contract is a proper subject matter for the 
supervision of the police power of the State, and that this power 


has been exercised over this subject throughout our entire history. 


The exercise by statute of this control over contracts in regard 
to transportation certainly is not a discrimination against the 
ecommerce of another State so as to make the law obnoxious to 


the spirit of the constitutional provision. 


In City of New York v. Miln, 11 Pet. 137, the Court say: 


‘We plant ourselves on what we consider impregnable positions. 
A State has the same undeniable and unlimited jurisdiction over 
ail persons and things within its territorial limits, when the juris- 
diction is not surrendered or restrained by the Constitution of the 
United States. 


“That by virtue of this, it is not only the right, but the boun- 
den and solemn duty of the State to advance the safety, happi- 
ness and prosperity of its people, and to provide for their general 
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welfare, by any and every act of legislation which it may deem con- 
ducive to these ends, when the power over the particular subject, 
or the manner of its exercise is not surrendered or restrained in 
the manner just stated. 


“That all those powers which relate to mere municipal legisla- 
tion, or what may perhaps more properly be called internal police 
powers, «are not thus surrendered or restrained ; and consequently, 
in relation to these, the authority of a State is complete, unquali- 
fied and exclusive. If we were to attempt a definition of this 
internal police, we should say, every law came within this descrip- 
tion, which concerns the welfare of the whole people of the State, 
or of any individual within it, whether it related to their rights 
or their duties, whether it respected them as men or as citizens 
of the State, whether in their public or private relations, whether 
it related to the rights of persons or of property, of the whole 
people of the State or of the individual within it; and whose 
operation was within the territorial limits, and upon persons and 
things within its jurisdiction. 

It cannot be denied that in the exercise of its police power, 
within the foregoing definition, the State may say what contracts 
are legal and what shall be forbidden, either as between persons, 
or persons and corporations. Under this power the State may 
say what contracts are promotive of the general welfare and 
what are contrary to public policy; what is a good consideration 
for a promise, and what is a void or illegal consideration; what 
is an usurious contract, and the measure of the forfeiture or 
penalty attached thereto. 

In the exercise of this power certain kinds of business are for- 
bidden or restrained, Sunday laws are upheld, common carriers 
are controlled, gambling contracts are prohibited, and in many 
instances public and private rights are subordinated to the legis- 
lative determination of what is for the common good. 

West Virginia v. B. & O. BR. R. Co., 24 W. Va. 783. 


Can it be doubted that, in the rightful exercise of this power, 
the State of [llinois may say that no corporation organized under 


the laws of said State, and transacting the business of a common 
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carrier by its sovereign permission, sha)] make a contract which 
discriminates in favor of one of the citizens of said State, and 
against another of said citizens, and that for the making and en- 
forcing of such contract, such corporation shall suffer a penalty, 
to be recovered in proper action? Can it be contended that such 
a regulation is void, because it remotely relates to, or in some 


measure affects inter-State commerce ? 


But if it be held that the law is a regulation of commerce so far 
as it affects contracts made in Illinois, for the carriage of pas- 
sengers or freight outside of the State of Lllinois, still the present 


judgment must be sustained. 


The Supreme Court of Llinois have construed the words “in 
this State” as used in the Railroad and Warehouse law, to apply 


to any railroad operated in the State of Lllinois. 


See People v. Wabash, St. Louis & Pacific R’y Co., 104 
Ill. 485. 


This construction, | apprehend will be followed by this Court. 


The pleadings aver and the evidence shows, that this road was 
operated in Illinois, and that the same proportionate discrimina- 
tion was made for the distance the freight was carried in Illinois, 


that was made for the whole distance. 


There was then a discrimination in rates for carrying in Illi- 


nois over an [llinois railroad. 


The fact that the railroad company in making the contract of 
discrimination in Illinois, also made a contract of discrimina- 
tion outside of the State of Lilinois, would not discharge it from 


liability for the discrimimation in the State of L[hinois. 
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The Telegraph Co. v. Texas, 105 U. S. 460, and State Tax 
Cases v. Pennsylvania, 15 Wall. 232, hold, that so far as the taxes 
levied on telegrams sent wholly within the State, or taxes levied 
on freight carried wholly within the State are concerned, the ques- 
tion of their legality, and of the power to enforce their collection is 
one wholly within the jurisdiction of the Courts of the State, 
although the law imposing such tax also attempts to impose a 
tax on messages or freight sent from points without to points 


within the State. 


So in the ease at bar. If the contract for the carriage in Lli- 
nois was discriminating and unlawful, the enforcement of the 
penalty for such discrimination would not be refused, because 
the law in its terms might apply to some act performed out of 
the State and beyond its jurisdiction; nor because the contract 
for carriage within the State was coupled with a contract for 
transportation outside the State. The.discrimination in I[]linois 
would be a matter wholly for the determination of the Illinois 


Courts. 


We submit that the natural interpretation of the contracts of 


shipment in this case, even if treated as entire contracts for 
through shipment, is that the same amount is charged and paid 
per mile for the entire distance, and that the rate per mile in each 
case was the same for that part of the distance lying in Llinois 
as for that part lying without said State. 

The statute cannot be evaded by the pretext that the contract is 
an entirety and therefore cannot be divided or the charges appor- 
tioned to ascertain where the extortion or unjust discrimination 
was made. 

The company cannot be permitted to charge less for transpor- 


tation from Peoria, in the central part of the State, over more 
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than one hundred miles of its road, to a place a few miles into 
the State of Indiana, than for twenty-three miles west of the Indiana 
line to the same point in that State and be protected in the pal- 
pable vio..tion of the law, under the claim that the law is an at- 


tempt to regulate inter-State ecommeree. 


Section 15, article 11, of the Constitution of the State of Illi- 
nois, 1s as follows: 


‘The General Assembly shall pass laws to correct abuses and 
prevent unjust discrimination and extortion in the rates of freight 
and passenger tariffs on the different railroads in this State, and 
enforce such laws by adequate penalties to the extent, if neces- 
pred for that purpose, of forfeiture of their property and fran- 
CHISeS, 


The law in question was enacted in obedience to this mandate 
of the Constitution. Its object was to correct existing abuses and 
to protect the public from their repetition, and from the evils of 


unjust discrimination and extortion by railroad companies. 


The law was demanded by the highest considerations of pub- 
lic policy and the protection of private rights. It has received 
the sanction of the highest Court of the State. It is intended to 
protect the weak against the strong, and unless its provisions are 


a palpable violation of a higher law it should be sustained. 


In R. R. Co. v. Yazoo, supra, the court said: 


“The regulation of a public emloyement conducted in a State 
by natural persons, belongs to the State in whose jurisdiction 
they are. ‘here can be no distinction between natural and arti- 
ficial persons except this: Natural persons possess rights not 
conferred by the State, winle corporations depend on the act of 
their creation for their rights and powers. The ‘y must exist and 
act as made by the authority which brings them into being. The 
State being the creator of a corporation must determine its 
attributes and functions, and it must, from the necessity of the 
‘vase, act in obedience to the law of its being.” 
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If the state may create corporations and prescribe their powers, 
and conditions of existence, surely it may say what kind of 
contracts such corporations may make, in relation to the purposes 


for which they were crganized. 


We maintain that the law of the State of Llinois involved in 
the case at bar is merely the rightful exercise of its prerogative 
in determining what kind of a contract a corporation created . by 


said State and doing business therein, may make. 


In case of Weber v. Virginia, this Court said: in speaking of 
non-action by Congress; “Its non-action in such cases, with re- 
spect to any particular commodity, or mode of transportation, is 
a declaration of its purpose that commerce in that commodity or 
by that means of transportation, shall be free.” 


Counsel for plaintiff in error quote this expression as a declar- 
ation against the validity of the law in question and in support 
of the theory that wherever inter-State ecommerce is involved, the 
State is powerless to protect the citizen in any matter relating 


thereto. 


We submit that the expression of the Court above referred to 
will properly bear no such construction. That in the declar- 
ation that in certain cases commerce should be free, the Court 
did not decide that the State was powerless to control the con- 
tracts which the corporations created by the State might make, 
even though those contracts might relate to or affect, incidentally, 
inter-State commerce, nor that it was powerless to protect its 


citizens in these matters from corporate extortions. 


In conclusion we urge, that the questions involved in this case 
are of great importance, vitally affecting the welfare of the peo- 


ple of the State of Illinois; that the judgment of the Supreme 
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Court of the State of Illinois as announced in this case and re- 
ported in 104 Ill. 476, and 105 Ill. 276, constitutes the chief pro- 
tection which said people have against the abuses of extortion 
and unjust discrimination 'by common carriers in such cases; 
that this judgment lays no burden upon commerce, and that it 
should be affirmed. | | 
GEORGE HUNT, 
Attorney General of the State of Illinois, 


jor Defendants in Error. 
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] Pleas before the Honorable Elmer 8. Dundy, judge of the 

district court of the United States for the district of Ne- 

braska, within the eighth judicial circuit, sitting in the circuit 

court of the United States for said district of Nebraska, at the 
term of May, A. D. 1884. 


Be it remembered that on’the 28th day of February, 1882, a 
transcript was filed in the office of the clerk of said circuit court, 
which said transcript is in words and figures following, to wit: 

Be it remembered that heretofore, to wit, on the 27th day of Jan- 
uary,- 1582, a petition and bond was filed in the office of tie clerk 
of the district court in and for the county of Lancaster, State of 
Nebraska, in words and figures following, to wit: 


In the District Court of the 2d Judicial District of Nebraska in 
and for Laneaster County. 


~$. W. Lirrie, SAMUEL ARBUCKLE, D. B. ALEXANDER, A. J. SAWYER, 
S. G. Owen, Lorenzo Asmussen, R. H. Oakley, Sarah J. Purcell, 
A. P. 8. Stewart, Thomas R. Clark, Mary A. McElhainney, D. C. 
Kinsell, Hannah Selwood, Alexander C. Huestis, W.J. Van Dorn, 
G. W. Lashus, Charles D. C. Huestis, Allen W. Hawley, A. F. Lewis, 
Samuel Arthur, G. F. Thornton, Sarah Cummings, William H. 
Rundell, Jacob Freedman, O. P. Austin, J. A. Buckstaff, Mary T. 
McNair, George DeCamp, Wilbur F. Kellogg, Elizabeth N. Chase, 
Sarah A. Gable, Samuel Aughey Clarinda, A. Bumstead, Elizabeth 
Paden, Martha E. Snowden, Thomas Woods, Joseph 8S. Hoagland, 
Elizabeth W. Pillsbury, Henry V. Hoagland, W. 8. Garrison, C. 
L.. Hooper, S. E Story, V. EK. Farmer, Josephine st. Louis, Frank 
J. Wassika, Ellen N. Miller, John H. Sewabold, Hellen Webber, 
Samuel Henderson, Christine Bolhlman, Joseph Richardson, 
Patrick Lyons, W. Sanford Gee, Allen Coggswell, M. B. 

2 Cheney, Mary E. Maloney, Emma A. Beach, Barret F. Loath, 
Francis D. Howell, L. 8. Howell, Samuel D. Bacon, Henry 

S. Gordon, Executor of the Estate of E. 'T. Tuttle, Deceased; Jacob 
Freedman, Samuel T. English, Guy A. Barnum, H. O. Snow, 
George Warden, D. D. Muir, George W. Severance, Rody A. Prin- 
dell, Mina W. Brown, W. J. Van Dorn, and G. W. Lashus, 


Plaintifts. 


Ue. 

EzEKEIL Gies, L. C. Burr, H. H. WHeevcer, AtBpert L. Dawson, 
William R. Dawson, Sarah H. Dawson, M. C. Dawson, M. 8S. Daw- 
son, A. A. Kniceley, William R. J. Goodin, Melita C. D. Tillman, 
Defendants. 


The plaintiffs named above, severally complaining of the said 
defendants, aver that on the 15th day of June, A. D. 1869, and 
thence to his death, Jacob Dawson was seized in fee-simple and 
possessed of diverse pieces and parcels of real estate, to wit: The 
west half southeast quarter of section No. nineteen (19), township 
No. ten (10) north of range No. seven (7). and the east half of the 
northeast quarter and the southeast quarter of the southeast quarter 
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of section No. thirty-five (35), in township No. (10) north of range 
No. six (6) east, of the sixth principal meridian, in Lancaster county, 
State of Nebraska: also lots numbered three (38), four (4), five (5), 
and six (6) in block fifty-four (54), in the then town, now city, of 
Lincoln, in the county and State aforesaid ; that on the last-named 
date the said Jacob Dawson made and executed his last will and 
testament, which was in the words and figures as follows, to wit: 
“After all my lawful debts are paid and discharged the residue of 
my real and personal property bequeath and dispose of as follows, 
to wit: To my beloved wife, Edith J. Dawson, I give and bequeath 


all my real estate and personal — of which I may die seized, the 
same to remain and to be hers, with full power, right, and authority 
LO dispose of sume as to her sh; il] seem meet and proper SQ long 


as she vente my widow, upon the express condition that if she 
shall marry again then it is my will that ail of the estate here be- 

queathed or whatever may remain shall go to my surviving 
3 children, shareand sharealike, and incaseany of my children 

shall have deceased leaving issue, then the issue so left shall 
receive thie share LO which said ehild would be entitled. | likewise 
constitute and appoint my said wife; Edith J., to be executrix of my 
last will and'testament.” That on the 22d day of June, A. D. 1869, 
‘the said Jacob Dawson died in Lancaster county, State of Nebraska. 
The said last will and testament of the said Dawson was duly 
proved and admitted to probate in the probate court of said county, 
and letters testamentary thereon were issued out of said court to the 
said Edith J.. who assumed the duties of such executrix. 

The plaintiffs further state that at the time of the making and 
execution of the said last will and testament as aforesaid by the 
said Jacob Dawson, and until his death, he, the said Dawson, resided 
with his family in the basement of a stone building built of sand- 
stone, the erection of whie h building was only commenced a short 
time before said Dawson’s last il] ness, and no portion of said build- 
ing was constructed except that the stone walls were laid one story 
abov e the basement, the floor in the basement had been put down, 
and a temporary roof put on; that the place thus occupied for his 
residence as aforesaid was in no fit or proper condition for a resi- 
dence, but was a damp, dark, gloomy, and unwholesome place to 
occupy for any purpose, and especially as a residence for his said 
family; that the said structure or building was so planned and so 
poorly construct ted that it was of no value whatever: that the said 
Dawson left no personal property of any value except, among other 
things, three or four horses, two or three cows, and some farming 
implements, the value of all of which did not exceed in the aggre- 
gate the sum of five hundred dollars: that all of the real estate of 
which the said Dawson died seized was not worth more than ten 
thousand dollars at the time he made and executed his said last will 
and testament; that said Dawson was, on the said 15 day of June, 

and at the time of his death, largely indebted to sundry and 
4 divers persons in divers sums of money, amounting in the 
aggregate to upwards of five thousand dollars, and was at 
the time aforesaid insolvent and unable to pay his debts; that after 
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the decease of said Dawson it became and was necessary for his widew, 
Edith J., to immediately build and erect a dwelling-house suitable to 
occupy as a residence for her family; that tin order to do so the said 
widow was obliged to raise money on the credit of the property con- 
veyed to her by the said last will and testament of her said husband, 
which she accordingly did, and with the money thus secured she 
caused to be erected a frame dwelling-house, at the cost of about 
two thousand five hundred dollars; that in order to pay and dis- 
charge the indebtedness thus incurred by her and the debts afore- 
said of the said Jacob Dawson, then deceased, together with the 
obligations incurred by reason of the last sickness and funeral ex- 
penses of the said Dawson, the said E lith J. was compelled to sell 
and dispose of a large portion of the real estate conveyed to her by 
the said last will and testament of her said husband as fast as pur- 
chasers could be found therefor. And the plaintiffs allege that a 
portion of the real estate sold and conveyed by her for such pur- 
poses were the following described properties, to wit: Nineteen feet 
and five and one-half inches off of lots five (5) and six (6) in block 
fifty-four (54) in the city of Lincoln, State of Nebraska, according 
to the recorded plat described more fully as eighteen feet and nine 
and one-half inches off the west side of lot five (5), and eight (8) 
inches off the east side of lot (6) in the said block, commencing : 
the center of the west wall of the building once belonging to Lindus 
Cody, and running due west nineteen (19) feet five-and one-half (53) 
inches to or near the center of the wall of the building now owned 
by S. W. Little next west, and which is now owned and in the pos- 
session of plaintiffs, Samuel G. Owen and R. H. Oakley; also, lot 
six (6) in said block fifty- four (54), except eight (8) inches off of the 
east side thereof now owned and in the possession of the 
5 plaintiff, S. W. Little. 
Also a portion of lots four (4) and five (5) in the same 
block, now owned and in the possession of the plaintiff, D. B. 
Alexander. Also a portion of lots three (3) and four (4), now owned 
and in the possession of the plaintiff, A. P.S. Stuart. That prior to 
the conveyance of the said several pieces of property last above men- 
tioned by the said Edith J. Dawson the said lots, pieces, or parcels 
of land were unimproved and vacant, but that subsequent to such 
conveyances as aforesaid the guarantees of the said Edith J. Dawson 
laid out and expended large sums of money in the erection and 
building of two-story brick buildings on all of said pieces or parcels 
of land, to be used for business purposes, and that the money so laid 
out and expended by them amounted, in the aggregate, to the sum 
of twenty-five thousand dollars and upwards. The plaintiffs further 
allege that some time subsequent to the death of the said Jacob Daw- 
son his said widow, Edith J., caused to be laid out and surveyed, 
under the laws of this State in such case made and provided, the 
east haif (4) of the northeast quarter (4) of section thirty-five (35), 
town. number ten (10) north of range number six (6) east, into lots 
and blocks, which was duly platted, and the plat thereof was filed 
for record in the office of the county clerk J the county of Lan- 
caster, State of Nebraska, on the 15th day of June, A. D. 1870, and 
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thereafter the land above described was designated and known as 
Dawson’s addition to South Lincoln; that the said Edith J. Dawson, 
for the purpose of raising money with which to discharge that por- 
tion of the indebtedness aforesaid which had not then been paid, 
and desiring to advance to her oldest son, Hampton Dawson, who 
was about twenty-one years of age;a sum of money out of her estate 
sufficient to enable her said son to engage in a business suitable to 
his talents and necessary for his employment, proceeded to offer for 
sale the lots and blocks so laid out and platted as aforesaid. 


6 


And the plaintiffs further aver that by her deeds of con- 
veyance, with covenants of warranty duly executed and de- 
livered, she, the said Edith J. Dawson, did, from time to time, 


to sundry and divers persons, convey all, or nearly all, the lots and 
blocks in the said Dawson addition to South Lineoln, and that the 
following-named plaintiffs, by ys of the conveyances so made 
as aforesaid by the said Edith J. Dawson, have become, and are, 
seized in fee-simple of the real estate in said Dawson’s addition to 
Sonth Lincoln, in Lancaster county, Nebraska, set forth and described 
opposite their respective names, to wit: 


-_ 


Sarah Cummings, lots 10, 11, and 12, block 29 
Jessie P. Chipman, lots 1, 2, and 9, in block 29. 


Jacob Freem: in, lots 7 and 5, in block 2Y, and 11 and 12, block 47. 
J. A. Bucks staff, lots | y> and 6, block 29. 
‘, zo and 9, block 32 
we a 7. & 8 block | a 

George D. Camp, lots 3 a 4, block 2s 
Elizabeth N. Chase, lots 10, 11, and 2 block 31. 
Samuel Aughey, lots 7, 8, 9, block 31. 
Elizabeth Pade nD, lot 5, block 31. 
Samuel G. Owen, lot 4, block 31. 
D. B. Alexander, lot 3, block 31. 
Joseph 8S. & Henry V. Hoagland, lot 2, block 31 
oA Hooper, lot 1, block 31. 
V. E. Farmer, lot ia block 32. 
Frank Z. Wassika, lot 11, block 32. 
John H. Schwabold, lot 10, block 32. 
Samuel Henderson, lots 5, 6, block 32. 
Joseph Richardson, lot 4, block 32. 
W. Sanford Gee, lot 3, block 32. 
Mathew Bb. Cheney, lots 1, 2, block 32. 
Samuel Arbuckle, lots 9, 10, 11, 12, bI’k 33; lot 10, block 45. 
Henry Chidler, lot 8, block 33. 

A. pe Sawve TY, lot a bloe k oo ° lots D. 6, block if 

Lorenzo \usse ‘nN, lots 4. », bloc k 33. 

Sarah rs Purcell, lot ¢ o, ‘es k 33. 
Thomas R. Clark, lot 2, block 33. 
Mary A. McSweeney, lot 1, block 33. 
D. C. Kinsell, lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, block 34. 
Hannah Sel wood, lot- 3, 4, block 35. 
Alexander ©. and Charles D. C. Huestis, lots 5, 6. 7. 8, block 36: 


lots 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 12, block 37. 


Reve , 
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Charles Hanna, lot 9, block 37. 
William H. Rundell, lots 7, 8, 9, 10, 11, 12, block 38. 
O. P. Austin, lot 6, block 38. 
Mary =: MeNatr, lot D, block >. 
Wilbur F. Kellogg, lot 4, block 38. 
Sarah A. Gable, lots 1, 2, 3, block 38. 
Celinda A. Bumstead, lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10. 11, 12, bloek 
oe. 
Martha KE. Snowden, lots 1, 2, 3, 4, 5, 6, block 40. 
Thomas Woods, lots 7, 8, 9 10, 11, 12, block 41. 
Eliza N. Pillsbury, lots 1, 2, 5, 4, 5, 6, block 41. 
Charles C. Snowden, lots 1, 2, 3, 9, 10, 11, 12, bioeck 42; lots 7, 8, 
9 block 47. 
Josephine st. Louis, lots ‘gs S, bloek 12. 
Ella N. Miller, lots 4, 5, bloek 42. 
Hellen Webber, lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, block 43. 
Christian Bohlman, lots, 10, 11, 12, block 44. 
Patrick Lyons, lot 9, block 44. 
Allen Coggswell, lots 7, 8, block 44. 
Mary Ki. Maloney, lot 4, block 4-4. 
Bartlett F. Loath, lot- 11. 12, block 45. 
Francis D. Howell, lot 8, 9, bloek 45, 
Lavender S. Howell, lot 7, block 45. 
Saniuel D. Bacon, lots 1, 2, 3, 4, 5, 6, block 45. 
Henry S. Gordon, executer of the estate of E. H. Tuttle, deceased, 
lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, block 46. 
S Samuel L. English, lot 10, block 47. 
Adam and Louisa Bax, lots 1, 2, block 47. 
Guy ©. Barnum, lots 3, 4, block 47. 
D. D: Muir, lots 11, 12, block 48. 
sé >. } < 48. 
7, 5, 3 £¢), 
George W. Severance, lot 10, block 48. 
Rhoda A. Prindell, lots 5, 6, block 49. 
Mina W. Brown, lots 1, 2, 3, 4, block 49. 


- 
ae 


The plaintiffs further aver that at the time of the conveyance 
aforesaid by the said Edith J. Dawson aforesaid the lots and blocks 
above described opposite the names of the respective owners thereot 
were vacant and unimproved, and that since such conveyances so 
made by the said Edith J. Dawson as aforesaid large sums of money 
have been laid out and expended by many of the grantees under 
such conveyances and many of the plaintiffs herein in the erection 
and construction of valuable improvements on said lots, consisting 
of dwelling-houses, barns, and out-houses, fences, and other con- 
venient and necessary buildings for the occupancy of the said 
grantees, plaintiffs, and their tenants now in the possession of the 
same, and that all of the said improvements so made as aforesaid 
on the lots and blocks aforesaid are of the valne of twenty thousand 
dollars and upwards; that many of the parties plaintiff herein are 
poor persons, having no other property than the real estate owned 
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by them in the said Dawson addition to South Lincoln, and by rea- 
son thereof are unable to employ counsel to litigate their respective 
rights in the premises in separate and distinet suits; that the 
said Edith J. Dawson did, some time prior to her reputed marriage 
to one Pickering, whose first name is unknown to these plain- 
tiffs, by her deeds duly executed and delivered, and in pursuance 
of her right and power so to do under the last will and testa- 
ment of the said Jacob Dawson, deceased, as aforesaid, conh- 
‘) veyed the title in fee-simple of the following-described real 
estate to the grantees named in her deeds so made, to wit: 
the southeast quarter (+) of the southeast quarter (4 } of section 
thirty-five (35), in township number ten (10) north, range number 
six (6), and the west half (4) of the southeast quarter (4) of section 
number nineteen (19), in township number ten (10) north of range 
number seven (7), in Lancaster county, State of Nebraska, and that 
the plaintiffs, W.J. Van Dorn and G. W. Lashus, have become 
vested, and by reason of the conveyance so made as aforesaid by 
the said Edith J. Dawson seized in fee-simple of the title of the said 
southeast quarter (}) of the southeast quarter (}) of section number 
thirty-five (55), township number ten (10) north, range number 
six (6). 
And the said plaintiffs, A. W. Hawley, George Warder, H. O. 


' Snow, and Samuel Arthur, have, by reason of the conveyances so 


made as aforesaid and conveyances made subsequent thereto, be- 
come seized of the title in fee-simple in the said west half (4) of the 
southeast — (4) of section number nineteen (19), township number 
ten (10) north of range number — (7). 


That the said Hawley is the owner of sixty acres of said tract of 


land; that the said Samuel Arthur is the owner of five (5) acres ; 
that said George Warder is the owner of ten (10) acres, and the said 
H. O. Snow is the owner of five acres thereof. 

The plaintiffs further state that neither of the said defendants 
nor any of them make any claim to the real estate or any of it 
herein described, except by, through, and under the certain deeds 
of conveyances, to which reference is hereinafter made, and which 
conveyances was made and executed by the heirs of the said Jacob 
Dawson, deceased, and that the only and sole claim of such heirs 
and the defendants herein is made-under the last will and _ testa- 
ment and the conveyances aforesaid ; that the defendants and each 
of them claim to have some interest in the several! tracts, pieces, and 
parcels of land herein described under the provisions of the said 

last will and testament and the deed of conveyances subse- 
10 quently made by the said heirs as aforesaid; but these plain- 

tiffs allege the truth to be that neither or any of the defend- 
ants herein have any valid or equitable claim, title, or interest 
whatsoever in or to anv of the said real estate. 


And the plaintiffs further allege that on or about the 15th day of 


September, 1879, the said defendants, Dawsons, heirs of the said 
Jacob Dawson, deceased, and their wives, and the defendants, High- 
land H. Wheeler and Lionel C. Burr, conspired and confederated 
together for the purpose and with the wicked and fraudulent intent 
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to cloud and encumber the titles of the plaintiffs to their said sev- 
eral lots, tracts, and parcels of land, and to disturband harass them 
in the possession of the same, by various and vexatious suits and 
proceedings at law, by means whereof put the plaintiffs to great 
trouble and expense, and to extort large sums of money from them 
for the purpose of carrying said conspiracy into effect and effecting 
the designs of the same aforesaid said defendants, Dawsons, as the 
heirs of Jacob Dawson, without any consideration whatever except 
said fraudulent as conspiracy aforesaid, but for the pretended consid- 
eration of seventy-five thousand ($75,000) dollars executed and de- 
livered to the said Highland H. Wheeler and the said Lionel C. 
Burr a certain pretended deed or deeds of conveyance assuming and 
pretending to quit-claim and convey, but without covenants of war- 
ranty or of title of any other covenants whatever, all of the said real 
estate of which the said Jacob Dawson died seized as aforesaid. In 
consideration whereof, and-as a part of said conspiracy aforesaid, it 
was agreed that the said Wheeler and Burr should pay, deliver 
over, and convey to sald defendants Dawsons one-fourth of what- 
ever goods, effects, chattels, or money they should by means of said 
conspiracy and the suits, actions, and proceedings at law, and 
otherwise by them to be commenced and prosecuted as afore- 
said, be able to extort or obtain from these plaintiffs or any of 
them, and that the said Wheeler and Burr should retain as their own 
the balance thereof. And thereupon, by agreement of said par- 
1] ties and for the purpose and upon the consideration of further 
and better carrying said conspiracy into effect and to insure 
the division. of said expected plunder between the said parties 
according to the terms of said agreement the said defendants, 
Wheeler and Burr,on or about the 27th day of April, [SSO, executed 
a pretended deed or pretended deeds of conveyance ot all of said 
property pretending to quit-claim and convey, but without cove- 
nants of warranty or of title or any other covenants whatever, and 
for the further purpose of enabling such suits, actions, and proceed - 
ings to be prosecuted in the United States circuit and district courts 
of the district of Nebraska, and for no other consideration whatever, 
but for the pretended consideration of seventy-five thousand (75,000) 
dollars to the defendant, Ezekiel Giles, who resides in the State of 
lowa and who is a man of no property or pecuniary means what- 
ever, but that said pretended deeds were never in fact delivered to 
or accepted by said Giles, but were by the said Wheeler and Burr, 
together with the vpretended deed or deeds so executed and delivered 
by the said Dawsons to said Wheeler and burr ‘as aforesaid, all of 
said deeds being witnessed and acknowledged in form sufficient to 
entitle them to record on or about the 1] day of January, A. D. 1882, 
tiled for record in the clerk’s office, Lancaster county, Nebraska, and 
recorded in the book of deed records in said office, and that of said 
pretended deeds now remain on record as aforesaid, whereby it is 
alleged and pretended by the defendants that the legal title and 
ownership of all of said property is In the said defendant Giles. 
And the plaintiffs further allege that the said defendants further, 
for the purpose of carrying said conspiracy into effect and in the 


5 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


actual execution thereof have, for more than a year last past, falsely 
and fraudulently represented and pretended to these plaintiffs, and 
publicly and generally to all persons, that by the terms of said will 
and in accordance with the intent of said testator said will only 
conveyed to the said Edith J. Dawson a life estate in said 
12 real property subjected, to be determined and divested by the 
marriage of said Edith J. Dawson, and that the said Edith J 
Dawson had no right, power, or authority, under the terms of said 
will or in accordance with the intent of said test: itor, at any time or 
for any purpose, to sell or convey to the plaintiffs +, OF any person 
whoinsoever, the fee-simple title to any of said land, and that on 
the 15th of November, 1879, the said Edith J. Dawson did inter- 
marry with one Pickering, whereby all interest, right, title, estate, 
and right of possession of whatever nature of these plaintiffs, and 
every of them, In or to their said several lots, tracts, pieces, and par- 
cels of land, or any of them, did, on said last-named day, wholly 
and utterly cease and determine, and have commenced and have 
threatened, and still threaten and are about to commence, divers 
and vexatious suits In ejectment and suits and proceedings in law 
and in equity in the said courts of the United States and in the 
courts of this State, for the purpose of recovering damages by the 
way of rents from these plaintiffs, and from their several tenants and 
occupants of said several lots and parcels of land for the purpose of 
recovering possession of said lots and parcels, together with the said 
buildings, structures, and imprevements so put and erected thereon 
by these plaintiffs as aforesaid, and have threatened and _ still 
threaten and are about to cause the said defendant Giles, who is the 
father-in-law of the said defendant Burr, to execute and deliver and 
cause to be recorded deeds of conveyance to divers persons and cor- 
porations to the plaintiffs unknown, of each and all of the said sev- 
eral lots and parcels belonging to these plaintiffs, by means of all of 
which said false and fraudulent claims, publications, and petenses, 
and by means of said threats and suits aforesaid, the said defend- 
ants have grievously injured, disturbed, and annoyed these plaintifis 
in the enjoyment of their said properties, and have destroyed the 
market value and salableness of the same, and have expelled 
15 and threatened to expel and drive away the tenants of the 
plaintifis of said property and deprive the plaintiffs of the 
rents, issues , profits, and posse ssion of the same, besides putt lige the 
plaintiffs to great trouble and expense in the hiring of counsel and 
the paying of fees of clerks, sheriffs, constables, marshals, and wit- 
nesses in and about the necessary vor waite of said vexatious and 
champertous suit and proceeding at law and in equity aforesaid. 
And these plaintiffs further say that a very large and consider- 
able — of the said lotsand parcels of land so owned and occupied by 
these plaintifis, including the lands so owned and occupied by the 
plaintiffs Van Dorn and Lashus and by the pl: erg Allen W. Haw- 
ley, were so sold and conveyed by the said Edith J. Dawson for the 
purposes by and through the negotiations of the defendant, Lionel 
C. Burr, subsequent to the first day of January, A. D. 1874, who at 
all times since said last-named date has been, and now is, the con- 
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fidential agent and attorney of the said Edith J. Dawson and of the 
said heirs of the said Jacob Dawson, deceased, and that at the time 
of the sale and conveyances of each of said lots and parcels as afore- 
said, and the payment of the purchase price therefor by the grantees 
thereof, and as a main and principal inducement thereto, the said 
Burr expressly represented and stated to the said several grantees, 
and especially to the said plaintiffs Van Dorn and Lashus, and to 
the grantees of said lands so owned by the plaintiff Hawley, upon 
his professional honor as an attorney-at-law and as such confidential 
agent and attorney as aforesaid, that said will conveyed a fee-simple 
title absolute to said property to said Edith J. Dawson, with full right, 
power, and lawful authority to sell and convey the same in manner 
the same was sold and conveyed, all which representations were 
then, and at all times have been, well known to all of the several 
defendants herein, as well as the fact that the said representations 
and statements and full faith and reliance thereon were the 
l4 sole consideration of the payment of the purchase-money for 
all of said lots and parcels. 

Plaintiffs further say that all the several lots and parcels of land 
now owned and occupied by these plaintiffs as aforesaid were so sold 
and conveyed by the said Edith J. Dawson prior to the 15th day of 
November, 1879. Plaintiffs further say that the said defendants, 
Highland H. Wheeler and Lionel C. Burr, at and during all the 
times mentioned in this petition subsequent to the first day of Janu- 
ary, 1874, have been, and they now are, attorneys-at-law duly ad- 
mitted to practice in the Supreme Court and in the several district 
courts of this State and of the several United States courts of the 
State of Nebraska. , 

Wherefore these ptaintiffs pray the judgment and decree of this 
court that the said defendants, and each and all of them, and all 
persons claiming through and under them, or any of them, or acting 
or assuming to act by the authority or with the connivance of the 
defendants, or any of them, be restrained and enjoined during the 
pendency of this action from in any manner, by suit, action, or pro- 
ceedings at law or in equity in the courts of this State or any other 
courts, assailing, traducing, or questioning the title or possession or 
right of possession of these plaintiffs, or any of them, in or to said 
lots, tracts, or parcels of land, or any of them, or by such suits or 
proceedings, or in any other manner, to interfere with or question 
the possession of these plaintiffs, or any of them, or their tenants or 
other persons holding under them to any of said lots or parcels of 
land, or to the rents, issues, profits, use, or occupation of the same, or 
any of the same, and that the said defendants, and each and all of 
them, be likewise restrained during the pendency of this action 
each and all of them from executing, acknowledging, or delivering, 
or authorizing, advising, or conniving at the execution, acknowl- 
edgment, or delivery of, or the recording or filing for record or any 

deed or pretended deed or instrument of writing conveying 
15 or incumbering or pretending or assuming to convey or en- 
cumber or in any manner affect the title, occupancy, or pos- 
session or right of possession of said lots or parcels of land, or any 
2—648 
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of them, or interfering with the same in any manner whatever ; that 
on the final hearing of this cause said injunction be made perpetual 

2d. And the plaintiffs further pray that a certain pretended deed 
of conveyance bearing date about September 15th, 1879, executed 
by the defendants, William R. Dawson, Sarah Dawson, M. C. Daw- 
son, and M.S. Dawson, as grantors, purporting to convey said lands 
to the said defendants, Lionel C. Burr and Highland H. Wheeler, 
and now of record in the clerk’s office of Lancaster county, Nebraska, 
and also a certain pretended deed bearing date about the 27th day 
of April, 1880, executed by the defendant, Melita C. D. Tillman, as 
a grantor, and purporting to convey said lands to the defendant 
Giles, and now of record in said clerk’s office, and also a certain 
pretended deed of conveyance executed by the defendants, Albert 
L.. Dawson and A. A. K nicely, as granvors, and purporting to con- 
vey said lands to the defendants Burr and Wheeler; and also a 
certain pretended deed of conveyance executed by the said defend- 
ants, Highland H. Wheeler and Lionel C. Burr, and purporting to 
convey the said lands to the defendant Giles, all now of record in 
said clerk’s office, be, each and all of them, cancelled and annulled, 
and set aside and held for nought. 

ord. ‘That each and all of the said plaintiffs be adjudged and 
decreed to have a good, valid, and indefeasible title in fee-sim ple 
of the several lots, tracts, pieces, and parcels of land so held and 
owned by them as aforesaid, free and clear of all claims, hens, de- 
mands, interest, title, or incumbrance of the said defendants, or any 
of them, or of any person ciaiming through or under them, or any 
of them, and for such other, further, or different judgment, order, 
decree, or relief as in equity and vo00d conscience ought to be entered 
herein. 

GALEY & ABBOTT, 
16 , HARWOOD & AMES, 
T. M. MARQUETT, 
Plaintiffs’ Attorneys. 


STATE OF NEBRASKA, Lancaster County : 


Samuel G. Owen, being duly sworn, says that he is one of the 
plaintifis in the foregoing action; that he knows the contents of th: 
foregoing petition, and that the contents thereof are true. 


SAMUEL G. OWEN. 


Subseribed in my presence and sworn to before me this 27th day 
of January, A. D. 1882 


Ss. B. POUND. Judge. 


On reading the foregoing petition, and being satisfied the plain- 
tiffs are entitled thereto, it is, on motion of plaintiits’ attorneys, 
ordered that a temporary injunction issue as prayed for in said 
petition, upon plaintiffs executing to the defendants an undertak- 
ing in the sum of four thousand dollars, conditioned as required by 
law, with sureties, to be approved by the clerk of the district court 
in and for the county of Lancaster. 

January 27, 1582. 


S. B. POUND, Judge. 


AU a pe al ae oo Ae SS oe See 
S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. ll 
(Endorsed:) State of Nebraska, Lancaster county, ss. In the dis- 
trict court of the 2nd judicial district of Nebraska. S. W. Little, 
S. G. Owen, et al. vs. Ezekial Giles e al. Petition, 3174. 1274. Filed 
Jan. 27, 1882, at 8.40 p.m. A. D. Burr, el’k D. C. 


Whereas, in a certain action now pending in the district 

7 court of the second judicial district of the State of Nebraska, 
in and for Lancaster county, in which Samuel W. Little and 

D. B. Alexander and others are plaintiffs and Ezekiel Giles and 
Highland H. Wheeler et als. are defendants, a temporary injunction 


has been granted, on the application of said plaintiffs, restraining 
| the said defendants, and each and all of them, and all persons 
claiming through or under them, or any of them, during the pend- 
ency of this action and until further order of said court, in all re- 
: spects as prayed for in the prayer to the petition in said action, 
. which prayer is expressly referred toand made a part thereof: 
J Now, therefore, we, Samuel G. Owen and A. P. 8. Stewart, as prin- 
“ cipals, and John R. Richards and T. P. Quick, as sureties, do hereby 


undertake, jointly and severally, to the defendants in said action, 

and each and al! of them, in the sum of four thousand dollars, as 

affixed by the court, that the plaintiffs shall pay to the defendants 

in said action, and each of them, so enjoined as aforesaid, all and 

singular the damages they, or either of them, may sustain by reason 

of such injunction, if it shall be finally decided that said injunction 

ought not to have been granted. 

Y SAMUEL G. OWEN. 

S A. P. S. STUART. 

Tr JOHN R. RICHARDS. 
T. P. QUICK. 

STATE OF NEBRASKA, | 


SS. 
Lancaste r County, } 


The above bond and the sureties thereon are approved by me on 
this 27th day of January, A. D. 1882 
A. D. BURR, 
Clerk of District Court. 


the 7 
the (Indorsed :) Injunction bond. District court. Samuel W. Little 
et al. vs. Ezekiel Giles et al Marg uett, Galey, Harwood & Ames, 
; plaintiffs’ attorneys. Filed Jan. 27, 1882. <A. D. Burr, el’k D. C. 
lay LS And thereupon, to wit, on the 27th day of January, 1882, 
there was issued out of said clerk’s othee a summons, in the 
C. words and heures as follows, to wit 
ALT= Sumnions 
eys, 
said THE STATE OF NEBRASKA, | 
- 88 
tak- Laneaste y County, } 
d »Y The State ot Nebraska to the sherifl of said COUNLY, Greeting 
our 


You are hereby commanded to notify Ezekiel! Giles, L. C. Burr. 


H. H. Wheeler, Albert L. Dawson. William R. Dawson, Sarah H 
1, 
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Dawson, M. C. Dawson, M. 8. Dawson, A. A. Knicely, William A. J. 
Goodwin, and Melita C. D. Tillman, defendants, that they have been 
sued by 8. W. Little, Samuel Arbuckle, D. Bb. Alexander, A. J. Saw- 
yer, S. G. Owen, Lorenzo Assmessen, R. H. Oakley, Sarah... Pureell, 
A. P. 5S. Stuart, Thomas R. Clark, Mary A. McElhinney, D. C. Kin- 
sell, Hannah Selwood, Alexander C. Huestis, W. J. Van Dorn, G. 
W. Lashus, Charles D. C. Huestis, Allen W. Hawley, A. F. Lewis, 
Samuel Arthur, G. F. Thornton, Sarah Cummings, William H. Run- 
dell, Jacob Freedman, O. P. Austin, J. A. Buckstaff, Mary T. MeNair, 
George D. Camp, Wilbur F. Kellogg, Elizabeth N. Chase, Sarah A. 
Gable, Samuel Aughey, Clarinda A. Bumstead, Elizabeth Paden, 
Martha KE. Snowden, Thomas Woods, Joseph 8. Hoagland, Eliza W. 
Pillsbury, Henry V. Hoagland, W.8. Garrison, C. L. Hooper, 8. E. 
Story, V. E. Farmer, Josephine St. Louis; Frank J. Wassika, Ella N. 
Miller, John H. Schwabold, Helen Weber, Samuel! Henderson, Chris- 
tine Bohlman, Joseph Richardson, Patrick Lyons, W. Sanford Gee, 
Allen Cogswill, M. B. Cheeney, Mary E. Maloney, Emma A. Beach, 
Barret F. Loath, Francis D. Howell, L. S. Howell, Samuel D. Bacon, 
Henry S. Gordon, executor of the estute o! 2 L] ‘Tuttle. dee ased : 
Jacob Freedman, Samuel 'T. English, Guy A. Barnum, H. O. Snow, 
George Warder, D. D. Muir, George W. Severance, Rody A. Prin- 
dell, Mina W. Brown, W. J. Van Dorn, and W.G., Lashus, plaintiffs, 
in the district court of the second judicial district, in and for the 
said’ county of Lancaster, and that unless the Vy ahswer by the 27th 
day of February, A. D. 1882, the petition of said plaintiffs filed 
against them in the clerk’s office of said court such petition 
19 shall be taken as true and judgment rendered accordingly. 
You will .make due return of this summons on or before the 

sixth (6th) day of February, A. D. 1882. 

Witness my hand and seal of said court at Lincoln, this 27th day 
of January, A. D. 1882. 
RR, Clerk. [sEAt. | 


(Endorsed :) Summons. District court, No. 3174. doc. kh. page 
74. Samuel W. Little ef al.. plaintiffs, vs. Iezekiel Giles et al., de- 
fendants. “Injunction allowed.” Attest: A. D. Burr, clerk. 
Returnable Feb’y 6, 1882. Galey & Abbott, T. M. Marquett, Har- 
wood & Ames, att ys for plaintiffs. Which said summons was on 
the 2d day of February returned and filed in said clerk’s office en- 
dorsed as follows: Received 9 o'clock p. m., Jan’y 27, 1882. Gran. 
Ensign, sheriff. 


STATE OF NEBRASKA, | 
Lancaster County, | 


I hereby certify that on the 27th day of Jan’y, 1882, I served the 
within writ of sumimons on the within-named L. C. Burr & H. H. 
Wheeler by delivering to each of them a true and certified copy of 
the within summons with all the endorsements thereon. Ezekiel 
Giles, Albert L. Dawson, William R. Dawson, Sarah H. Dawson, M. 


‘> 


S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. L3 


C. Dawson, M.S. Dawson, A. A. Kniceley, William A. J. Goodwin, 
and Mailtia C. D. Tillman not found in my bailiwick. 
GRAN. ENSIGN, Sheriff. 
by S. M. MELICK, Deputy. 


Fees: Service, 75: coples, SL.OO: inileage, 20: total, $1.95. 
Filed February 2, 1852. 
A. D. BURR, 
Clerk D. C. 


And on the same day there was issued out of said clerk’s office 
another summons in the words and figures following, to wit: 


. lias SUMLMONS. 


THE STATE OF NEBRASKA, | 
Lancaste 3 County. j 


ees 


The State of Nebraska to the sheriff of Cass county, Greeting : 

You are hereby commanded to notify Ezekiel Giles, L. C. Burr 
Ht. H. Wheeler, Albert L. Dawson, William R. Dawson, Sarah H. 

Dawson, M. ©. Dawson, M.S Dawson, A. A. Kniceley, Wil- 
20) ham A. Goodin, and Melita C. D. Tillman, defendants, that 
they have been sued by S. W. Little, Samuel Arbuckle, D. B. 

Alexander, A. J. Sawyer, S. G. Owen, Lorenzo Assmesson, R. H. 
Oakley, Sarah J. Purcell, A. P. 5S. Stuart, Thomas R. Clark, Mary A. 
McElhinney, D. C. Kinsell, Hannah Selwood, Alexander C. Huestis 
W.J. Van Dorn, G. W. Lashus, Charles D. E. Huestis, Allen W. 
Hawiey, A. F. Lewis, Samuel Arthur, G. F. Thornton, Sarah Cum- 
mins, William H. Rundell, Jacob Freedman, O. P. Austin, J. A. 
Buckstaff, Mary 'T. McNair, George D. Camp. Wilbur F. Kellogg, 
Klizabeth N. Chaise, Sarah A. Gable, Samuel Aughey, Clarainda A. 
Bumstead, Klizabeth Paden, Martha A. Snowden, ‘Thomas W oods, 
Joseph S. Hoagland, Eliza W. Pillsbury, Henry V. Hoagland, W.S. 
Garrison, G. 8. llooper, S. EK. Story, Vv. BE. Farmer, Josephine St. 
Louis, Frank J. Washika, Ella N. Miller, John H.Sehwabold, Helen 
Webber. Samuel Henderson, ( ‘hristine Bohiman., Joseph Richardson, 
Patrick Lyons, W. Sanford Gee, Allen Cogswell, M. B. Cheeney, 
Mary E. Maloney, Emma <A. Beach, Barrett IF. Loath, Franeis D. 
Howell, L. 8. Howell, Samuel D. Bacon, Henry 8S. Gordon, executor 
of the estate of EF. H. Tuttle, deceased : Jacob ire edman, Samuel 7; 
English, Guy A. Barnum, H. O. Snow, George Warden, D. D. Muir, 
Creorge W. Severance, Rody A. Prindell, Nina W. Brown, W.J. Van 
Dorn, and G. W. Lashus, plaintiffs,in the district court of the second 
judicial district in and for the said county of Lancaster; and that 
unless they answer by the 27th day of February, A. D. 1882, the 
petition of said plaintiffs, filed against them in the clerk’s office of 
said court, such petition will be taken as trueand judgment rendered 
accordingly. You will make true return of this summons on or 
betore the 6th day of February, A. D. 1882. 

W itness my hand and seal of said court, at Lineoln, this 27th day 
of January, A. D. 1882. 

| SEAL. | A. D. BURR, Clerk. 
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(Endorsed:) Summons. District court. No. 3174, doc. K, page 

74. Samuel W. Little el al.. plaintiffs, DS, Kzekiel Giles et al... detend- 

ants. “Injunction allowed.” Attested: A. D. Burr, el’k D. 

21 C. Returnable Feb’y 6, 1882. Galey & Abbott, T. M. Mar- 
quett, Harwood & Ames, att’ys for plaintiffs. 


Which said summons was returned and filed in said clerk’s office 
February 6th, A. D. 1882, endorsed as follows: 


STATE OF NEBRASKA, | 
Cass County, j = 
| rec’d this writ at 4 o'clock p. m. on the 3d day of February, A. 
D. 1582, and,as commanded hereby, I summoned the within-named 
Albert L. Dawson, M.S. Dawson, and Melita C. D. Tillman, on the 
4th day of February, A. D. 1882, in Cass county, Nebraska, by de- 
livering to each of them in person a true and certified copy of this 
SUDIMOTIS and all the endorsements thereon. Kzkiel Griles, L.. Lb. 
Burr, H. H. Wheeler, W. R. Dawson, Sarah H. Dawson, A. A. 
Kk nicely, and Ww. A. Ng Cyoodin and M. (". Dawson not found 1n) (ass 
county, Nebraska 
R. W. HY ERS, 
She riff Cass County, Nebraska. 
By M. McELWAIN, 
Deputy. 


ees, $1.75; mileage, $2.00; total, $5.75; paid by Owen & Oakley. 
Filed February 6, 13352. 
A. D. BURR, 
Crk D. C. 


And on the 27th day of January, 1882. there was also filed in the 
clerk’s office a certain affidavit, in the words and figures following, 
to wit: 7 


Affidavit for Publication of Summons. 


oe 


In the District Court of the Second Judicial District of the State of 
Nebraska in and for Lancaster County. 


Samue.L W. Lirrie, Davin B. ALEXANDER, SAMUEL G. OWEN. and 
Others 
aga mnst 
EZEKIEL GILes, Lionet C. Burr, HIGHLAND H. WHEELER, ef al 


Tue Stare or NEBRASKA, |... 
Lancaste Tr County, eee « 


John H. Ames, being by me first duly sworn, says he is one of 
the duly authorized attorneys of record of the plaintiffs in the above- 
entitled action named: that this case is one of those mentioned in 
section number seventy-seven (74 } of the code of clyil procedure of 
this State: that the above-named defendant, Ezekiel Giles, is a non- 
resident of the State of Nebraska and claims the title to or some 
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liens or interest, actual or contingent, in or to the following- 
22 described property situate in this State, to wit: The east half 

of the northeast quarter of section number thirty-five, in 
township number ten north, of range number six east, of the sixth 
principal meridian, in Lancaster county, Nebraska, platted and re- 
corded July 15th, 1870, by Edith J. Dawson as “ Dawson’s Addition 
to South Lincoln;” and also.the west half of the southeast quarter 
of section number nineteen, in town. ten north, of range number 
seven east, of the sixth principal meridian, in said county; and also 
the southeast quarter of the southeast quarter of said last-mentioned 
section, and that the relief demanded in the above-entitled action 
consists In excluding each and all of said defendants, and ail per- 
sons claiming through or under them, or either of them, from any 
and all title, claim, lien, or interest In or to said property, or any 
part thereof, to wit: The said defendants claim the title to said 
lands, or some lien or interest therein, by virtue of certain pre- 
tended conveyances thereof by the heirs of Jacob Dawson, late of 
said county, deceased, to H. H. Wheeler and L. C. Burr, and by a 
pretended deed of Highland H. Wheeler | and | Lionel C. Burr, of 
said property, to said Giles, which said pretended deeds of convey- 
ance are of record in the clerk’s office of said Laneaster county and 
constitute a cloud upon the title of the plaintiffs to portions of said 
land, constituting substantially all thereof which said plaintiffs hold 
in severalty by virtue of sales and conveyances thereof and diverse 
mesne conveyances by Edith J. Dawson, relict and devisee of said 
Jacob Dawson, and the object of this action is to set aside said pre- 
tended conveyances and quiet the title of the plaintiffs in and to 
said lands. Affiant further says that service of summons cannot be 
made on said defendants, or any of them, within this State. 


JOHN H. AMES. 


Subscribed in my presence and sworn to before me on this 27th 
day of January, 1882. 
A. D. BURR, 
Vk D. C. 


23 (Endorsed:) Affidavit for publication. District court. 

Samuel W. Little e¢ al. vs. Ezekiel Giles et al. Marquett, 
Harwood, Ames & Galey, plaintiffs’ attorney. Filed Jan. 27, 1882. 
A. D. Burr, cl’k D. C. 


And afterwards, to wit, on the 20th day of February, 1882, there 
were filed in said clerk’s office certain affidavits in words and fig- 
ures following, to wit: 


STATE OF NEBRASKA, |... 

Lancaster County, ; al 

I, V. E. Farmer, in said county, on oath do say: That I have 
never authorized T. M. Marquett, 8. B. Galey, N. C. Abbott, N. 8. 
Harwood, nor John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action for me or in my 
behalf or in my name, either severally or jointly with others, against 
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Ezekiel Giles, Highland H. Wheeler, Lionel C. Burr, William A. J. 


Goodin, and the heirs and representatives of Jacob Dawson, late of 


Lancaster county, Nebraska, deceased, Or any or either of them, and 
if any such action has been commenced in my name it was done 
without my knowledge or consent, and I do not wish it to proceed 
or to be prosecuted farther, and I repudiate the action of said att’ys 
and pl’fis so far as I am concerned. 


V. E. PALMER. 


Subscribed in my presence and sworn to before me this 30th day 
of January, 1882. 
[ SEAL. | J. H. MCMURTRY, 
Notary Public. 


STATE OF NEBRASKA, | 
»- ae ° 


Lancaster County, 

[, Frank J. Wassika, in said county, on oath do say: That I have 
never authorized ‘T. M. Marquett, S. B. Galey, N.C. Abbott, N. S. 
Harwood, nor John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action for meor in ny 
behalf, or in my name, either severally or jointly with others, 
against Ezekiel Giles, Hiland H. Wheeler, Lionel C. Burr, William 
A. J. Goodin, and the heirs and representatives of Jacob Dawson, 
late of Lancaster county, Nebraska, deceased, or any or either of 

them, and if any such action has been commenced in my 
24 name it was done without my knowl dge or consent, and | do 

‘not wish if Lo proceed or to be prosecuted farther, and [ repu- 
diate the action of said att’ys and pl’fis so far as | am concerned. 


Fr. W. WASIKA. 


Subscribed in my presence and sworn to before me this 30th day 
of January, 1882. 
[ SEAL. | L. MEYER, 
Notary Public. 


. 
4 


(Endorsed :) Little e al. vs. Giles etal. Aftidavitsof V. E. Farmer 
and Frank J. Wassika. Filed Feb. 20, 1882. <A. D. Burr. el’k 
D. C. , 


STATE oF lowa, 
Woodbury County, } 


a) Oo 

[, Nina W. Brown, of said county, on oath do say: I have never 
authorized T. M. Marquett, S. B. Galey, N. C. Abbott, N.S. Harwood, 
or John H. Ames, or any one of them, or any person whomsoever, 
to commence or prosecute for me or in my name, elther severally 
or jointly with others, any action or suit against Ezekiel Giles, Hiland 
Wheeler, Lionel C. Burr, William A. J. Goodin, and the heirs and 
representatives of Jacob Dawson, late of Lancaster county, Nebraska, 
deceased, or any or either of them, and if any such suit or action has 
been commenced it was done without my knowledge, consent, or 
authorization, and I do not wish it proceeded with or prosecuted 
farther, and I hereby repudiate any such suit that has been 


—y 


“4 


L 


“4 


S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 17 


commenced so far as I am concerned; and I further say that I am 
the person denoted and referred to as Mina W. Brown in a certain 
suit now pending in the district court for Lancaster county, Ne- 
braska, wherein 8. W. Little et a/. are plaintiffs and Ezekiel Giles et 
al. are defendants. 


NINA M. BROWN. 


Subscribed in my presence and sworn to before me this 8 day of 
February, 1852, by Nina M. Brown. 
[SEAL. | J. P. BLOOD, 
Notary Publie in and for Woodbury County, la. 


(Endorsed :) Little et al. vs. Giles et al. Affidavit of Nina 
25 M. Brown. Filed Feb. 2,1882. <A. D. Burr, el’k D. C. 


THe STATE OF Lowa, | 
Ringgold County,” | 


* Ae 


[, Zachary T. Kinsell, of said county, on oath do say that I am 
the agent ol LD). ©. Kinsell, duly authorized in the premises to make 
this statement by the said D. C. Kinsell, who now is and for the 
four months last passed has been a resident of the State of Calli- 
fornia ; that said D. C. Kinsell has never authorized T. M. Marquett, 
S. LB. Galey, N. C. Abbott, N. 8. Harwood, ov John EH. Ames, of Lin- 
coln, Nebraska, or either of them, or any other person whomsoever, 
to commence or prosecute any suit or action in the district court of 
the State of Nebraska for Lancaster county, nor in any other court 
whatsoever, in his name, either severally or jointly with others, 
against Ezekiel Giles, Highland H. Wheeler, Lionel C. Burr, William 
A. G. Goodin, and the heirs and representatives of Jacob Dawson, 
late of Lancaster COUNLY, Nebraska, deceased, or any or either of 
them, and if any such action has been commenced it was com- 
menced without his knowledge, authorization, or consent, and he 
repudiates the bringing and repudiation and prosecution of any 
such action in his name, and the action of the plaintiffs and attor- 
nevs in bringing and prosecuting any such action, and he does not 
desire any such action, if any such there be prosecuted farther, in 
his name or as far as he is concerned. 


Z. 'T. KINSELL. 


Subscribed in my presence and sworn to before me this 18th day 

of February, A. D. 1882. 
E. H. STRINGHAM, [seat] 
Notary Publie. 

(Endorsed:) Little et al. vs. Giles et al. Affidavit [of] Z. T. Kinsell. 
Filed Feb. 20, 1882. A. D. Burr, el’k D. C. 
THE STATE OF NEBRASKA, | ., . 

. - 8s: 
Lancaste g County, } 

I, L. C. Burr, on oath do say that G. W. Lashus,a party named as 

a plaintiff in an action now pending in the district court of the 
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second judicial district of Nebraska for Lancaster county, 
26 wherein 8S. W. Little et al. are plaintiffs and Ezekiel Giles et 

al. are defendants, never authorized T. M. Marquett, Galey & 
Abbott, Harwood & Ames, any or either of them, or any person 
whomsoever to commence or prosecute said action ; that said action 
was commenced and is being prosecuted without his knowledge, au- 
thorization, or consent. 


L. C. BURR. 


Subscribed in my presence and sworn to before me this 20 day of 


February, A. D. 1882. : 
GUY A. BROWN, [seAt.| 


Clerk Supre me Court. 


(Endorsed:) S. W. Little ef al. vs. Ezekiel Giles e¢ al. Affidavit of 


L. C. Burr. Filed Feb. 20th, 1882. A. D. Burr, el’k D. C. 


STATE OF NEBRASKA, 


j 


. * SS 
( ount Ol Lancaster. 
Y 


[, Elizabeth Paden, in said county, on oath say that I never au- 
thorized T. M. Marquett, S. B. Galey, N. C. Abbott, N. S. Harwood, 
nor John H. Ames, nor any one of them, nor any person whomso- 
ever, to commence or prosecute any action for me or in my behalf, 
either severally or jointly with others, vs. Ezekiel Giles, Highland 
H. Wheeler, L. C. Burr, William <A. J. Goodin, and the heirs and 
representatives of Jacob Dawson, late of Lancaster county, Nebraska, 
deceased, or any or either of them, and if any such action has been 
commenced in any court in said county in my name it has been 
done without my knowledge or consent, and I do not wish it to pro- 
ceed or be prosecuted farther, and | repudiate the action of said 
pretended att’ys or plaintiffs so far as I am concerned. 


KLIZABETH PADEN. 


Subscribed in my presence and sworn to before me this 13th day 
of February, A. D. 1882 
L. ©. BURR, [seat.] 
Notary Public. 


(Endorsed:) Little et al. vs. Giles et al. Affidavit of Elizabeth 
aden. Filed Feb. 20,1882. A. D. Burr, cl’k D. C. 


27 STATE OF CALIFORNIA, os 
Los Angeles County, j * | 

I. i ES Hawley, in said county, on oath do Say that | have 
never authorized T. M. Margquett, S. b. Galey, N. C. Abbott, N.S. 
Harwood, or John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action for me or in my 
behalf, either severally or jointly with others, against Ezekiel Giles, 
Hiland H. Wheeler, Lionel C. Burr, William A. G. Goodin, and the 
heirs and representatives of Jacob Dawson, late of Lancaster county, 
Nebraska, deceased, or any or either of them, and if any such action 
has been commenced in my name it was done without my knowl- 
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edge or consent, and | do not wish it to proceed or be prosecuted 
farther, and [ repudiate the action of said attorneys so far as I am 


concerned. 
A. W. HAWLEY. 


Subscribed in my presence and sworn to before me this 7th day 
of February, A. D. 1882. 
[ SEAL. | W. D. STEPHENSON, 
Notary Public in and for Los Ang les County. 


(endorsed :) Little et al. vs. Giles ef al. Affidavit of A. W. Hawley. 
Filed Feb. 20, 1882. <A. D. Burr, cl’k D. C 


STATE OF NEBRASKA, |... 

Lancaster County, § eg. 

I, Franeis D. Howell. and L. 8. Howell, in said county, on their 
several oaths do say that J have never authorized T. M. Marquett, 
S. B. Galey, N. C. Abbott, H. S. Harwood, nor John N. Ames, nor 
any one of them, norany persoll whomsoever, Lo commence or prose- 
cute any action for me or in my behalf or in my name, either sever- 
ally or jointly with others, against Ezekiel Giles, Highland H. 
W heeler, Lionel C. Burr, William A. J: Goodin, and the heirs and 
representatives of Jacob Dawson, late of Lancaster county, Nebraska, 
deceased, or any or either of them, and if any such aetion has been 
commenced in my name it was done without my knowledge or con- 
sent, and do not wish it to proceed any further. 


LS. HOWELL. 
FRANCIS D. HOWELL. 


28 Subscribed in my presence and sworn to before me this 
30th day of January, 1882. 
L. C. BURR, 
Notary Public. 

STATE OF NEBRASKA, | 
" a) a 

Lancaster County, j 

[, Samuel T. English, in said county, on oath do say that I have 
never authorized T. M. Marquett, 8. B. Galey, N. C. Abbott, N.S. 
Harwood, nor John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action for me or In my 
behalf, either severally or jointly with others, against Ezekiel Giles, 
Highland H. Wheeler, Lionel C. Burr, William A. J. Goodin, and 
the heirs and representatives of Jacob Dawson, late of Lancaster 
county, Nebraska, deceased, or any or either of them, and if any 
such action has been commenced in my name it was done without 
iny knowledge or consent, and I do not wish it to proceed or be 
prosecuted further. 
SAM’LS. ENGLISH. 


Subscribed in my presence and sworn to before me this 31 day of 


January, 1882. 
[SEAL. | L. MEYER, 
Notary Public. 
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(Endorsed :) Little et al. vs. Giles et al. Affidavits of Francis D. 
Howell and L. 8S. Howell and Sam. 8. English. Filed Feb. 20, 1582. 


A. D. Burr, cl’k D. C. 


STATE OF NEBRASKA, | 
Lancaster County, | 


aS. 


[, Chrieten Bohlman, in said county, on oath do say that I have 


never authorized T. M. Marquett, S. B. Galey, N. C. Abbott, N. 5. 
Harwood, nor John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action for me or in my 
behalf, either severally or jointly with others, agalhst Iezekiel Giles, 


Highland H. Wheeler, Lionel C. Burr, William A. J. Goodin, and 


the heirs and representatives ot Jacob Dawson. late O} the COUNnLY of 


Lancaster, Nebraska, deceased, or any or either of them, and if any 
such action has been commenced in my name it was done without 
my knowledge or consent, and I do not wish it to proc ed or to be 

prosecuted farther, and I repudiate the action of said att’ys 
20) for said plaintiff so far as I am concerned. 


CHRIS. BOHLMAN. 


Subscribed in my presence and sworn to before me this Ist Gay 
of February, 1882. 
| L. C. BURR, 
Notary Public. 
(Endorsed :) Little ef al. vs. Giles et al. Affidavit of Christian 
Bohlman. Filed Feb. 20, 1882. A. D. Burr, el’k D. C. 


STATE OF NEBRASKA, 2 . 
' 8s . 
Lancaster County, 


[, P. J. Thornton, in said county, on oath do say that I have 
never authorized ‘T’. M. Marquett, S. B. Galey, N.C. Abbott, N.S. 
Harwood, nor John H. Ames, hor any one ot them. nor any person 
whomsoever, to conimence or prosecute any action for me or in my 
behalf, either severally or jointly with others, against Ezekiel Giles, 
Highland H. Wheeler, Lionel C. Burr, William A. J. Goodin, and 
the heirs and representatives of Jacob Dawson, late of Lancaster 
county, Nebraska, deceased, or any or either of them, and if any 
such action has been commenced in my name it was done without 
my knowledge or consent, and [ do not wish it to proceed or be 
prosecuted farther, and I repudiate the action of said attorneys for 
said plaintiffs as far. as I am concerned. 

P. J. THORNTON. 

Subscribed in my presence and sworn to before me this Ist day of 
February, 1882. 7 

WM. R. KELLY, [sear] 
Notary Publie. 


(Endorsed :). Little et al. vs. Giles et al. Affidavit of P. J. Thorn- 
ton. Filed February 20,1882. A. D. Burr, el’k D. C. 


‘ 
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STATE OF NEBRASKA, | 


. ‘ SS , 
Lancaster ¢ ounty. j 


[. Ellen Miller, in said county, on oath do say that I have never 
authorized 'T. M. Marquett,S. B. Galey, N.C. Abbott, N.S. Harwood, 
nor John H. Ames, nor any one of them, nor any person whomso- 
ever, to commence or prosecute any action fer me in my behalf, 
either severally or jointly with others, against Ezekial Giles, High- 
land H. Wheeler, Lionel (C. Burr, William A. a i Goodin, and the 

heirs and representatives of Jacob Dawson, late of Lancaster 
30 county, Nebraska, deceased, or any or either of them, and if 

any such action has been commenced in nV hamMe it was 
done without my knowledge or consent, and I do not wish it to 
proceed or be prosecuted farther, and | repudiate the action of said 
att’ys so far as | am concerned. 


ELLA M. MILLER. 


Subscribed in my presence and sworn to before me this 3rd day 
of February, 1582. 
C.C. BURR, [sEAt.| 
Notary Public. 


STATE OF NEBRASKA, | 


. >» 88°: 
Laneaste r County. } 


|, Charles D. Bacon, in said county, on oath do say that I have 
never authorized T. M. Marquett, S. B. Galev, N. C. Abbott, N.S. 
Harwood, nor John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action for me or In my 
behalf, either severally or jointly with others, against Ezekiel Giles, 
Highland H. Wheeler, Lionel C. Burr, William A. J. Goodin, and 
the heirs and representatives of Jacob Dawson, late of Lancaster 
county, deceased, or any or either of them, and if any-’such action 
has been commenced In my name it was done without my knowl- 
edge or consent, and [ do not wish it to proceed or to be prosecuted 
farther, and | repudiate that action of att'ys tor pl tf so far as I am 
concerned. 


CHARLES D. BACON. 


Subscribed in my presence and sworn to before me this 2nd day 
of February, 1882. 
L. C: BURR, 
Notary Public. 
(Endorsed :) Little et al. vs. Giles et al. Affidavits Ellen Miller, 
[and | Chas D. Bacon. Filed Feb. 20, 1882. A. D. Burr, el’k D. C. 


STATE OF NEBRASKA, | 
Lancaste r County, } 


> SS. 


I, A. F. Lewis, in said county, on oath do say that I have never 
authorized T. M. Marquett, 5. BB. Galey, N. C. Abbott, N. S. Har- 
wood, or John H. Ames, or any one of them, or any person whom- 
soever, to commence or prosecute any action for me or in my behalf, 


, 
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either severally or jointly with others, against Ezekiel Giles, High- 
land H. Wheeler, Lionel C. Burr, William <A. J. Goodin, and the 
heirs and representatives of Jacob Dawson, late of Lancaster 


ol county, deceased, or any or either of them, and if any such’ 


action has been commenced in my name it was done without 
ny knowledge and consent. 


A. F. LEWIS. 


Subscribed in my presence and sworn to before me this 31st day 
of January, A. D. 1882 
GUY A. BROWN, 


( Ve rk Supre nee Court. 


(iEndorsed:) Little ef al. —. Affidavit of A. F. Lewis. Filed 
Feb. 20,1882. A. D. Burr, cl’k D. C 


STATE OF NEBRASKA, | 
Lancaster County, } 


SS ; 


I, Elizabeth M. Chase, in said county, on oath do say that I have 
never authorized T. M. Marquett, 8. B. Galey, N. C. Abbot, N.S. 
Harwood, nor John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action for me or in my 
behalf, or in my name, either severally or jointly with others, against 
Ezekiel Giles, Highland H. Wheeler, Lionel C. Burr, A. J. Goodin, 
and the heirsand representatives of Jacob Dawson, late of Lancaster 
county, deceased, or any or either of them, and if any such action 
has been commenced in my name it was done without my knowl- 
edge or consent, and | repudiate the action of said atty’s W pl’ffs. 


ELIZABETH M. CHASE. 


Subscribed in my presence and sworn to before me this 30th day 
of January, 1582. 

L. C. BURR, [sEAt.] 
Notary Public. 
STATE OF NEBRASKA, | __ 

Lancaster County, { 

I. Emma A. Beach, in said county, on oath do say that I have 
never authorized T. M. Marquett, S. B. Galey, N. C. Abbott, N.S. 
Harwood, nor John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action for me or 1n my 
behalf, or in my name, either severally or jointly with others, against 
Ezekiel Giles, Highland H. Wheeler, Lionel C. Burr, William A. J. 
Goodin, and the heirs and representatives of Jacob Dawson, late of 
Lancaster county, Nebraska, deceased, or any or either of them, and 
if any such action has been commenced in my name it was done 

without my knowledge or consent, and I repudiate the 
32 action of said att’ys & pl’ffs, and I do not wish it prosecuted 
anv farther. 


EMMA A. BEACH. 


~~» 4 
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Subseribed in my presence and sworn to before me this 30th day 
of January, 1882. 
L. C. BURR, [seat] 
Notary Publie. 


(Endorsed:) Little ef al. vs. Giles et al. Affidavits of Elizabeth 
Chase, Emma A. Beach. Filed Feb. 20,1882. A. D. Burr, cl’k D.C. 


STATE OF NEBRASKA, | __- 
Lancast r County, J val 
|, George D. Camp, in said county, on oath do say that I have 

neither authorized T. M. Marquett, S. B. Galey, N. C. Abbott, N.S. 

Harwood, or John H. Ames, nor any one of them, nor any person 

whomsoever, to commence or prosecute any action for me or In ny 

behalf, either severally or jointly with others, against Kzekiel Giles, 

Highland H.W heeler, William A. J. Goodin, and the heirs and repre- 

sentatives ot Jacob Dawson. late of Lancast r COUNTY, Nebraska, 

deceased, or any or either of them, and if any such action has been 
commenced in my name it was done without my knowledge or con- 
sent, and I do not wish it to proceed or to be prosecuted farther, and 
repudiate the action of said att’ys and pl tts as far as lam con- 
cerned. 

GEO. D. CAMP. 


Subscribed in my presence and sworn to before me this 5lst day 
of January, 1582. | 
A. D. BURR, [seat.] 

CTE BD: C. 
STATE OF NEBRASKA, | 
Lancaster County, § 


88 : 


[, Wilber F. Kellogg, in said county, on oath do say that I have 
never authorized T. M. Marquett, S. B. Galey, N. C. Abbott, N.S. 
Harwood, or John H. Ames, or any one of them, or any person 
whomsoever, to commence or prosecute any action for me or in my 
behalf, either severally or jointly with others, against Ezekiel Giles, 
Hiland H. Wheeler, Lionel C. Burr, William A. J. Goodin, and the 
heirs and representatives of Jacob Dawson, late of Lancaster 
county, deceased, or any or either of them, and if any such 
action has been commenced in my name it was done without 
my knowledge or consent, and I do not wish it to be proceeded with 
or to be prosecuted farther. I say | had a conversation with T. M. 
Marquett, but did not understand I was to be a party pl’ff in action. 


W. FL KELLOGG. 


~~ 
* « 
~~ 


Subscribed in my presence and sworn to before me this 31st day 
of January, A. D. 1882. 
WILLIAM B. KELLEY, [seat] 
Notary Public. 


(Endorsed :) Little et al. vs. Giles et al. Aftidavits of Geo. D. Camp, 
W. F. Kellogg. Filed Feb. 20,1882. <A. D. Burr, cel’k D. C. 
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STATE OF NEBRASKA, | 
Lancaster County, j 


SS be 


I, Joseph S. Hoagland and Henry V. Hoagland, in said county, 
on their several oaths do Say that J have never authorized T. M. 
Marquett, 8. b. Galey, N. C. Abbott, N.S. Harwood,:- nor John H. 
Ames, nor any one of them, nor any person whomsoever, to com- 
mence or prosecute any action for me or in my behalf, either sever- 
ally or jointly with others, against Ezekiel Giles, Hiland H. Wheeler, 
Lionel C. Burr, William A. J. Goodin, and the heirs and representa- 
tives of Jacob Dawson, late of Lancaster county, deceased, or any or 
either of them, and if any such action has been commenced in my 
name it was done without ney knowledge or consent, and J do not 
wish it to proceed or to be prosecuted further, and repudiate the 
action of said att’ys and pl’ffs. 

JOSEPH $8. HOAGLAND. 
HENRY V. HOAGLAND. 


Subscribed in my presence and sworn to before me this 31st day 
of January, 1882. 
A. D. BURR, 
CUk D.C. 


(Endorsed :) Little et al. vs. Giles et al. Affidavits of Joseph Hoag- 
land, Henry V. Hoagland. Filed Feb. 20,1882. A. D. Burr, D C. 


Od STATE OF NEBRASKA, | 


8s: 
Lancaster County, j 


I, Barrett F. Roath, in said county, on oath do say that I have 
never authorized T. M. Marquett, 5. B. Galey, N.C. Abbott, N.S. 
Harwood, nor John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute for me or in my behalf, or 
in my name, any action, either severally or jointly with others, 
against Ezekiel Giles, Highland H. Wheeler, Lionel C. Burr, Wiliiam 
A.J. Goodin, and the heirs and representatives of Jacob Dawson, 


deceased, late of Lancaster county, Nebraska, or any or either of 


them, and if any such action has been commenced in my name it 
was done without my knowledge or consent, and I do not want it to 
proceed any further. 


) B. F. ROATH. 


Subscribed in my presence and sworn to before me this 50th day 
of January, 1882. 
L. C. BURR, [sear.] 
| Notary Public. 
STATE OF NEBRASKA, | 


. > $$ - 
Lancaster County, § 


I, Adam Bax, in said county, on oath do say that I have never 
authorized T. M. Marquett, 8. B. Galey, N.C. Abbott, N.S. Harwood, 
nor John H. Ames, nor any or either of them, nor any person whom- 
soever, for me or in my behalf, either severally or Jointly with others, 
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to commence or prosecute any action against Ezekiel Giles, High- 
land H. Wheeler, Lionel C. Burr, William A. J. Goodin, and the 
heirs and representatives of Jacob Dawson, late of Lancaster county, 
Nebraska, or any or either of them; and if any such action has 
been commenced in my name it was done without my knowledge 
or consent, and I do not wish it te proceed any further. 


ADAM BAX. 


Subscribed in my presence and sworn to before me this 30th day 
of January, 1882. 
L. C. BURR, [sEat.} 
Notary Public. 


(Endorsed :) Little eé al. vs. Giles et al. Affidavits of Barret F. 
Roath, Adam Bax. Filed February 20,1882. A. D. Burr, el’k D. C. 


35 STATE OF NEBRASKA, | 
. . > 88 
County of Lancaste 4 


|, Josephine St. Louis, being first duly sworn on her oath, say: I 
never authorized T. M. Marquett, 8. B. Galey, N. C. Abbott, N.S. 
Harwood. nor John HH. Ames, hor any one of them, nor any person 
whomsoever, to commence or prosecute any action for me or in Iny 
behalf, either jointly or severally with others, vs. Ezekiel Giles, High- 
land H. Wheeler, L. C. Burr, William A. J. Goodin, and the heirs 
and repre sentatives of Jacob Dawson, late of Lancaster county, 
Nebraska, deceased, or any or either of them, and if any such action 
has been commenced in my name it was done without my knowl- 
edge or consent and I do not wish it to proceed or be prosecuted 
farther, and so far as I am concerned I[ repudiate the action of said 
attorneys and plaintiffs in said action. 


JOSEPHINE ST. LOUIS. 


Subscribed in my presence and sworn to before me this 8th day 
of February, A. D. 1882. 
WM. R. KELLEY, [set.] 
, Notary Public. 


(Endorsed :) Little et al. vs. Giles et al. Affidavit Josephine st. 
Louis. Filed Feb. 20,1882. <A. D. Burr, — D. C. 


STATE OF NEBRASKA, | 
’ - SS M 
Lancaster County, | 


|, A. J. Sawyer, in said county, on oath, do say that I have never 
authorized 'T. M. Marquett, 5. B. Galey, N.C. Abbott, N.S. Harwood, 
nor John H. Ames, nor any one of them, nor any person whomso- 
ever, to commence or prosecute any action for me or in my behalf, 
either severally or jointly with others, against Ezekiel Giles, High- 
land H. Wheeler, Lionel C. Burr, William A. J. Goodin, and the 
heirs and representives of Jacob Dawson, late of Lancaster county, 
Nebraska, deceased, or any or either of them, and ifany such action has 
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been commenced in my name it was done without my knowledge 
or consent and I do not wish it to proceed or to be prosecuted further. 


A. J. SAWYER. 


Subscribed in my presence and sworn to before me this 31 day of 
January, 1852. 


GUY A. BROWN, [seat] 
Clerk Supreme Court. 


36 (Endorsed :) Little e al. vs. Giles et al. Affidavit A. J- 
Sawyer. Filed Feb. 20,1882. A. D. Burr, cl’k D. C. 


STATE OF NEBRASKA, | 
. ‘oe * 
Lancaste r County, J 


I, Sarah Cummings, in said county, on oath do say that I have 


never authorized T. M. Marquett, 8. B. Galey, N. C. Abbott, N.S. 
Harwood, or John H. Ames, nor any one of them, nor any person 
whomesoever,to commence or prosecute any action for me or in my | 
behalf, either severally or jointly with others, against Ezekiel Giles, 
Highland H. Wheeler, Wilham <A. J. Goodin, and the heirs and 
representatives of Jacob Dawson, late of Lancaster county, Nebraska, 
deceased, or any or either of them, and if any such action has been 
commenced in my name it was done without my knowledge or con- 
sent, and | do not wish it to proceed or to be prosecuted farther, and “a 


[ repudiate the action of said att’v and pl’ffs as far as I am con- 
cerned. | 


SARAH CUMMINGS. 


Subscribed in my presence and sworn to before me this 6th day 
of February, 1882. 
L. C. BURR, [sEAt.] 
Notary Public. 


(Endorsed :) Little et al. vs. Giles et al. Affidavit of Sarah Cum- ' 
mings. Filed Feb. 20,1882. <A. D. Burr, el’k D.C. | 


STATE OF NEBRASKA, | 
—_ F ss . 
Lancaster County, § 


[, Geo. W. Severance,in said county,on oath do say that I have 
never authorized T. M. Marguett, S. B. Galey, N. C. Abbott, N.S. 
Harwood, or Jolin H. Ames, or any of them, or any person whom- a 
soever, to commence or prosecute any action for me or in my name, 
either severally or jointly with others, against Ezekiel Giles, High- 
land H. Wheeler, Lionel C. Burr, William A. J. Goodin, and the R 
heirs and representatives of Jacob Dawson, deceased, orany or either 
of them, and if any such action has been commenced in my name 
it was done without my knowledge or consent. 


GEO. W. SEVERANCE. 
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37 Subscribed in my presence and sworn to before me this 2d 
dav of February, A. D. 1882. 
B. F. COBB, 
Justice of the Peace. 


(Endorsed :) Little et al. vs. Giles et al. Affidavits of George W. 
Severance. Filed February 22,1882. <A. D. Burr, el’k D.C. 


STATE OF NEBRASKA, ) 
, * » SN “ 
County of Lancaster, | 


Patrick Lyons, being first duly sworn on his oath, says: I never 
authorized T. M. Marquett, 8. B. Galey, N. C. Abbott, N. S. Harwood, 
or John H. Ames, nor any one of them, nor any person whomsoever, 
to commence or prosecute any action for me in the district court of 
said county, or in my behalf, either severally or jointly with others, 
against Ezekiel Giles, H. H. Wheeler, L. C. Burr, Wm. A. J. Goodin, 
and the heirs of Jacob Dawson, late of said county, deceased, or any 
or either of them, and if any action has been commenced in my 
name it was done without my knowledge or consent, and I do not 
wish it to proceed or be prosecuted farther, and I repudiate the 
action and conduct of said att’ys and pl’ffs, and all of them, and I 
further say that about the lst of October, 1881, I sold said lot 9, block 
44, set up in said petition, toone Seth Cole by warranty deed,and he 
now owns said lot, and has not recorded his said deed. 

PATRICK LYONS. 

Subscribed in my presence and sworn to before me this 14th day 
of February, 1882. 

WM. R. KELLEY, [seat] 
Notary Publie. 


(Endorsed :) Little et al. vs. Giles et al. Affida-it [of] Patrick 
Lyons. Filed Feb. 20,1882. <A. D. Burr, cl’k D.C. 


STATE oF NEBRASKA, 
- | * 4 Ss 
County of Lancaster, | 


Louisa Bax, being first duly sworn, on her oath says: She never 
authorized T. M. Marquett, S. B. Galey, N.C. Abbott, N.S. Harwood, 
nor John H. Ames, nor any person whomsoever, to commence or 

prosecute any action in said county for me or in my behalf, 
38 either jointly or severally with others, vs. Ezekiel Giles, H. H. 

Wheeler, L.C. Burr, Wm. A. J. Goodin, and the heirs of Jacob 
Dawson, late of said county, deceased, or any or either of them, and 
if any action has been commenced in said county or in any court in 
my name it was done without my knowledge or consent, and I do 
not wish it to proceed or be prosecuted further, and so far as [ am 
concerned [ repudiate the action of said pretended att’ys and pl’fls. 

LOUISA E. BAX. 

Subscribed in my presence and sworn to before me this 13 day of 
February, 1882. 

L.C. BURR, [seAt.] 
Notary Public. 
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(Endorsed :) Little et al vs. Giles ef al. Affidavit of Louisa Bax 
Filed Feb. 20, 1882. A. D. Burr, el’k D.C. 


STATE OF NEBRASKA, | 
Lancaster County, | 


r ss ‘ 


I, J. A. Buckstaff, in said county, on oath, say that I have never 
authorized T. M. Marquett,S. B. Galey, N. C. Abbott, N. 5. Harwood, 
nor John H. Ames, nor any one of them, nor any person whomsoever, 
to commence or prosecute any action for me or on my behalf, or in 
my name, either severally or jointly with others, against Ezekiel 
Giles, Highland H. Wheeler, Lionel C. Burr, William A. J. Goodin, 
and the heirs and representatives of Jacob Dawson, late of Lancaster 
county, deceased, or any or either of them, and if any such action 
has been commenced in my name it was done without my knowl- 
edge or consent, and I do not wish it to proceed or be prosecuted 
farther, and I repudiate the action of said att’ys and pl’fts. 


J. A. BUCKSTAFF. 


Subscribed in my presence and sworn to before me this 30th day 
of January, 1882. 
L. MEYER, [seAt.] 
Notary Public. 
STATE OF NEBRASKA, | 


} 88 : 
Lancaster County, | 


I, Hellen Webber, in said county; on oath do say that I have never 
authorized T. M. Marquett,S. B. Galey, N. C. Abbott, N.S. Har- 
ov wood, or John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action 1D my 
name for me or on my behalf, either severally or jointly with others, 
against Ezekiel Giles, Highland H. Wheeler, Lionel C. Burr, Wil- 
liam A. J. Goodin, and the heirs and representatives of Jacob Daw- 
son, late of Lancaster county, Nebraska. deceased, or any or either 
of them, and if any such action has been commenced in my name 
it was done without my knowledge or consent, and I do not wish it 
to proceed or be prosecuted farther, and I repudiate the action of 
said att’ys and pl’ff’s so far as I am concerned. 


HELEN WEBBER. 


Subscribed in my presence and sworn to before me this 30th day 
of February, 1882. 
L. C. BURR, [seat.] 
Notary Public. 


(Endorsed :) Little et al. vs. Giles et al. Affidavits of J. A. Buck- 
staff, Helen Weber. Filed Feb. 20,1882. <A. D. Burr, el’k D. C. 
STATE OF NEBRASKA, : 

mt > SS 
County of Lancaster, | 


Jesse P. Chipman, being first duly sworn, on his oath says: | 
never authorized T. M. Marquett, 8. B. Galey, N. C. Abbott, N. 8. 
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Harwood, or John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action in the district 
court of said county for me or in my behalf, either severally or 
jointly with others, against Ezekiel Giles, H. H. Wheeler, L. C. Burr, 
Wm. A. J. Goodin, and the heirs and representatives of Jacob Daw- 


son, late of said county, deceased, or any or either of them, and if 


any such action was commenced in my name it was without my 
knowledge or consent, and I do not wish it to proceed or be prose- 
cuted further, and I repudiate the action and conduct of said pre- 
tended attorneys and plaintiffs and all of them so far as I am con- 
cerned. 


JESSE P. CHIPMAN. 


Subscribed in my presence and sworn to before me this 14 day of 


February, A. D. 1882. : 
W. M. LEONARD, [seat.] 
Notary Public. 


(Endorsed :) Little et al. vs. Giles et al. Affidavit of Jesse 
40 P.Chipman. Filed Feb. 20, 1882. A. D. Burr, el’k D. C. 
STATE OF NEBRASKA, | ., . 
Lancaster County, } 
|, D. D. Muir, in said county,on oath do say that I have never au- 
thorized 'T. M. Marquett, S. B. Galey, N.C. Abbott, N. 5S. Harwood, 
nor John H. Ames, nor any one of them, nor any person whomso- 


ever, to commence or prosecute any action for me or in my behalf, 


or in my name, either severally or jointly with others, against Kze- 


kiel Giles, Highland H. Wheeler, Lionel C. Burr, William A. J. 


Goodin, and the heirs and representatives of Jacob Dawson, late of 


Lancaster county, Nebraska, deceased, or any or either of them, and 
if any such action has been commenced in my name it was done 
without my knowledge or consent, and [ do not wish it to proceed 
or be prosecuted farther, and I repudiate the action of said attorneys 
and pl'ffs. 

D. D. MUIR. 


Subscribed in my presence and sworn to before me this 30 day of 


January, 1882. . | 
L. ©. BURR, [sEAz.| 

Notary Public. 

STATE OF NEBRASKA, | 


88 : 
Lancaster County, | 


[, Lorenzo Assmussen, in said county, on oath do Say that | have 
never authorized ‘T. M. Marquett, S. 5B. Galey, N. C. Abbott, N. S. 
Harwood, nor John H. Ames, nor any one of them, nor any person 
W homsoever, to coInmelnce or prosecute any action for meor 1n ny 
behalf, or in my name, either severally or jointly with others, against 


Ezekiel Giles, Highland H. Wheeler, Lionel C. Burr, William A. J. , 


Goodin, and the heirs and representatives of Jacob Dawson, late of 
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Lancaster county, Nebraska, deceased, or any or either of them, and 
if any such action has been commenced in my name it was done 
without my knowledge or consent, and I do not wish to proceed or 
be prosecuted farther, and I repudiate the action of said plaintiffs 
so far as | am concerned. 


LORENZO ASMUSSEN. 


Subseribed in my presence and sworn to before me this 30 day of 
January, 1882. 
L. MEYER, [SsEAt.} 
Notary Public. 


4] (Endorsed:) Little et al. vs. Giles ef al. Affidavits of D. D. 
Muir — Lorenzo Asmussen. Filed Feb. 20. 1882. <A. D. 
Burr, el’k D. C. 


STATE OF NEBRASKA. 
County ot Lancaste r } 


SS = 


Themas R. Clark, being first duly sworn, on his oath says: That 
I never authorized T. M. Marquett, 8S. B. Galey, N. C. Abbott, N. S. 
Harwood, nor John H. Ames, or any person whomsoever, to com- 
menee or prosecute any action for me or in my behalf, either sev- 
erally or jointly with others, in the district court of said county, 
against Ezekiel Giles, H. H. Wheeler, L. C. Burr, W. A. J. Goodin, 
and the heirs of Jacob Dawson, late of said county, deceased, or any 
or either of them, and if such action has been commenced in my 
name it was done without mv knowledge or consent, and I do not 
wish it to proceed or be prosecuted farther, aud I repudiate the action 
of said pretended attorneys and plaintiffs so far as I am concerned. 

THOMAS R. CLARK. 
Witness to signature : 


ADAM BAX. 


Subscribed toin my presence and sworn to before me this 10th day 
of February, A. D. 1882. 


> 
Justice of the Peace 


(Endorsed :) Little et al. vs. Giles ef al. Affidavit of Thomas R. 
Clark. Filed Feb. 20,1882. A. D. Burr, el’k D. C. 


STATE OF NEBRASKA, | 


‘ » 8S 
Lancaster County, | 


I, Henry Chilers, of said county, on oath do say that I have 
never authorized ‘TT. M. Marguett, S. H. Galey, N. C. Abbott, N. S. 
Harwood, or John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action for me or in ny 
behalf, in the district court for said county, or in my name, either 
severally or jointly with others, against Ezekiel Giles, Highland H. 
Wheeler, Lionel C. Burr, William A. J. Goodin, and the heirs and 
representatives of Jacob Dawson, late of Lancaster county, deceased, 


Wee Foe 


—_——— oe 


——— | 6 
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or either of them, and if any such action has been commenced 
42 it was without my knowledge or consent, and I do not wish it 
to proceed or be prosecuted farther, and | repudiate the action 
and conduct of said pretended att’ys and plaintiffs. 
his 
HENRY x CHILERS. 
mark. 
Witness to mark of Henry Chilers: 
HIGHLAND H. WHEELER. 


Subscribed in my presence and sworn to before me this 20th day 
of February, A. D. 1882. 
| GUY A. BROWN, 
( lerk Supre me Court. 


(Endorsed :) Little et al. vs. Giles. Affidavit of Henry Chilers. 
Filed Feb. 20,1882. A. D. Burr, cl’k D. C 


STATE OF NEBRASKA, | 
. a a 
Lancaster County, J 


[, W. Sanford Gee, in said county, on oath do say that I have 
never authorized T. M. Marquett,S. B. Galey, N. C. Abbott, N. 3. 
Harwood, or John H. Ames, nor any one of them, nor any person 
whomsoever, to commence or prosecute any action for me or In my 
behalf, either severally or jointly with others, against Ezekiel Giles, 
Highland H. Wheeler, Lionel C. Burr, William A. J. Goodin, and 
the heirs and representatives of Jacob Dawson, late of Lancaster 
county, deceased, or any or either of them, and if any such action 
has been commenced in my name it was done without my knowl- 
edge or consent, and I do not wish it to proceed or be prosecuted 
farther, and, as far as | am concerned, I repudiate the action of said 
att’ys for pl’ffs and pl ffs. 

W. SANFORD GEE. 


Subscribed in my presence and sworn to before me this 6th day 
of February, A. D. 1882. 
L. C. BURR, [seat] 
Notary Public. 
STATE oF NEBRASKA, } 
Lancaster ( ounty, j 


P SS = 


[, William H. Rundell, in said county, on oath do say that I 
have never authorized T. M. Marquett, 8. B. Galey, N. C. Abbott, 
N.S. Harwood, nor John H. Ames, nor any of them, nor any person 
whomsoever, to commence or prosecute any action for me or in my 
behalf, either severally or jointly with others, against Ezekiel Giles, 
Highland H. Wheeler, Lionel C. Burr, William A. J. Goodin, and 

the heirs and representatives of Jacob Dawson, late of Lan- 
43 caster county, Nebraska, deceased, or any or either of them, 

and if any such action has been commenced in my name it 
was done without my knowledge or consent, and I do not wish it 
to be proceeded with or prosecuted farther, and I repudiate the ac- 
tion of said pl’ffs and said att’ys. 


WILLIAM H. RUNDELL., 


ST GIG llr atc 
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~ 


Subscribed in my presence and sworn to before me this 31st day 
of January, A. D. 1882. 
L.C. BURR, [seat.] 
Notary Publie. 


(Endorsed :) Little e al. vs. Giles et al. Affidavit of S. W. Gee, 
Wm. H. Rundell. Filed Feb. 20,1882. <A. D. Burr, cl’k D. C. 


STATE OF NEBRASKA, | 

Lancaster County, 

I, Mary _. MeNair, In said county, on oath do say that I have 
never authorized ‘T. M. Marquet, S. b. Galey, N. C. Abbott, H. 8. 
Harwood, nor John H. Ames, nor any one of them, nor any person 
whomsoever, to commence any action for me or in my behalf, either 
severally or jointly with others, against Ezekiel Giles, Highland H. 
Wheeler, Lionel C. Burr, William A. J. Goodin, and the heirs and 
representatives of Jacob Dawson, late of Lancaster county, Nebraska, 
deceased, or any or either of them, and if any such action has been 
commenced in my name it was done without my knowledge or con- 
sent, and I do not wish it to proceed or be prosecuted further, and | 
repudiate the action of plfls’ att’ys so far as | am concerned. 

her 
MARY x T. McNAIR. 
iis 

Witness: 

A. BAX. 


Subseribed in my presence and sworn to before me this Ist day of 
February, 1882. 
L. C. BURR, [seat.] 
Notary Public. 
STATE OF NEBRASKA, | 


, 88: 
Lancaste } County, } 


[, W. E. Selwood. in said county, On oath do Say that | ith agent 
of Hannah Selwood; have never authorized T. M. Marquett, 5. B. 
Galey, N. C. Abbott, N. S. Harwood, nor John H. Ames, nor any one 
of them, by her or myself, hor any person whomsoever, to commence 
or prosecute any action for me or In ny or her behalf, either sever- 
ally or jointly with others, against -Ezekiel Giles, Highland H. 

W heeler, Lionel C. Burr, William A. J. Goodin, and the heirs 
4] and representatives of Jacob Dawson, late of Lancaster county, 

Nebraska, deceased, or any or either of them, and if any such 
action has been commenced in my hame it was done without Iny or 
her knowledge or consent, and neither she nor | do not wish it to 
proceed or to be prosecuted further, and | repudiate the action. of 
said att’ys for pl’ffs so far as | am concerned. 


W. bE. SEL WOOD. 
Subscribed in my presence and sworn to before me this Ist day of 
February, 1882. 
L. C. BURR, [seat] 
Notary Public. 
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(Endorsed :) Little et al. vs. Giles et al. Affidavit of Mary T. Me- 
Nair, W. E. Selwood. Filed Feb. 20,1882. <A. D. Burr, el’k D. C, 


STATE OF MICHIGAN,  } 
> 2 8s: 
County of Kalamazoo, | 


[, Allen Cogswell, being duly sworn, on oath do say he never au- 
thorized. T. M. Marquetf, 8. B. Galey, N. C. Abbott, N.S. Harwood, 
nor John H. Ames, nor any of them, nor any person whomsoever, 
to commence or prosecute an action in district court of Lancaster 
county, Nebraska, for me or in my behalf, and if said or any action 
has been commenced by them, or any of them, ur any one in my 
name, it was done without my knowledge or consent, and I do not 
wish it to proceed or be prosecuted farther, and I repudiate the ac- 
tion and conduct of said pretended att’ys and pl ffs so far as I am 
concerned, 


ALLEN COGSWELL. , 


Subscribed in my presence and sworn to before me this 16th day 
of Mebruary, A. D. 1882. 
FRANK P. MUHLENBERG, 
Notary Public. 


STATE OF MICHIGAN, County of Kalamazoo ’ 


I, Theron F. Giddings, clerk of the county of Kalamazoo and of 
the circuit court in and for said county, do hereby certify that Frank 
P. Muhlenberg, whose genuine signature appears to the foregoing 
affidavit, was, at the time of signing the same, a notary public in 
and for said county duly commissioned and sworn; that all of his 

official acts as such are entitled to full faith and credit, and 
15 that the said circuit court is a court of record having general 
jurisdiction. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court this L6th day of Keb’y, LSS2. 


THERON F. GIDDINGS, Clerk. [seat] 

(Endorsed :) Little et al. vs. Giles et al. Affidavit Allen Cogswell. 
Filed Feb. 20, 1882. <A. D. Burr, el’k D. C. 

And afterwards, to wit, on the 20th day of February, A.-Eh LSS2, 
there were filed in said clerk’s office a certain demurrer, answer, 
and disclaimer, bond, and petition for removal to United States cir- 
cuit court, which were in the words and figures following, to wit: 


Demurvrer. 


In the District Court, Lancaster County. 


S. W. Littze e¢ al. vs. Ezexktet GILes et al. 


Now comes the defendant Giles and demurs to the petition. herein 
and alleges as grounds therefor: 

1. That several causes of action are improperly joined in said 
petition. 
5—648 
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2. That there ts a defect of arties plaintiff. 
3. That the said petition does not state facts sufficient to constitute 
a cause of action 
J. M. WOOLWORTH, 
Att'y for Def’t Giles. 


(Endorsed -) S. W. Little et al. vs. Ikézekiel Giles e¢ al. Demurrer. 
Filed Feb. 20, 1882. <A. D. Burr, ce’k D.C. J. M. Woolworth, att’y 
for defendant. 


‘In District Court Lancaster County. 
S. W. Lirrre et a/. vs. EZEKIEL GILEs et al 


Now Come the de fendants, Li. CU. Burr, LH. H. W heeler, Albert wi 
Dawson, M.S. Dawson, and Melita C. D. Tillman, and for an- 
if) swer to the petition filed herein say: That at and long be- 
fore the commencement of this action no one of them claimed 
or pretended to have, and has not now nor claims or pretends to 
have, any right, title, or interest of, in, or to the lands and premises 
in said petition ae ntioned and deseribed, hor any part or parcel 
thereof, and thre >) © defendants, and each and every ot them, disclaim 
all right and title of, in, or to the same or any part thereof. 
W herefore these defendants pray to be hence dismissed with their 
COSLS, 
JI. M. WOOLWORTH, 
Att'y for Def'ts. 
THE STATE OF NEBRASKA, | 
Lancaste ¥ County, } asks 
Lionel C. Burr, being first duly sworn, on his oath says he is one 
of the defendants in said above-entitled action: that he has read 
the above answer, knows the contents thereof, and says the facts 
therein stated are tru 
LIONEL ©. BURR. 
Subseribed in my presence and sworn to before me this 20th day 
of February, A. D. 1882 
W. M. LEONARD, [sEAt.] 
Notary Pubhie. 


(Endorsed :) S. W. Little e al. vs. Izekiel Giles et al. Answer. 
Filed Feb. 20, 1882.. A. D. Burr, e’k D.C. J. M. Woolworth, att’yv 
for def’ts. 

Bond. 
In the District Court, Lancaster County, State of Nebraska. 
S. W. Lirrue et al., Plaintiffs, vs. Ezexrent Gives ef al., Defendants. 

Know all men by these presents that we, Ezekiel Giles, as_princi- 


pal, and Charles C. Burr and Frank L. Seldon, as sureties, and resi- 
dents and citizens of the State of Nebraska, are held and firmly 


r 
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bound unto 8S. W. Little, D. B. Alexander, Samuel G. Owen, R. H. 
Oakley, A. P.S.Stuart, Jacob Freedman, Samuel Aughey, C. L. Cooper, 
John H.Schwabold, Samuel Henderson, Joseph Richardson, Mathew 
5. Cheeney, Samuel Arbuckle, Sarah J. Purcell, Mary A. MeSweeney, 

Alexander C. Huestis, Charles D. C. Huestis, Charles Hanna, 
L7 O. P. Austin, Sarah A. Gable, Celinda A. Bumstead, Martha 

E. Snowden, Thomas Woods, Eliza W. Pillsbury, Charles C. 
D. Snowden, Mary E. Maloney, Henry 8. Gordon, executor of the 
estate of E. H. Tuttle, deceased; H. O. Snow, Samuel Arthur, Guy 
C. Barnum, Rhoda A. Prindell, Mary McElhanney, W.J. Van Dorn, 
W.S. Garrison, 8. E. Story, George Warden, and any and all plain- 
tiffs herein, in the penal sum of one thousand dollars, to the pay- 
ment whereof, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, firmly by these presents. 

Dated Lineoln, Nebraska, February 20th, 1882. 

Whereas the parties above named, as obligees, have broaght an 
action in the district court of the State of Nebraska for Lancaster 
county against the said Ezekiel Giles and others, and the said Giles 
has filed in said court a petition for the removal of said action 
into the circuit court of the United States for the district of Ne- 
braska : 

Now the condition of this obligation is such that 1f the said Giles 
shall enter into such circuit court on the first day of its next session 
a copy of the record in such suit, and pay all costs that may be 
awarded by said circuit court if said court shall hold that such suit 
was wrongfully or improperly removed thereto, then this obligation 
shall be void; otherwise, of force. 

EZEKIEL GILES. 
CARLOS C. BURR. 
FRANK L. SHELDON. 


K;xecuted in my presence and sureties approved by me this 20th 
day of February, A. D. 1882. 
A. D. BURR, 
CVUk D. C. 
(Endorsed :) S. W. Little e¢ al. vs. Ezekiel Giles etal. Bond. Filed 
Feb. 20, 1882. A. D. Burr, cl’k D.C. J. M. Woolworth, att’y for 
defendant. 


In the District Court of the Second Judicial District of the State of 
Nebraska in and for Lancaster County. 


S. W. Lirtrce ef al. vs. EZEKIEL GLLEs ef al 


‘To the said court: 
LS The petition of Ezekiel Giles, defendant in the above- 
entitled action, respectfully shows to the court : 
|. At the commencement of this action your petitioner was, and 
for many years prior thereto had been, and still is, a citizen and 
resident of the State of Iowa; and at the commencement of this 
action the plaintiffs in this action who are hereafter named were 
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and for many years prior thereto had been and still are citizens ef 
and residents in States other than the said State of Iowa; that is to 
say, 5S. W. Little; D. B. Alexander, Samuel G. Owen, R. H. Oakley, 
H. O. Snow, W. J. Van Dorn, A. P. Stuart, Samuel Aughey, C. L. 
Hooper, Jobn H.Schwabold, Matthew B. Cheene y, Samuel Arbuckle, 
Sarah J. Purcell, Mary A. McSweeney, Charles Hanna, Corlinda A. 
Bumstead, Mary E. Maloney, Guy C. Barnum, Rhoda A. Prindell, 
Mary A. McElhainey, Joseph Richardson, W. 8. Garrison, 8. E. 
Story, and Henry S. Gordon were and are citizens of the State of 
Nebraska; Jacob Freeman was and is a citizen of the State of I]li- 
nois; Samuel Henderson was and is a citizen of the State of Texas; 
Thomas Woods, Alexander C. Huestis, and Charles D. C. Huestis 
were and are citizens of the State of Indiana; O. P. Austin was and 
is a citizen of the State of Ohio; Sarah A. Gable was and is a citizen 
of the State of Indiana; Martha E. Snowden and Charles C. Snow- 
den were and are citizens of the State of California; Samuel Arthur 
was and Is a citizen of the State of Pennsylvania; George Warder 
was and is a citizen of the State of New York; Eliza W. Pillsbury 
was and is a citizen of the State of Illinois. 

In this action there are as many different controversies as there 
are » plaintiffs claiming respectively separate and particular parcels 
of land described in the petition, and each one of said controversies 
is Wholly between each individual plaintiff and this defendant and 
it can be fully determined as between them, and to the same others 
impleaded in this action, whether as p aintiffs or defendants, are not 
necessary parties. 

The matter of dispute in each of said controversies exceeds, 

exclusive of costs, five hundred dollars. 
49 4. This action was commenced on the 27th day of January, 
1882, and has not been and is not yet at issue, and could not 
have been tried before the present term of this court. 
5. Your petitioner now here presents to this court a bond, which 
has been duly made, with good and sufficient sureties, conditioned 


that he will enter into the circuit court of the United States. on the’ 


first day of its next session, a copy of the record in the said suit, and 
for paying all costs that may be awarded by said circuit court, if 
said court shall hold that such suit was wrongfully or improperly 
removed thereto. 

Your petitioner therefore prays that this his petition be accepted 
by this court and the above-mentioned suit be removed out of this 
court into the circuit court of the United States for the district of 
Nebraska, and that the said bond be accepted, and this court pro- 
ceed no further in said suit; and for all such other and further re- 
lief as is necessary and proper. 

J. M. WOOLWORTH, 
Att'y for Def’t. 


STATE OF NEBRASKA, i. 
y a oOo. 
County of Lancaster, { 


J, L. C. Burr, being duly sworn, say that I am the attorney of the 
defendant herein, Ezekiel Giles: that I have read this petition for 
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removal of said cause, and know the contents thereof, and the facts 
therein stated are true, as afhant verily believes; and affiant says 
that said Giles is a non-resident of said State of Nebraska, and is 
now absent therefrom. 

L. C. BURR. 

Su bseribed to in my presence and sworn to before nie this 20th day 
of February, A. D. 1882. 
W. M. LEONARD, [seat.] 
Notary Public. 


(Endorsed :) S. W. Little ef al. vs. Ezekiel Giles et al. Petition to 
remove cause to U.S. ecireuit court for district of Nebraska. Filed 
Feb. 20. 1882. A. D. Burr, clk D.C. J. M. Woolworth. att'y for 
def ’ts. 


Be it remembered that on the Ist day of March, A. D. 15582, the 

following proceedings were had and done in a Cause lately 

5V pending in said circuit court, wherein Ezekiel Giles e¢ al. were 
defendants and 8S. W. Little e¢ a/. were plaintiffs: 


S. W. Lirr.e e¢ al. vs. EZEKIEL GILEs. 


The defendant Giles in the above-entitled action having filed his 
petition for removal thereof into the United States cireuit court for 
the district of Nebraska, ana presented his bond in that behalf, it 
is ordered that the said petition and bond be, and the same are, 
and each of them is hereby, accepted and approved, and that this 
cause be removed out of this court into the said cireult court. 


r . ’ . * 
fue STATE OF NEBRASKA, | 
Lancas'e r County, j 


88 | 


I, A. D. Burr, clerk of the district court of the State of Nebraska 
in and for Lancaster county, Nebraska, do hereby certify the above 
and foregoing to be a true, perfect, and complete transcript of the 
record. files, process, and proceedings and the whole thereof in an 
action lately pending in said court, wherein 8. W. Little et al. were 
plaintiffs and Ezekiel Giles et a/. were defendants. 

ln witness whereof I have hereunto set my hand and affixed the 
seal of said court this 20th day—4 o'cl’k }) in.—of February, A. D. 
LSS2. 

[SEAL. | A. D. BURR, 
Clerk, D. C. 


Transcript fees, $20.50. 


Upon the+back of the transcript appear endorsements in words 
and figures following, to wit: 
No. 202 F. Cireuit court U. S., districtof Nebraska. S. W. Little 
et al. vs. Ezekiel Giles etal. Transcript. Filed Feb. 28,1882. Elmer 
D. Frank, clerk. 
ol Thereupon, afterwards, at the January term of said court, on 
the 28th day of February, 1882, the following proceedings were 
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had in said case, as appears of record on folio 635, journal "a os 
said court: 
S. W. Lirrce et al., Plaintiffs, ] 
US. 202 F. 


EzeKIEL Gites et al., Defendants. } 


The defendant Giles in above-entitled suit having filed in this 
court the transeript of the record of the proceedings had therein in 
the district court of the State of Nebraska for the county of Lanecas- 
ter, on motion of J. M. Woolworth, of counsel for said Giles, it is 
ordered that on or before the first day of adjourned January session, 
1882, plaintiffs show cause, if any they have, why this court shall 
not entertain the said suit, and proceed with same as if it had been 
originally brought therein. 

Thereupon, afterwards, to wit, on the first day of March, 1882, 
notion to remand was filed in said case, which said motion to re- 
mand is in words and figures following, to wit: 


Motion. 


In the Circuit Court of the United States in and for the District of 


Nebraska. 
SAMUEL W. Li?ttrLe ef al. vs. EZEKIEL GILEs et all. 


Now come the plaintiffs in the above-entitled cause, and, for the 
purpose of making this motion and none other, move the court to re- 
mand this case to the district court of Lancaster county for the fol- 
lowing reasons: 

First. It appears by the pleadings filed in this case that 

52 Ezekiel Giles, the party who brings this case to this court, is 

not the real party in interest, but that L. C. Burr and H. H. 

Wheeler and the heirs of Jacob Dawson, deceased, are the real 

parties in interest in this case, and this action is brought to this 
court for their benefit. 

Second. It appears that all the parties to this suit who are real 
parties in interest are residents of the State of Nebraska, except 
Ezekiel Giles, who is only a nominal and colorable defendant bhere- 
nN. 

Third. It appears from the files in this cause that no sufficient 
petition or bond was filed in this cause for the removal of his cause 
from the district court of the State of Nebraska to this court, and 
that the pretended petition and bond which was filed was not accepted 
by thecourt, as by the act of Congressin such cases made and provided. 

T. M. MARQUBTT, 

GALEY & ABBOTT, 

HARWOOD & AMES, 
Attys for PIUif 

Upon the back of said motion appear endorsements in words and 
figures following, to wit: 

[Endorsed:] No. 202 G. In the circuit court of the United States 
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for the district of Nebraska. S. W. Little ef al. vs. Ezekiel Giles et al. 
Motion to remand. Filed March 1, 1882. Elmer D. Frank, clerk, 
by F. E. McCrary, deputy cl’k. 


Thereupon, afterwards, at the January term of said court, on the 
5th day of April, 1882, the following proceedings were had in said 
case, as appears of record on folio 651, journal G of said court. 


SW. Lirtce eal. vs. EzeEK1IeEt GILes ef al. 


On motion of J. M. Woolworth, of counsel for the defendant Giles, 
it is ordered that he have leave to withdraw his demurrer 
53 to the bill herein, and file a general answer thereto, and also 
to file a cross-bill; and T. M. Marquett appearing in court 
for said plaintiffs, and consenting thereto, it is ordered that the plain- 
tiffs reply to said answer within thirty days, and that the defend- 
ants in said ecross-bill answer thereto within thirty days. 
Thereupon afterwards, to wit, on the 5th day of April, 1882, the 
answer of Ezekiel Giles was filed in said case; which said answer 
is in words and figures following, to wit: 


In the Circuit Court of the United States, District of Nebraska. 


The answer of Kzekiel Giles, one of the defendants to the bill of 
complaint of S. W. Little, Samuel Arbuckle, D. B. Alexander, A. 
J. Sawyer, 8. G. Owen, Lorenzo Assnesson, R. H. Oakley, Sarah J. 
Purcell, A. P.S. Stewart, Thomas R. Clark, Mary A. McElhinney, 
D. C. Kinsell, Hanna Selwood, Alexander C. Huestes, W. J. Van 
Dorn, G. W. Lashuss, Charles D. C. Huestes, Allen W. Hawley, A. 
I. Lewis, Samuel Arthur, G. F. Thornton, Sarah Cummings, Will- 
iam H. Rundell, Jacob Freeman, O. B. Austin, J. A. Buckstaff, 
Mary T. McNair, George D. Camp, Wilbur F. Kellogg, Elizabeth 
N. Chase, Sarah A. Gable, Samuel Aughey, Clarinda A. Bumstead, 
Klizabeth Paden, Martha I. Snowden, ‘Thomas W oods, Joseph Ss. 
Hoagland, W. 8. Garrison, C. L. Hooper, S. E. Story,V. E. Farmer, 
Joseph St. Louis, Eliza W. Pillsbury, Henry V. Hoagland, Frank 
J. Wassika, Ellen N. Miller, John H. Schwabold, Helen Weber, 
Samuel Henderson, Christian Bohlman, Joseph Richardson, Pat- 
rick Lyons, W. Sanford Gee, Allen Cogswell, M. B. Cheeney, Mary 
ky. Maloney, Emma A. Beach, Barrett I. Loath, Francis D. Howell, 
kK. S. Howell, Samuel D. Bacon; Henry 8. Gordon, executor of the 
estate of E. H. Tuttle, deceased; Jacob Freeman, Samuel T. Eng- 
lish, Guy A. Brown, H. O. Snow, George Warder, D. D. Muir, 
George W. Severance, Rody A. Prindle, Mina W. Brown, W. I. Van 
Dorn, and G. W. Lashers, plaintiffs. 


54 This defendant, now and at all times hereafter saving and 

reserving to himself all and all manner of exceptions which 

may be had or taken to the said bill of complaint, for answer thereto 
Says: 

I. He denies that the dwelling mentioned in said bill, the erection 

of which was commenced by said Jacob Dawson shortly before his 

death, was in no fit or proper condition for a residence, and was a 
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dark, gloomy, or unwholesome place to occupy for a residence, or 
that it was of no value, or that the said Jacob left no personal prop- 
erty of any value except that mentioned in said bill, or that all the 
real estate whereof he died seized was, when he made his said will, 
worth only $10,000, or that at lis death he was largely indebted or 
indebted in the sum of $5,000, or was insolvent or unable to pay 
his debts, or that the said Edith J. was compelled or did sell any of 
the real estate bequeathed and devised to her by said will in order 
to raise money to build a suitable dwelling for herself and her 
family, or to pay his debts, or that the premises or any part thereof 
in sald bill described and alleged LO have been sold for that purpose 
were in fact sold by her for that purpose, or that she sold any of 
the lands in said bill described for the purpose to raise the money 
to pay the debts of the said Jacob or of advancing her son Hamp- 
ton, or that all or any of these persons who claim title to any of the 
lots in said Dawson’s addition to South Lincoln by deeds from said 
Edith J. by her in said bill alleged are sO poor as to be unable to 
employ counsel to defend their said claims in separate and distinet 
suits, or that all or any of the defendants in this suit, save the de- 
fendant Giles, have or claim any interest in the lands or any — thereof 
in said bill mentioned, described, or referred to; and this defendant 
further denies each and every allegation in said bill contained 
charging any conspiracy or combination upon the defendants herein 
or any purpose or intention to cloud or incumber the titles 
DO of said plaintiffs or any or either of them, or to disturb 
or harass them in the possession of the same, by various 
or vexatious or any suits or proceedings, save as it may be nec- 
essary to assert and recover the rights hereinafter stated of this 
defendant, and this defendant denies that the deed mentioned 
in said bill was made for the purpose of enabling such suits, actions, 
or proceedings to be prosecuted in the circuit or the district courts 
of the United States, or that this defendant 1s a man of no property 
or pecuniary means, or that the said deed was never in fact delivered 
to him or accepted by him, orthat any of the defendants herein have 
threatened to cause this defendant, or has this defendant threatened 
that he will execute and deliver or cause to be recorded deeds of 
conveyance of any of the said premises to any persons or corporations, 
and this defendant denies that the said prenises, any or all thereof, 
were sold and conveyed by the said Edith J. upon the representations 
or statement of said Burr, or that he ever stated or represented to 
the grantees of the said Edith J., or any or either of-tlhem, that said 
will conveyed, devised, or bequeathed to her a fee-simple in or to 
said property, or that under said will she had any right, power, or 
authority to sell or convey any estate in fee. 
I]. This defendant, further answering, says that on the 15th day 
of June, 1869, Jacob Dawson made his last will and testament, a 


copy of which is hereto annexed, marked “A” and made a part of 


this answer; that said Jacob died in Lancaster county, in this State, 
on the 22d day of June, 1869; that said will was duly proved in and 
admitted to probate by the probate court of said county; that letters 
testamentary were issued out of said court to the said Edith J., who 


EE eae ee Fc MS A AS ME RE ER RR NC Ne Ne Ba 


S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 41 


duly qualified as executrix thereof, and filed an inventory of the es- 
tates and property whereof the said Jacob died seized and possessed, 
and the personality was duly appraised at the sum of $958.00, 
but she did no other act in her capacity as executrix or in 
the execution of her said trust; that- at his death the said 

Jacob was seized of the lands and premises in said bill 
56 described, and left him surviving Edith J., his wife, and John 

Hampton Dawson, Albert L. Dawson, William R. Dawson, 
Melita C. Dawson, Minnie S. Dawson, and Evaline Dawson, his sons 
and daughters; that afterwards the said John Hampton died in- 
testate, leaving his said brothers and sisters him surviving, his heirs- 
at-law, and the said Evaline was intermarried with A. A. Kniceley, 
and on the 15th of November, 1879, the said Edith J. intermarried 
with one Pickering. And this defendant now here insists that under 
and by virtue of the said last will and testament of the said Jacob 
Dawson the said Edith J., his widow, teok an estate for life in the 
lands and premises mentioned in said bill and no other or greater 
estate, and that the plaintiffs herein, by and under the several deeds 
of said premises and of parts and parcels thereof, took a like estate 
for life in the several parcels of land by them respectively in their 
said bill claimed and no other or greater estate, and that at the 
marriage of the said Edith J. with the said Pickering the said 
estates determined, and under and by virtue of the said will the 
said William R., Albert L., Melita C., Minnie S., and Evaline be- 
came and were seized in fee of the premises in said bill mentioned 
and described, all and every thereof, and against the claims of the 
said plaintiffs, each and every of them, this defendant ought to be 
quieted in the enjoyment of his said estate and the possession 
thereof. 

[1Il. On or about the 23 day of August, 1880, in this honorable 
court for the district of Nebraska, this defendant commenced his 
certain civil action against the said plaintiff, S. W. Little, and one 
May, who was his tenant, and therein alleged the death of the said 
Jacob, the said will and the probate thereof, as hereinbefore stated, 
and the marriage of the said Edith J., and the conveyances 
from the said William R., Albert L., and Minnie 8S. Dawson, 
and the said Evaline Kniceley, and that by divers mesne 

conveyances this defendant had become and was seized 
oF and entitled to the immediate possession of that certain piece 

or parcel of land deseribed in petition—that is to say, lot 
number six, in block fifty-four, in the city of Lincoln, Lancaster 
county, Nebraska, according to the original plat and survey of the 
town, now city, of Lincoln, except six inches off the entire east line 
of said lot which supports the east party wall of said lot, and also 
alleged that the said Little claimed to be seized of the title to said 
lot of land by divers mesne conveyances from the said Edith J., and 
prayed a judgment for the possession of said premises, and for other 
relief. Thereupon the said Little and May duly appeared in this 
court to said acfion, and demurred to said petition, on the ground 
that the same did not state facts sufficient to constitute a cause of 
action. Such proceedings were had in said.action that the questions 
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were raised, made, and presented to said court for its consideration 
and judgment whether the said Edith J. became and was, by virtue 
of the said will, seized of an estate in fee-simple in the said lot of 
land, or whether she thereby became and was seized of a life estate 
determinable on her marriage, and also whether she was by the force 
and effect of said will vested with a power to convey an estate in 
fee-simple in the said lot or only an estate for life determinable upon 
her marriage ; that the said circuit court, being of opinion she took 
an estate in fee, with full power to convey such estate, on the 21st day 
of February, 1851, rendered judgment against this defendant, and 
in favor of said Little and May, that the said petition be dismissed 
out of that court, and that said Little and May recover against this 
defendant their costs, taxed at $41.45. Thereupon this defendant, 
by due process in that behalf, removed said action and judgment 
into the Supreme Court of the United States; that the respective 
parties thereto duly appeared in said Court and argued the said 
action, and such proceedings were had therein that on the 12th 
day of December, 1851, the said Supreme Court rendered its judgment 

therein, whereby it reversed thesaid judgment of this court and 
‘DS adjudged that this defendant recover against the said Little 

and May $49.73 for his costs therein expended, and have exe- 
cution therefor; and it was also by the said Supreme Court remanded 
to said circuit court for further proceedings to be had therein in con- 
formity with the opinion of said Supreme Court, a copy of which is 
hereto attached. On the 6th day of February, 1882, a mandate in 
due form and according to the course and practice of said Supreme 
Court was issued out of the same, directed to the judges of this court, 
commanding them that such execution and further proceedings be 


had in this cause, in conformity with the opinion and judgment of 


said Supreme Court, as according to right and justice and the laws 
of the United States ought to be had, which mandate was, on the 


13th day of February, 1882, duly presented to and filed in said cir- 


cult court; whereupon this court made and entered its order and 
judgment that its former and aforesaid judgment be, and the same 
was thereby, vacated, annulled, and held for naught, and leave was 
given the said Little and May to answer the said petition of this de- 
fendant, which they have done by plea in abatement, to which this 
defendant prays reference if necessary, which action remains pend- 
ing in said court undetermined. 

IV. On the 27th day of January, 1882, this defendant commenced 
in this court hiscertain other civil action against Martha Alexander 
for the recovery of that certain lot of land—being one of those de- 
scribed in the said bill herein—that is to say, a part of lots num- 
bered four and five, in block fifty-four, in the original plat of the 
said city of Lincoln, fronting twenty-one and eighty-eight one-hun- 
dredths feet on “O” street in said city and extending the same width 
south one hundred aid forty-two feet to the alley, and portioned from 
said lots four and five as follows: Fifteen and sixty-three one-hun- 
dredths feet in width off the west part of said lot four and six and 
twenty-five hundredths feet in width off the east part of said lot five. 


ania”. 
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And in his petition filed in said action he alleged the death 
59 of said Jacob, the said will and the prebate thereof, as herein- 

before stated, and the marriage of the said Edith J., and the 
conveyances from the said William R., Albert L., Melita C., and 
Minnie 8. Dawson, and the said Evaline Knicely; and that by 
divers mesne conveyances this defendant has become and was seized 
and entitled to the immediate possession of the last above-men- 
tioned piece or parcel of land, and also alleged that the said Alex- 
ander claimed to be seized of the title to said lot of land by divers 
mesne conveyances from the said Edith J., and prayed judgment 
for the possession of said premises and for other relief. The sum- 
mons was duly issued out of said court under the seal and accord- 
ing to the course and practice thereof, directed to the marshal of 
the United States for the district of Nebraska, commanding him to 
notify said Alexander that she had been sued by the defendant in 
said circuit court, and that she must appear therein by a day therein 
limited and answer said petition or her default would be entered 
against her and judgment entered accordingly, which summons was 
thereupon delivered to said marshal to be executed, and he duly 
served the same on said Alexander on said day. <All which pro- 
ceedings were had and done before the commencement of this 
action. 

V. On the 27th day of January, 1852, this defendant commenced 
in said circuit court his certain other civil action against A. P. 8. 
Stuart for the recovery of that certain lot of land, being one of those 
described in the said bill herein—that is to say, the west one-half of 
lots numbers three and nine and thirty-seven one hundredths feet 
off from the east side of lot number four, all in block number fifty- 
four, in the town, now city, of Lincoln, Nebraska, according to the 
original plat and survey of said town, now city, and in his petition 
filed in said action alleged the death of the said Jacob, the said will 
and the probate thereof, as hereinbefore stated, and the marriage of 

the said Edith J.,and the conveyances from the said William 
60 R., Albert L., Melita C., and Minnie S. Dawson and the said 

Evaline Knicely, and that by divers mesne conveyances this 
defendant has become and was seized and entitled to the immediate 
possession of the last above-mentioned lot of land, and also alleged 
that the said Stuart claimed to be seized of the title to said lot of 
land by divers mesne conveyances from the said Edith J., and 
prayed judgment for the possession of said pore mises and for other 
relief; that summons was duly issued out of said court according 
to the course and practice thereof, directed to the marshal of the 
United States for the district of Nebraska, commanding him to 
notify said Stuart that he had been sued by the defendant in said 
circuit court, and that he must appear therein by a day therein 
limited and answer said petition, or his default would be entered 
ugainst him and judgment entered accordingly, which summons 
was thereupon delivered to said marshal to be executed, and he 
duly served the same on said Stuart on said day, all of which pro- 
ceedings were had and done before the commencement of this action. 

6. On the 27th day of January, 1882, this defendant commenced 
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in said circuit court his certain other civil action against Samuel G 
Owen and R. H. Oakley for the recovery of that certain lot of land, 
being one of those described in said bill herein—that is to say: Nine- 
teen feet and five and one-half inches off of lots five and six, in 
block number fifty-four, in the city of Lincoln, Nebraska, according 
[to] the recorded plat of said city, described more fully as eighteen 
feet and nine and one-half inches off of the east side of lot number 
six, In said block, commencing at the center of the west wall of the 
building occupied by Mrs. Alexander and running due west nine- 
teen feet and five and one-half inches to or near the center of the 
wall of the building now occupied by S. W. Little next west, and, 
in his petition filed in said action alleged the death of the said 

Jacob, the said will and the probate thereof, as hereinbefore 
61 stated, and the marriage of the said Edith J., and the con- 

veyances from the said William R., Albert L., Melita C., and 
Minnie 8. Dawson, and the said Evaline Kniceley, and that by 
diverse mesne conveyances this defendant has become and was seized 
and entitled to the immediate possession of the last above-described 
‘lot of land, and also alleged that the said Owen and Oakley claimed 
to be seized of the title to said lot of land by divers mesne convey- 
ances from the said Edith J.,and prayed judgment for the possession 
of the said premises and for other relief. That summons was duly 
issued out of said court according to the course and practice thereof 
directed to the marshal of the United States for the district of Ne- 
braska, commanding him to notify said Owen and Oakley that they 
had been sued by the defendant in said circuit court, and that they 
must appear therein by a day therein limited and answer the peti- 
tion, or their default would be entered against them and judginent 
entered accordingly, which summons was thereupon delivered to 
said marshal to be executed, and he duly served the same on the 
said Owen and the said Oakley on the said days; all which proceed- 
ings were had and done before the commencement of this suit. 

VII. This defendant commenced and prosecuted all and every the | 
said several actions in this honorable court in a due and ordinary 
course of litigation for the purpose of the establishment of his rights 
and the recovery of his said property, with no desire, purpose, and 
intention of annoying, vexing, or subjecting to expense the said 
Little, Alexander, Stuart, or Owen and Oakley, or any of said plain- 
tiffs, or either or any of them, beyond or otherwise than was neces- 
sary and proper to vindicate his rights as they have been defined, 
declared, and adjudged by the Supreme Court of the United States. 

VIII. Certain of the plaintiffs herein—that is to say, Little, Alex- : 
ander, Owen, Oakley, and Stuart, and their attorneys, Galey & 

Abbott, Harwood & Ames,and T. M. Marquett—shortly after 
62 they were informed of the aforesaid judgment of the Supreme 

Court of the United States, entered into a conspiracy to bring 
this action into the district court of the State of Nebraska, and for 
that purpose obtained from the records of deeds of the said Lan- 
aster county the names of all, or nearly all, the persons who ap- 
peared thereon to have deeds for parts of the lands described in the 
bill herein by which interests purported to be derived to them from 
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the said Edith J., as in the said bill is alleged, and with no authority 
from them impleaded them as parties plaintiffs in this action. Of 
the parties plaintiff named in this action the following not only 
never authorized but did not know of such use of their names and 
have repudiated the said action—that is to say: Allen W. Hawley, 
Elizabeth Paden, Joseph 8. Hoagland, Henry V. Hoagland, A. F. 
Lewis, Nina M. Brown (ealled Mina W. Brown), Barret F. Roath, 
Adam Bax, Louisa Bax, Elizabeth Chase, George D. Camp, Wilber 
I. Kellogg, Emma A. Beach, Thomas R. Clark, D. D. Muir, Lorenzo 
Assmussen, Christian Bolhlman, Ellen W. Miller, Charles D. Bacon 
(called Samuel D. Bacon), J. P. Thornton (called G. F. Thronton), 
J. A. Buekstaff, Helen Weber, Francis D. Howell, Lavender 38. 
Howell, Samuel 8S. English, Josephine St. Louis, W. Sanford Gee, 
William H. Rundell, Sarah Cummings, Mary T. MeNair, Hanna 
Selwood, V. E. Farmer, Frank J. Wassika, A. J. Sawver, George W. 
Severance, Henry Chilers, D. C. Kinsell, Jesse P. Chapman, and 
Patrick Lyons. And of the parties plaintiff named in this action 
the following not only never authorized but did not know of such 
use of their names, and this defendant believes they will repudiate 
this action—that is to say: Jacob Freeman, Samuel Aughey, C. L. 
Hooper, Johu IL. Schwabold, Samuel Henderson, Mathew B.Cheeney, 
Samuel Arbuckle, Sarah J. Purcell, Mary A. MeSweeney, Alexander 
C. Huestis, Charles D. C. Huestis, Charles Hanna, ©. P. Austin, 
Sarah A. Gable, Clarinda A. Bumstead, Martha E. Snowden, Thomas 

Woods, Charles C. Snowden, Allen Cogswell, Mary FE. Maloney, 
63 Guy C. Barnum, Rhoda A. Prindell, H. O. Snow, G. H. Lashus, 

George Warder, Samuel Arthur, W. J. Van Dorn, Mary A. 
MecElhanney, Joseph Richardson, Eliza Pillsbury, W.S. Garrison, 
S. E. Story, Henry 8. Gordon, executor of the estate of E. H. Tuttle, 
deceased. 

The object of said Little, Alexander, Owen, Oakley, and Stuart in 
entering into this conspiracy, and in pursuance thereof bringing this 
action and impleading the above-named parties as plaintiffs therein, 
was to avoid the said judgment of the United States Supreme Court 
by transferring the controversy from the Federal courts to the courts 
of this State, which had never determined the effect and the con- 
struction of the said will, and also to subject this defendant to sev- 
eral controversies in the two distinct jurisdictions of the Federal and 
State courts, and there Impose upon him great expense and vexation 
and to compel him to com promise said disputes and release his title 
to said property, notwithstanding his constitutional rights as a citi- 
zen of a State other than Nebraska to prosecute his claims in the 
Federal courts. 

IX. At the time of the death of the said Jacob the said Edith J. 
was seized in her own right of divers real and personal estates, which 
were of verv great value, and among others of that eertain parcel of 
land known as the east half of the southwest quarter of section 
twenty-five, township ten north, of range 6,1n Laneaster county, 
which was of the full and fair value of $10,000. She was not greatly 
experienced in business, and had occasion for the advice and assist- 
ance of an experienced, judicious, and faithful counsellor in the 
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management of her estates as well as those whereof she at the death 

of the said Jacob was seized in her own right as of those devised by 

him aforesaid, for which reason she retained and employed as her 

f adviser Smith B. Galey, one of the attorneys in this action, and she 

imposed in him implicit confidence and entrusted him with the 

entire and exclusive care and administration of her said in- 

64 terests, and made to him her power of attorney in writing to 

do and transact for her and in her name all her business and 

sell and convey any and all her estates. The said Galey acting 

under his said power from said Edith J. laid out and platted the 

said east half of the southeast quarter of section twenty-five into 

lots, blocks, and streets, as an addition to the city of Lincoln, which 

was known as Capital addition ; he also, by the same authority, laid 

out and platted as a town another piece of land deseribed in said 

bill as the east half of the northeast quarter of section thirty-five, 

in township ten north, of range six east, and called the same Daw- 

son’s addition to South Lincoln; and he proceeded under the like 

authority to sell the lots in the said additions, realizing from the 

sale of the lots in the said Capital addition not less than $20,000, 

‘and from all the sales,of her said property realized not less than 

| $75,000; and if any of the persons or parties who purchased from 

f the said Edith J. any of the said parcels of devised land did so be- 

lieving they were acquiring an estate in fee therein, the said Galey 
advised them that such was the fact. 

X. In the execution of his said trust the said Galey fraudulently 
appropriated a large part of said proceeds of said sales to his own 
use without the knowledge or consent of the said Edith J. and with- 
out accounting to her therefor, and he otherwise so dishonestly, un- 
faithfully, and injudiciously administered his said trust that the 
whole of the said estates and the proceeds thereof were squandered 


| and she and her children are now in extremely destitute circum- 
i stances. In pursuance of such his dishonest practices, the said 
Galey compelled the said Edith J. to make her promissory note for 
| $5,500, with interest at the rate of 12 per cent. per annum, payable 


in advance, and also her certain indenture of mortgage upon the 
tract of land in said bill claimed by said plaintiffs Hawley, Arthur, 
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and Snow, and delivered the same to the Union Mutual Life 
bo Insurance Company of Maine, and a part of the contract of loan 
| made by him with said company upon said securities was 
that out of the proceeds thereof should be paid to said company the 


premium upon an insurance upon his own life for $25,000, payable 
to his mother-in-law, Mrs. Warner; and afterwards, as premiums 
upon said poliey became due, he paid them from the funds of the 
said Edith J., nor had she ever knowledge of the fact of the said 
policy or the said payments thereon, nor were any part of the pro- 
ceeds of said loan ever paid to her. By reason of the mismanage- 
ment of her affairs by said Gailey she was unable to pay said 
note, and being ignorant of her rights she made to one Freeman 
Nickerson, as trustee for said company, a deed of said mortgaged 
premises and all thereof. And the said Hawley, Warden, Arthur, 
and Snow purchased the west half of the southeast quarter of section 
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nineteen, township ten north, of range seven east, from the said 
Nickerson. ‘The said Nickerson, the said insurance company, Haw- 
ley, Warden, Arthur, and Snow, at the several times at which they 
respectively acquired their pretended interest in said lands, had full 
actual knowledge and advice not only of the said will and the true 
construction and effect thereof, but also of the several facts in this 
present paragraph set forth, and all thereof. 

XI. The said plaintiff, Stuart, purchased the premises in said bill 
claimed by him on or about the 15th of November, 1851, with full 
knowledge not only of the said will and the terms thereof, but also 
of the pendency of this defendant’s action aforesaid against said 
Little, the questions involved therein, and his grantors refusing to 
warrant his title. ‘The said Stuart purchased the premises for two- 
thirds their value, and took a quit-claim deed therefor. And the 
said plaintiffs, Owen and Oakley, purchased the premises in said bill 
claimed by them, on or about the — day of , with fall know!l- 
edge not only of the terms of said will, but also the pendency of this 
defendant’s action last above mentioned and the questions therein 

involved, and from their grantors they took only his quit- 
66 claim deed, because, for the consideration paid him therefor, 
he was unwilling to warrant the title to said premises. 

XII. The defendant denies that he or any ot his codefendants 
herein ever threatened to bring any action of ejectment or other- 
wise disturb the possession of all or any or either of the parties 
plaintiff herein who have improved and now occupy any part of the 
premises laid out as a town, and called Dawson’s addition to South 
Lincoln. 

XIII. This defendant, answering, denies, upon information and 
belief, that the defendants, or any of them, have expended $25,000, 
or any considerable portion thereof, in improving the lands in said 
bill claimed by the plaintiffs Little, Owen, Oakley, Alexander, or 
Stuart. He admits that the said plaintitls respectively claim the 
several parcels of land whereof the said Jacob Dawson died seized, 
as in the said biil in that behalf is alleged, and that their claim is 
based upon deeds of conveyances which were made by the said 
Edith J. to them respectively, or their several grantors, and that con- 
siderable improvements have been made upon said lotsand parcels 
of land, but what the value or costs of said improvements may be 
this defendant does not know, and has not been informed save by 
said bill, and cannot state save that they did not cost and are not of 
the value by said plaintiffs in their said bill alleged ; but this defend- 
ant denies that said plaintiffs, any or either of them, 1s seized in fee, 
or has, or since the marriage of said Edith J. with said Pickering 
has had, any estate whatever in said lots, parcels, and lands, or any 
[part] thereof. - 

XLV. And this defendant, denying that the purpose thereof was 
as in said bill is alleged, admits that the said Dawsons conveyed 
all the several lots and parcels of land in said bill mentioned 
and described to the defendants Burr and Wheeler, and say 
that the deeds were made by them in that behalf were deeds 
with covenants for title, and this defendant says that the only con- 
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sideration for said deeds was the sum of two hundred dollars 
67 and the agreement of the said Burr and Wheeler to pay to 

said Dawsons one-third of the value of the proceeds which 
they might recover from the plaintiffs, or any of them, in suits, 
actions, or proceedings which they, the said Burr and Wheeler, 
might or should bring and prosecute in that behalf; but this defend- 
ant says that the said deeds so by the said Dawsons made to the said 
Burr and Wheeler, and the agreement and promise so as aforesaid 
made by said Burr and Wheeler to said Dawsons, left no right, title, 
interest, or estate in the saicl lots or parcels of land or any thereof 
remaining in said Dawsons, or any or either of them, and as between 
this defendant and said plaintiffs the validity of the said convey- 
ances is not a subject of proper inquiry, but thereunto the said plain- 
tiffs are strangers. And this defendant further admits and says that 
on or about the 27th of April, 18S0, the said Burr and Wheeler 
executed a deed or deeds in due form of law, whereby they con- 
veyed all of said lands to this defendant without covenants of war- 
ranty or for title or otherwise; but this defendant now here denies 
that the said deed or deeds were so as aforesaid made to him by the 
said Burr and Wheeler for the purpsse of enabling suits, actions, or 
proceedings to be brought or prosecuted in the United States district 
or circuit courts for this district. And this defendant further admits 
that all of said deeds were duly made, executed, and acknowledged so 
as to entitle them to be recorded, and the “Hie were,on the ] Ith day ot 
January, 1882, recorded in the clerk’s office of Lancaster county, and 
now remain of record therein, and he here insists that thereby he be- 
vame and was and isseized in feeof all and singular the said lots, pieces, 
and parcels of land in the said bill mentioned and described. And he 
further admits that for more than a vear before the commencement of 
this suit he had and does now represent and allege to said plaintiffs, 

and publicly and generally to all persons, that by the terms of 
68 said will, and in accordance with the terms of said will, and in 

accordance with the intent of said testator, said will conveyed 
to said Edith J. a like estate in said real property, subject to be de- 
termined by her marriage; and that she had no right, power, or 
authority under-said will or the intent of said testator to sell or to con- 
vey to any person the fee-simple title in or to the said lands or any 
part or parcel thereof; and that on the 15th of November, 1879, she 
intermarried with one Pickering, and thereby all interest, right, 
title, estate, and right of possession of whatever nature of the said 
plaintiffs, all and every of them, in or to the said several lots, tracts, 
pieces, or parcels of land and any of them in said bill mentioned 
and described did on said day wholly and utterly cease and deter- 
mine. And this defendant now here reaftirms said facts. 

And this defendant denies all combination and confederacy where- 
with he is in and by the said bill charged, without that any other 
matter or thing material or necessary for this defendant to make 
answer unto and not herein or hereby well or sufficiently answered 
unto, confessed or avoided, traversed or denied, is true to the knowl- 
edge or belief of this defendant. 

All of which matters and things this defendant is ready to aver, 
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maintain, and prove as this honorable court shall direct, and hum- 
bly prays to be hence dismissed with his reasonable costs and charges 
in that behalf most wrongfully sustained. 
J. M. WOOLWORTH, 
Of Counsel for Def’t. 
L.. ©. BURR, Sol. for Def’t. 


STATE OF NEBRASKA, 88: 


L.. ©. Burr, being dulv sworn, said: I am one of the solicitors for 
the defendant in the above answer; he is a non-resident of this dis- 
trict and absent therefrom. I have read the above answer and 
know the contents thereof, and the same is true of my own knowl- 

edge, except as to the matters therein stated on information 
69 and belief, and as to those matters I believe it to be true. 


L. C. BURR. 


Subscribed in my presence and sworn to before me this 5th day of 
April, 4. 1). 1882. 


I’. E. McCRARY, D. C. 
ye 


In the name of God, Amen. I, Jacob Dawson, of the town of Lin- 
coln, in the county of Lancaster and State of Nebraska, being of sound 
mind and memory, and-considering the uncertainty of this frail and 
transitory life, do therefore make, ordain, publish, and declare this 
to be my last will and testament—that is to Say . 

After ali my lawful debts are paid and discharged the residue of 
my estate, real and py rsonal, | give, bequeath, and dispose is follows, 
to wit: 

To my beloved wife, Edith J. Dawson, I give and bequeath all my 
estate, real and personal, of which I may cle seized, the same to be 
and remain hers, with full power, right, and authority to dispose of 
the same as to her shall seem meet and proper, so long as she shall 
remain my widow, upon the express condition, however, that if she 
should marry again then it is my will that all of the estate herein 
bequeathed, or whatever may remain, should go to my surviving 
children, share and share alike, and in case any of my children 
should have deceased leaving issue, then the issue SO lef to re celve 
the share to which said child would be entitled. I likewise make, 
constitute, and appoint my said wife, Edith J., to be executrix of 
this my last will and testament, hereby revoking all former wills 
made by me. 

In testimony whereof I bave hereunto subscribed my name on this 
tenth dav of May, in the year of our Lord one thousand eight hun- 
dred and sixty-nine. 

JACOB DAWSON. 


70 The above-written instrument was subseribed by the said 

Jacob Dawson in our presence, and acknowledged by him to 
ach of us, and he at the same time published and declared the 
above-written instrument so subscribed by him to be his last will 
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| and testament; and we, at the testator’s request, and in his presence 
| and in the presence of each other, have hereunto signed our names 
as witnesses, and have written opposite our respective names our 
respective places of residence. Done on this tenth day of May, 
1 SOU 
HENRY S. JENNINGS, 
Lincoln, Ne bh. 
J. A. HELMAN, 
Lincoln, Neb. 
STATE OF NEBRASKA, | 
Lancaster Cor nty, sig 
se 11 remembered that on the day of the date he reof the last will 
| and testament of Jacob Dawson, late of Lancaster cOoUuUntLY, Nebraska, 
| deceased, bi Ing the instrument hereunto annexed, was duly proved 
before me, John Cadman, probate judge in and for said county, uc- 
! cording to law, : and for the last will and testament of the said 
| deceased, which relates to both real and personal estate, which said 
| last will and testament and the proofs and examinations taken thereon 
| ire recorded 1n this office. 
| [n testimony whereof I have hereunto set my hand and affixed 
the seal of the probate court of said county, at Lincoln, In said 
county, this 15th day ot S ptember, 1S6o) 
/SEAL. | J. CADMAN, 
Probate Judge. 


41 Opinion of the United States Supre me Court. 
GILES vs. LITTLE. 


W oops, J: 

The contention of the plaintiff in error is that Edith J. Dawson 
took under the will of her deceased husband, Jacob Dawson, an 
estate for life, subject to be determined in case she contracted another 
marriage, with remainder to the heirs of Jacob Dawson, and that 
the power of disposal conferred on her by the will was only CO- 
extensive with the estate which she took under the will—that is to 
say, the power Was eranted her LO dispose of her life estate, and COnl- 
sequently that the estat convey' d by her deed to Cody determined 
upon her marriage with Pickering. 

It was said DY this court, in Clark v. Boorman’s Ee xecutors, 1S 
| Wall., 493, Mr. Justice Miller delivering the opinion, that “ of all 
later instruments wil!s are the most inartificial, the least to be 
governhe din their construction by the settled use of legal technical 
terms, the will itself being often the production of persons not only 
; ignorant of law, but of the correct use of the language in which it 
| is written. Under the state of the science of law as applicable LO 
the construction of wills it may well be doubted if any other source 
| of enlightenment in the construction of a will is of as much assist- 
ance as the application of natural reason to the language of the in- 
strument under the light which may be thrown upon the intent of 
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the testator by the extrinsic circumstances surrounding its execution, 
and connecting the parties and the property devised with the testa- 
tor and the instrument itself.” 

If we apply the methods thus indicated to the construction of the 
will of Jacob Dawson there can, if Seelns to us, be no serious doubt 

about its meaning. | 
42 According to the averments of the petition it appears that 

twelve days before his death Dawson executed his last will. 
At that time he was the owner of some real estate and of persona! 
property of the value of nine hundred and fifty-eight dollars. He 
was the father of six living children, all of whom were minors, some 
of them very young, and all without any property in their own 
right. His wife, Edith J. Dawson, was the owner of real and _per- 
sonal property to the amount of ten thousand dollars or more. 

The promptings of natural affection would lead a testator so situ- 
ated to provide in his will not only for his wife, but also for his 
infant children. 

The disposition of his property is made bY il single sentence In 
his will. It Sees clear that his purpose was to o1lve to his wife an 
estate for life in his property subject to be divested on her contract- 
ing a second marriage, and on the determination of the wife’s inter- 
est, either by her death or marriage, then an estate in fee to his 
children. No man unversed in technical rules of construction can, 
it seems to us, read this will without coming to this conelusion. ‘To 
hold otherwise would be to suppose the testator in drafting his will 
was governed by abstruse rules of law in re card to the effect of his 
expressions, of which it is probable he never heard and had not the 
slightest conception. 

The clause of the will which disposes of the testator’s entire estate 
provides first for the payment of hislawful debts. The residue of his 
estate, after payment of debts, is then disposed of as follows: “ ‘To my 
beloved wife, Edith J. Dawson, I give and bequeath all my estate, 
real and personal, of which I may die seized, the same to remain 
and be hers, with full power, right, and authority to dispose of the 
same as to her shall seem meet and proper so long as she shall re- 

main my widow.” This part of the disposing clause of the 
73 will is not Open to doubt. The phrase, “80 long a3 she shall 

remain my widow,” refers to and qualifies the estate granted, 
as well as the power of disposition. The clear and undoubted mean- 
ing of the sentence is that as long as the devisee remains the widow 
of the testator his property, real and personal, shall remain.and be 
hers, with full power to dispose of the same This contruction, so 
far as it concerns the estate granted, is so obvious that no discussion 
can make it plainer. How large an estate the wid w was empowered 
Lo dispose of will be considered hereatter 

But the testator, not satisfied with this unequivocal declaration of 
his purpose, and to leave no doubt of his intention, and to give diree- 
tion of his property when the estate of his wife therein should deter- 
mine, proceeds to add: “ Upon the express condition that if she shall 
marry again, then it is my will that all of the estate herein be- 


Siem ee 


ow ont oa 


pe Ss. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


queathed or whatever may remain should (shall) go to my surviving 
children, share and share alike.” 

[It would be hard to express more clearly the purpose of the tes- 
tator to devise to his wife an estate during her widowhood, and on 
its determination a remainder in fee to his children. 

The contention, however, of the defendants in error is that the 
testator by his will gave LO his wife al absolute estate in fee-simple, 
with power, so long as she remained his widow, to dispose of 1t abso- 
lutely. 

We find no warrant for this construction of the will, either in Its 
terms or in the circumstances which surrounded the testator. The 
language is plain that the devisee was to take a life estate, subject to 
be determined on her second marriage, with a limitation over to the 
children of the testator. His purpose was clearly expressed to pro- 
vide for his children as well as his widow, but to put it out of her 

power to disinherithischildren. According tothe construction 
74 of the detendants in) error the will rave her the power ot ab- 
solute disposition during her widowhood, so that she could by 


her conveyance entirely divert the estate from his children, and, hav- 


ing done this, could contract a second marriage without the luss of 


any interest in the proceeds of the property devised to her by the 
testator. 

We think it was not the purpose of the testator to devise an estate 
in fee to his wife. As already remarked the devise is limited by the 
words “so long as she shall remain my widow,” but, even if these 
words were wanting, the limitation over to his children in case she 
should marry again would control and restrict the preceding words 
by which the estate was granted. 

The case of Smith v. Bell, 6 Peters, 65, isin point. The will con- 
strued in that case declared: “ I give to mv wife, Elizabeth Goodwin, 
all my personal estate whatsoever and wheresoever and of what 
name, kind,and quality | whatsoever, after payment of my debts, 
legacies, and funeral expenses, which personal estate I give and be- 
queath to my wife, Elizabeth Goodwin, to and for her own use and 
benefit, and disposing absolutely the remainder of said estate to be 
for the use of said Jesse Goodwin,” son of the testator, mentioned in 
an earlier part of the will. “and | do hereby constitute and appoint 
my said wife, Elizabeth Goodwin, sole executrix of this my last will 
and testament.” 

TheCourt held that this was a devise to the testator’s wife for life, 
with remainder to his son, Jesse Goodwin. Chief Justice Marshall, 
in delivering its opinion, said: “It must be admitted that words 
could not have been emploved which would be better fitted to give 
the whole personal estate to the wife, or which would more clearly 
express that intention. But the testator proceeds: “The remainder 
of said estate to be for the use of the said Jesse Goodwin.” These 
words give the remainder of the estate, after his wife’s decease, to the 
son with as much clearness as the preceding words give the whole 

estate to his wife. They manifest the intention of the testa- 
70 tor to make a future provision for his son as clearly as the 
first part of the bequest manifests his intention to make an 
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immediate provision for his wife. * ‘The limitation in re- 


mainder shows that, in the opinion of the testator, the previous words 
had given only an estate for life. This was the sense in which he 
used them.” 

This case established conclusively the contention of plaintiff in 
error that the words of the will under consideration, granting an 
estate to the wile, grant only an estate for life, and not an estate in 
fee-simple. 

jut it is contended by defendants in error that there are words in 
the last cause of the will which imply an absolute power of dispo- 
sition and give Lo the ehildrer only Whiat ay remain undisposed 
of in the wife’s hands at the termination of her estate. The chause is: 
“Tf she should marry again, then it is my will that all the estates 
herein bequeathed, or whatever may remain, shall go to my sur- 
viving children, share and share alike!” The contention rests upon 
the words “or whatever may remain,’ and is that they imply thata 
part or all of the estate might be absolutely disposed of by the wife 
during her widowhood. 

If the PUPpose of the testator, in the disposition of his property, 
is What the other parts of his will clearly indicate, then these words 
cannot be construed to change that purpose. They ean have 
operation without giving them that effect. ‘The testator was seized 
of real estate and possessed of personal property. Both were in- 
cluded in the devise to the wite, and she was to have the enjoyment 
of both during her widowhood. ‘The use of many species of per- 
sonal propery necessarily consumes it. The words under consid- 
eration hay, therefore, fairly be construed to refer to the personality, 
and the entire clause to give to the children of the testator a re- 
mainder in the real estate, and whatever of the personality was not 

consumed by the widow during her widowhood. 
76 This construction is warranted by the language of this 

court in Smith v. Bell, G Peters, supra, which was as follows: 
‘This suit is brought for slaves, a species of property not consumed 
by the use, and in which a remainder may be limited after a life 
estate. They Compose a part, and probably the most Important 
part, of the estate elven to the wife ‘to and tor her own use and 
benefit and disposal absolutely.” But in. this personal property, ac- 
cording to the usual eondition of persons Ih the situation of the 
testator, there were trifling and perishable articles, such as stoek on 
a farm, household furniture, the crop of the year, which would be 
consumed in the use, and over which the exercise of absolute owner- 
ship was necessary to a full enjoyment. These may have been in 
the mind of the testator when he employed the strong words of the 
bequest to her.” 

This passage shows that, in order to carry out the evident purpose 
of the testator, general words, which are applicable to property of 
different kinds, may be restricted to property of a particular kind. 
For instance, that the phrase “ or whatever may remain” in the will 
under consideration may be limited to personal property only, 
though used in a sentence which applies to both real and personal 
estate. 
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On this subject the case of Green v. Hewitt, decided by the su- 
preme court of Illinois, 12 Cent. Law Journal, 58, is precisely in 
point. The will in that case provided as follows: “Second. After 
payment of such debts and funeral expenses, I give and bequeath 
to my beloved wife the farm on which we now reside ; also all my 
personal property of every description so long as she remains my 
widow; at the expiration of that time the whole or whatsoever re- 
mains to descend to my daughter, M. T.” 

The court held that under this devise the widow did not take a 
fee, and said: “The use of that expression (whatsoever re- 
mains) is of no vital significance, and cannot be permitted to 
override the clearly expressed intention that the widow should 

take a life estate only.” 

The next position of the defendants in error is that, even conced- 
ing that the will gives the widow of testator an estate for life, vet it 
conferred on her during her widowhood the power to convey the 
estate in fee; and she having so conveyed, the defendants In error, 
who claim under her, have a good title. 

But the authorities are adverse, and show that when a power of 
disposal accom pantes il bequest or devise of il life estate, the power 
is limited to such disposition as a tenant for life can make, unless 
there are other words clearly indicating that a larger power is in- 
tended. 

Thus, in Brant v. Virginia Coal and Iron Co., 98 U.S., 326, the 
words of the wil] were ; ms give and bequeath to my beloved wife, 
Naney Sinclair, all my estate, both real and personal—that is to say, 
all my lands, cattle, hovses, sheep, farming utensils, household and 
kitchen furniture, with everything that | possess—to have and to 
hold during life, and do with as she sees proper before her death.” 

Bv virtue of this power the widow undertook to convey the fee of 
the land. But this Court, speaking by Mr. Justice Field, said: “ The 
interest CONVOY E d by the devise to the widow was only a life estate. 
The language admits of no other conclusion; and the accompany- 
ing words, ‘ to do with as she sees proper before her death,’ only con- 
ferred power to deal with the property in such manner as she might 
choose consistently with that estate, and perhaps without liability 
for waste committed. The words used in connection with a convey- 
ance of a leasehold estate would never be understood as conferring 
a power to sell the property so as to pass a greater estate. Whatever 
power ot disposal the words confer is limited by the estate with 
which thev are connected.” (See also Bradley v. Wescott, 13 Ves. 

Jr.,445; Smith v. Bell,6 Pet.Sup.; Boyd v. Strahan,36 [11.,55-) 
75 [t is next insisted by the defendants in error that the stat- 

ute of Nebraska, according to which the will must be con- 
strued, favors the construction contended for by them. The statute 
declares: “ Every devise of land in any will hereafter made shall be 
construed to convey all the estate of the devisor therein which he 
could lawfully devise, unless it shall appear by the will that the de- 
visor Intended to convey a less estate.” General Statutes of Nebraska, 

Sec. 124, Chap. 17. We are at a loss to see how the statute supports 

the view of one party more than the other. According to the con- 
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struction of the plaintiff in error, the devise vested in the widow of 
the devisor a life estate, remainder in fee to his children; according 
to the construction of defendants in error it vested the fee in the 
widow. By either construction the devise conveyed all of the estate 
of the devisor in the property devised. This is all the statute de- 
mands. 

Lastly, it is claimed by defendants in error that it is the settled 
rule that where a devise whose estate is undefined is directed to pay 
debt, the devisee takes an estate in fee. 

The rule has no application here, for, as we have seen, the estate 
of a devisee and executrix is clearly defined. A direction to pay the 
debts cannot enlarge it. The case of Smith v. Bell, 6 Pet., supra, is 
precisely in point against the application of the rule to this case. 

We have nodoubt about the true construction of this will. Edith 
J. Dawson took under it an estate for life in the testator’s lands, sub- 
ject to be divested on her ceasing to be his widow, with power to 
convey her qualified estate only. Her estate in the land and that 
of her grantees determine on her marriage with Pickering. 

The judgment of the circuit court must therefore be reversed and 
the cause remanded to that court with directions to proceed in the case 
in conformity with this opinion. 

Reversed. 


Y Upon the back of said answer appear endorsements in 
words and figures following, to wit: 
S. W. Little e¢ al. vs. Ezekiel Giles. 202, Ff. Answer of Ezekiel 
Giles. Filed Apr. 5, 1882. Elmer D. Frank, clerk. L. C. Burr, 
sol’r for det’t. 


Thereupon, afterwards, to wit, on the 5th day of April, 1882, a 
cross-bill was filed in said ease. whichsaid cross-bill is in words and 
figures following, to wit: 


In Equity. 


To the honorable the judges of the circuit court of the United States 
for the district of Nebraska. 

Ezekiel Giles, of the county of Clay, in the State of Iowa, anda 
citizen of said State, brings his cross-bill of complaint against S. W. 
Little, D. B. Alexander, and Martha, his wife; S. G. Owen, R. H. 
Oakley, Sarah J. Purcell, A. P.S.Stewart, Mary A. McElhenney, Alex- 
ander C. Huester, W. J. Van Dorn, G. W. Lashus, Charles D. C. 
Huestis, Samuel Arthur, Jacob Freedman, O. P. Austin, Sarah A, 
Gable, Samuel Aughey, Clarinda A. Bumstead, Martha E. Snowden, 
Charles E. Snowden, Thomas Woods, W. 8. Garrison, S. E. Story, 
John H. Schwabold, Samuel Henderson, Joseph Richardson, M. B. 
Cheeney, Mary E. Maloney, Henry S. Gordon, executor of the estate 
of E. H. Tuttle, deceased’; Guy A. Barnum, H. O. Snow, George 
Warder, Rhoda A. Prindle, Charles Hanna, Mary A. McSweeney, 
all residents in and citizens of the State of Nebraska. 
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And thereupon our orator complains and says: 

I. On the 15th of June, 1869, and thence to his death, Jacob Daw- 
SOn, late of the COUNTY ot Lancaster, in the State of Nebraska, Was 
seized in fee of all those several pieces and parcels of land situated 
in said county and known and described as follows—that is to 

say: 
OU The west half of the southwest quarter ol section number 
e hineteen (19), township number ten (10) north, of range num- 
ber seven (7), and the east one-half of the northeast quarter, and the 
southeast quarter of the southeast quarter of section thirty-five (35), 


in township number ten (10) north, of range number six (6) east of 


the sixth principal meridian, in Lancaster county, State of Nebraska ; 
also lots number three (3), four (4), five (5), and six (6), in block 
number fifty-four (54), in the then town, now city, of Lincoln, in the 
county and State aforesaid ; and he was also possessed of consider- 
able personal property. 

II]. On said 15th of June, 1869, the said Jacob made and published 
his last will and testament, the sole bequi st in which was in words 
and figures following—that rs to say: 


“Atter all my lawful debts are paid and discharged, the residue of 


my estate, real and personal, I give, bequeath, and dispose of as fol- 
lows, to wit: To my beloved wife, Edith J. Dawson, | give and be- 
queath all my estate, real and personal, of which I may die seized, 
the same to remain and be hers, with full power, right, and authority 
to dispose of the same as to her shall seem meet and proper, so long 
as she shall remain my widow, upon the express condition that if 
she shall] marry again, then it Is mV will that all the estate herein 
bequeathed, or whatever may remain, shall go to my surviving 
children, share and share alike; and in case any of my children 
should have deceased leaving issue, then the issue so left to receive 
the share which said child would be entitled. I likewise make, con- 
stitute, and appoint my said wife, Edith J., to-be executrix of this 
my last will and testament.’ 


On the 22d of June, 1869, the said Jacob departed this life at said 
county of Lancaster without having revoked his last will and testa- 
ment, leaving his wife, Edith J., and his children, Albert L., Wil- 
liam R., Melita C., John Hampton, Minnie S., and Evaline, him 

surviving. On the 15th day of September, 1869, the said 
S] Edith J. duly proved the said last will and testament of the 
sald Jacob in the probate court of said Lancaster county, and 
the said will was by said court duly admitted to probate, and letters 
testamentary thereon were issued to her out of the same court, 
whereupon she took Upon herself the execution of the said trust: 


and in pursuance thereof she caused the personal property, whereof 


the said Jacob died possessed, to be inventoried and appraised as 
required. by Jaw, the amount of which appraisement was $958, 
which inventory and appraisement she duly returned into said pro- 
bate court, where the same remains of record and to which your 
orator prays leave to refer should it be necessary to do so; but the 
said Edith J., in her capacity as executrix of the said last will and 


- 
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testament of the said Jacob, or in the exercise of her said trust, did 
ho other act whatever. 

III. On the — day of the said John Hampton Dawson de- 
parted this life intestate, leaving his brothers and sisters, his heirs- 
at-law, him surviving. On the — day of the said Evaline 
interm: irried wit lh) One A. A. K nice le - ge on or about the 15th 
day of January she also departed this life, leaving her said husband 
her surviving. On the 15th day of S P ets 1, 1879, the said Albert 
L., Evaline, and her said husband, A. Kniceley, joined - a deed 
of conveyance to Lionel C. Burr and Hight ind H.W heeler, bearing 
date On said day, whereby they ,~ as partie ~ the ‘reto of f the first part, 
conveyed LO the said Burr and W he ler, iis parties thereto ot the 
second part, all and every the severul pieces and parcels of land 
above deseribed, whereof the said Jacob Dawson died seized, iis by 
the sald deed in your orator’s possession, and ready Lo he produced 
as your honors shall direct, will upon reference thereto more fully 
appear. On or about the 5th day of January, 1882, the said Albert 

L.. Dawson made a further deed of conveyance, dated on said 
82 day, whereby, as party thereto of the first part, the said Albert 

FR Dawson and wile conveyed LO William 7 a. Goodwin, as 
party thereto of the second part, all and every the said several pieces 
and parcels of land above described, and on the 15th day of Janu- 
ary, 1SS2Z, the sald Goodwin, by his certain deed of conveyance of 
that date, as party of the first part, reco nve yed all and every the said 
several pieces and parcels of land to sai Albert L. Dawson. On the 
15th of September, 1879, Wilham RK. cei and Sarah H., his wife, 
Milita C.,and Minnie 8. joined in a deed whereby they, as party 
thereto of~the first part, conveytd to said Burr and Wheeler, as 
parties thereto of the second part, all and every the several pieces 
and parcels of land first as above described, as by said deed in your 
orator’s hands and r ady to be produced as will appear, [and ] as by 
the three several deeds last above mentioned in your orator’s hands 
and ready to be produced as your honors shall direct will upon ref- 
erence thereto more fully appear. On or about the 27th day of 
April, 1SS0, the sald Burr and W heel # by their certain deed of 
conveyance of that date, as parties thereto of the first part, conveyed 
to your orators, as party thereto of the second part, all and every the 
several pieces and parcels of land, as by the said deed in your orator’s 
possession and ready to be produced as your honors shall direet will 
upon reference thereto more fully appear, all which several deeds 
were, on or about the 11th day of January, 1882, duly recorded in 
the registry of deeds of the said county ol Lancaster. 

LV. In the year 1S70 the said Edith J. laid out and — as an 
addition to the city of Lincoln, [in] said county of Lancaster, that 
certain piece or parcel of land—being one of the pieces and atten 
ot land above describe d—kn¢ whi and deseribed as the « east he ilf of 
the northeast quarter of section twenty-five, township ten north, of 
range six east, in lots, blocks, and streets, and called the same Daw- 

son’s ace litions to South Lincoln: that at divers days and 

83 times prior to her intermarriage with the said Pickering— 

that is to say, the 15th of December, 1879—she sold and con- 
Ss—b45 
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veyed to divers persons and parties many of the lots in said addition, 
and also sold and conveyed all the lands first above described to 
divers persons and parties. Your orator does not know and is not 
able to set forth the dates, parties, and particulars of the said deeds, 
but the defendants in this his cross-bill claim and allege that by and 
under deeds so made by her or diverse mesne conveyances from her 
they respectively are seized in fee of parts of said premises whereof 
the said Jacob died seized, as the same appear in a memorandum 
thereof hereto annexed marked eet which your orator prays may 
be taken as a part of this his cross-bill. 

And so it happens that in respect of all and every the several 
pieces and parcels of land described in thesaid memorandum a dis- 
pute has arisen between your orator, on one side, and all of the said 
defendants, on the other, in respect to the right and title of the said 
premises. 

VY. And your orator submits that by the true construction of the 
said last will and testament of the said Jacob Dawson, deceased, the 
sald Edith J. took in all and every the lands first above described 
an estate for life, determinable upon her marriage, and that when 
she married the said Pickering—that is to say, on the 15th day of 
November, 1879—all of the estate whereof she became by the said 
will seized, as well in her hands as in the hands of the said defend- 
ants, determined, and thereupon, by the terms of the said will and 
the deeds above mentioned to them ‘made by the said Albert L., 
William R., Melita C., Minnie C., and Evaline, the said Burr and 
Wheeler became and were, and by virtue thereof and the deeds above 
mentioned of the said Burrand Wheeler to him, your orator is seized 
of all and every the several pieces and parcels of land mentioned 
and described in the said memorandum hereto annexed, marked A, 

whereas the said defendants claim and insist that by the true 

84 intent and meaning of the said will the said Edith J. took 

i under and by virtue thereof an estate in fee in said premises, 

with power to convey the same, and that by virtue of her several 

deeds above referred to, under which they severally claim they have 
an estate in fee in the said premises. 

VI. Each of the said defendants acquired his claims in the said 
premises with full, actual knowledge of the terms and true construc- 
tion of said will, and most of them knew of the construction which 
your orator insisted should be placed thereon. Certain of the said 
premises have been improved by such of the defendants as claim 
the same respectively, but the use and the rents and profits of the 
several and respective lots of land so improved by them exceed 
their expenditures or the value of the improvements made by them 
thereon. And the said claimants of the premises in the said memo- 
randums, marked respectively numbers 1, 2, 3, and 4, bave been 
leased and rented by them to divers persons and parties, and they 
are receiving at stated periods, and generally monthly, large sums 
as and froin the rents of said premises, and a receiver ought to be 
appointed by this court to collect and hold said rents until the hear- 
ing thereof to abide its results, and to pay the same to the party 
hereto who shall be found entitled to the same. 
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VII. On or about the 25d day of August, 1880, in this honorable 
court for the district of Nebraska, your orator commenced his certain 
civil action against the said defendants, S. W. Little and one May, 
who was his tenant, and therein alleged the death of the said Jacob, 
the said will and the probate thereof, as hereinbefore stated, and the 
marriage of the said Edith J., and the conveyance from the said 
William R., Albert L., and Minnie 8. Dawson, and the said 
Evaline Kniceley, and that by divers mesne conveyances your 
orator had become and was seized and entitled to the im- 

mediate possession of that certain piece or parcel of land 

85 described in the petition—that is to say: Lot number six, 
in block fifty-four, in the city of Lineoln, Lancaster county, 
Nebraska, according to the original plat and survey of the town, 
now city, of Lincoln, except six inches off the entire east. line of 
said lot, which supports the east party wall of said lot, and also 
alleged that the said Little claimed to be seized of the title to said 
lot of land by divers mesne conveyances from the said Edith J., 
and prayed judgment for the possession of said premises and for 
other relief. Thereupon the said Little and May duly appeared in 
this court to the said action, and demurred to said petition on the 
ground that the same did not state sufficient facts to constitute a 
cause of action. Such proceedings were had in said action that the 
questions were raised, made, and presented to said court for its con- 
sideration and judgment whether the said Edith J. became and was, 
by virtue of the said will, seized of an estate in fee-simple in the 
said lot of land, or whether she thereby became and was seized of 
a life estate determinable upon her marriage, and also whether she 
was, by the force and effect of said will, vested with a power to 
convey an estate in fee-simple in the said lot, or only an estate for 
life, determinable upon her marriage; that the said cireuit court, 
being of opinion she took an estate in fee with full power to convey 
said estate, on the 2ist day of February, 1851, rendered judgment 
against vour orator and in favor of the said Little and May that 
thesaid petition be dismissed out of thiscourt,and that said Little and 
May recover against your orator their costs, taxed at $41.45. There- 
upon your orator, by due process in that behalf, removed said action 
and judgment into the Supreme Court of the United States; that the 
respective parties theretoduly appeared in said Courtand argued 

86 ~—s the said action, and such proceedings were had therein that on the 
12th day of December, 1881, the said Supreme Court rendered 

its judgment therein, whereby it reversed the said judgment of this 
court and adjudged that your orator recover against the said Little 
and May $49.73 for his costs therein expended and have execution 
therefor; and it was also by said Supreme Court remanded to said 
circuit court for further proceedings to be had therein in conformity 
with the opinion of the said Supreme Court. On the 6th day of 
February, 1882, a mandate in due form and according to the course 
and practice of said Supreme Court was issued out of the same 
directed to the judges of this court, commanding them that such exe- 
cution and further proceedings be had in this cause in conformity 
with the opinion and judgment of said Supreme Court as according 
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to right and justice and the laws of the United States ought to be 
had, which mandate was on the 13th day of February, 1882, duly 
presented to and filed in the said circuit court, whereupon this court 
made and entered its order and judgment that its former aforesaid 
judgment be and the same was thereby vacated, annulled, and held 
for naught, and leave was given to said Little and May to answer 
the said petition of your orator, which they have done by plea In 
abatement, to which your orator prays reference if necessary, which 
action remains pending in said court undetermined. 

VIII. Your orator has also brought like actions in this Court 
against Martha Alexander, A. P.S. Stuart, and Samuel G. Owen, 
and R. H. Oakley for the recovery of the several premises by them 
respectively claimed as aforesaid, which actions remain pending 
and undetermined. Said Stuart is not of pecuniary responsibility. 
Said Martha Alexander is without property in her own right. 

IX. On or about the 27th of January last past the defendants 
herein, or certain of them, commenced their certain c¢ivil ae- 

tion in the district court of the State of Nebraska for the 
o7 county of Lancaster, wherein they impleaded with themselves 
as plaintiffs divers persons who have repudiated said action, 
and also impleaded with your orator the said Burr and Wheeler, 
Albert L. Dawson, William R. Dawson, Sarah H. Dawson, N. C. 
Dawson, M.S. Dawson, A. A. Kniceley, William A. J. Goodin, and 
Melita C. D. Tillman as defendants, and in their petition filed in 
said action they alleged that your orator claimed the premises first 
hereinbefore described by virtue of the said last will and testament 
of the said Jacob Dawson, deceased, and the construction hereinbe- 
fore insisted on by your orator. While they claimed the same under 
the said will by virtue of the construction thereof, also hereinbefore 
stated, they also in their said petition allege that your orator as- 
serted his said claims for the fraudulent purpose of casting a cloud 
upon their title, and that the deeds to him of said premises herein- 
before referred to, and in said petition were made for the purpose of 
enabling your orator to sue them in this court, and were therefore a 
fraud upon its jurisdiction, and in and by their said petition they 
prayed an injunction restraining your orator from prosecuting any 
action against them, or either of them, in respect of said matters, 
and that the deeds hereinbefore mentioned, by and under which 
your orator claims said premises, be decreed to be cancelled and an- 
nulled, set aside, and held for naught, and that the title of the 
plaintiffs in said petition be declared good, and be quieted against 
the defendants therein. The Honorable 8. B. Pound, the judge of 
said court, allowed an injunction in said action ‘according to the 
prayer of said petition CX parte, and without notice to or hearing 
your orator in that behalf, and the said injunction remains in full 
force. Your orator has removed said action into this court, and has 
answered fully the charges of the said petition. Whereof your 
orator prays as follows: 
88 1. ‘That the said defendants answer this your orator’s cross- 
bill according to the course and practice of the court, but not 
under oath, their answer under oath being hereby waived. 
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2. That it be by the deeree of your honors declared that the true 
construction of the said last will and testament of the said Jacob 
Dawson, deceased, the said Edith J. took by and under the same an 
estate in the premises first hereinbefore mentioned and deseribed for 
life, determinable upon her marriage ; and that on the 15th of No- 
vember, 1879, the said Burr and Wheeler became and were, and, by 
virtue of their deed to him, your orator becoming and 1s, seized in 
fee of said premises, and that the defendants in your orator’s cross- 
bill are without right, title, or interest in the same or any part or 
parcel thereof. 

3. That the said defendants be decreed by instruments, in form to 
be approved of by vour honors, to release their claims in said_prem- 
ises and to surrender the same to your orators. 

t. That an account be taken, under the directions of vour honors, 
of the rents and profits of said premises, and of the amount thereof 
which has come to the hands of the said defendants, respectively, 
and that each of them be decreed to pay to your orator the sum 
which he shall be found to have received. 

5. That a receiver of the said premises and the rents thereof be 
uppointed, with the usual powers of receivers in such cases. 

6. That the said defendant be decreed to pay the costs of this suit; 
and 

7. That your orator may have all such other and further relief as 
the circumstances of the case require and as is agreeable to equity 

and good conscience. 
89 May it please vour honors to grant unto your orator the 

writ of subpcena issuing out of and under the seal of this 
Court, directed to the said defendants, commanding them that they 
be and appear in this honorable Court at a day and under a penalty 
therein inserted, then and there to answer this your orator’s cross- 
bill of complaint, and stand to, perform, and abide such order and 
decree as to your honors may seem just and equitable. 

And vour orator will ever pray, &c. 

J. M. WOOLWORTH, 
. Of Counsel. 
L. C. BURR, 
Nol. for Complainant. 
District oF NEBRASKA, 88 : 


Lionel C. Burr being duly sworn says: Lam one of the solicitors for 
the plaintiff in the above bill; he ts a non-resident of said district ; 
| have read said bill and know the contents thereof, and the same 
is true of my own knowledge, except as to the matters therein 
stated on information and belief, and as to those matters I believe it 
to be true. 


LIONEL C. BURR. 


Subseribed in my presence and sworn to before me this 5 day of 
April, 1882. 
I. E. McCRARY, D. C. 
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Memorandum “A.” 


No. 1. Owen Oakley, 18 feet and 9 inches off the west side of lot 
and 8 inches off the east side of !ot 6, block 54. 
No. 2. S. W. Little, lot 6, block 54, except 8 inches off east side 
thereof. 
No. 3. Marth: a Alexander, part lots 4 and 5, block 54. 
“ 4 A. P.8. Stuart, ” sea e ~*~: OS 
Samuel G. Owen, ” a 


Dawson’s addition to South Lincoln. 


. 6. D. B. Alexander, lot 3, block 31. 
i. earen dé. rane. -~ & “~ Fs. 
8. Alexander C. Huestis, lots 5, 6, 7, 8, block 36. 
9. Charles D. C. Huestis, lots 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 12, 
block od. 
No. 10. Samuel Aughey, lots 7, 8, 9, block 31. 
Jacob Freedman, “ - a 
’ ae | ee 47. 
2. O. P. Austin, 8 38. 
pene nee, “Lae ~*~ 
Celinda A. Bumstead, all : we 
Martha A. Snowden, lots , 4, 5, 6, block 40. 
Charles C. Snowden, “ 0, 10, 11, 12, block 42. 


sé 


7 
Thomas Woods, 9. 20. Es Am 
John H. Swabold, 
20. Samuel Henderson, 
21. Joseph Richardson, 
22. M. B. Cheeney, 
Zo. Mary K. Malone ry, 
No. 24. Henry 8. ‘Gordon, executor. &e, all 
. Guy C. Barnum, lots 3 & 4, 
_ ». Roda A. Prindel, “ 5 & 6, 
. Mary K. McSweeney, : 
Charles Hanna, 9), 
29. W.J. Van Dorn, southeast } of southeast } of 
.6 E. 
30. G. W. Lashus. 
31. George Warder. 
32. Samuel Arthur, W. 4 of S. E. 4 19, 10, 7 
33. H. O. Snow. 


l - 
oe 
—— 
~* 


92 Upon the back of said cross-bill appear éndorsements in 
words and figures following, to wit: 
202, F. 8S. W. Little et al. vs. Ezekiel Giles. Cross-bill. Filed April 
5, 1882. Elmer D. Frank, clerk. 
Thereupon, afterwards, to wit, on the Ist day of May, 1882, a re- 
plication was filed in the c ase, which replication was in words and 
figures following, to wit: 
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In the Cireuit Court of the United States in and for the District of 
Nebraska. In Equity. 


S. W. Little ) 
v8. . No. 202, F. 
EzekieL GIxes. } 


The replication of 8. W. Little et a/., plaintiffs, to the answer of Eze- 
kiel Giles, defendant. 


The repliants saving and reserving unto themselves now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiences of 
the said answer, for replication thereunto say that they will aver, 
maintain, and prove their said cross-bill of complaint to be true, 
certain, and sufficient in the law to be answered unto, and that the 
said answer of the said defendant is uncertain, untrue, and insuffi- 
cient to be replied unto by these repliants without this, that any 
other matter or thing whatsoever in the said answer contained, 
material,or effectual in law to be replied unto, and not herein and 
hereby well and sufficiently replied unto, confessed and avoided, tra- 
versed or denied, is true; all of which matters and things the re- 
pliants are and will be ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly pray as in and by their 
said bill of complaint they have already prayed. 

T. M. MARQUETT, 
93 GALEY & ABBOTT, 
Solicitors for Plaintiffs. 


Upon the back of said replication appear endorsements in words 
and figures following, to wit: 

No. 202, Doc. F. U.S. circuit court, district of Nebraska. In 
equity. Little vs. Giles. Replication. Filed May 1, 1882. Elmer 
D. Frank, clerk. T. M. Marquette and others, solicitors for plaintiff 

Thereupon, afterwards, to wit, on the 3d day of May, 1882, a stip- 
ulation was filed in said case, which said stipulation was in words 
and figures following, to wit: 


In the United States Circuit Court, District of Nebraska. 


Five cases of— 
EzeKIEL GILES 
v8. | 
S. W. Lirrre et al., S. G. Owen et al., MARTHA ALEXANDER et al., 
A. P. S. Stuart et al., 


And a suit in equity of— ? 
S. W. Lirtce et al. vs. EZEKIEL GILEs et al. 


EZEKIEL GILES ) 
v8. . Cross-bill. 


S. W. Lirrre et al..| 
It is hereby stipulated and agreed between the parties in the 


oS. eee 
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above-entitled causes that the injunction in the equity suit shall be 
so far dissolved and so modified that this stipulation shall be in 
all respects good and valid; that the plea in abatement in the action 
of Giles vs. Owen et al. shall be tried Tuesday, the 16th day of this 
May term of the court, and that the decision thereon shall be taken 
and entered of record as the decision upon the pleas in the four 
other actions at law and also of the issues in the said suit in equity, 
so far as they are the same as are joined on the said pleas. 
Omaha, May 3rd, 1882. 
J. M. WOOLWORTH, 
Att'y for Giles. 
T. M. MARQUETTE, 
kor Defe ndant and for Plaintiff in Equity Suit. 
94 HARWOOD & AMES, 
GALEY & ABBOTT, 
Att’ ys for De fe ndants & for Plaintiffs in Equity Suit. 
L. C. BURR, Atty for Giles. 


Upon the back of said stipulation appear endorsements in words 
and figures following, to wit: 

196, F, and 202, F. Giles vs. Owen et al. Stipulation. Filed May 
3, 1882. Elmer D. Frank, clerk. L. C. Burr, for plt'ff. 


Thereupon, afterwards, to wit, on the LOth day of May, 1882, an 
answer to cross-bill was filed in said case, which said answer to cross- 
bill was in words and figures following, to wit: 


To the honorabie the judges of the circuit court of the United States 
for the district of Nebraska: : 

The joint and several answers of S. W. Little, D. B. Alexander and 
Martha Alexander, his wife; Samuel G. Owen, R. H. Oakley, 
Sarah J. Purcell, A P.S. Stuart, Mary A. McElhinney, Alexan- 
der C. Huestis, W. J. Van Dorn, G. W. Lashus, Charles D. C. 
Huestis, Samuel Arthur, Jacob Freedman, O. P. Austin, Martha 
F. Snowden, Thomas Woods, Charles C. Lumdin, W. 8. Garrison, 
S. F. Storey, John H. Schwabold, Samuel Hudson, Joseph Rich- 
ardson, M. Bb. Cheeney, Mary E. Maloney, Henry D. Gordon, ex- 
ecutor of the estate of E. H. Tuttle, deceased; Guy A. Barnum, H. 
Q. Snow, Rhoda A. Prindle, Charles Hanna, and Mary A. Me- 
Sweeney, who are admitted to be citizens of the State of Nebraska 
and residents therein, the defendants to this cross-bili of complaint 
of Ezekiel Giles, complainant. 


The defendants, now and at all times hereafter saying and reserv- 
ing to themselves and each of them all and all manner of benefit 
and advantage of exception which can or may be had or taken to 
the many errors and uncertainties and other imperfections in the 

said complainant’s said cross-bill of complaint contained, for 
9D answer thereto, or unto so much and such facts thereof as this 
defendant is advised is or are material or necessary for them, 
or any of them, to make answer unto, they, these defendants, sever- 
erally enswering, say that the conveyance of the several pieces or 
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parcels of land in said cross-bill mentioned of which Jacob Dawson 
died seized by the children of said Dawson then surviving him to 
Lionel C. Burr and Highland H. Wheeler was procured by the 
fraudulent representations and inducements held out by the said 
Burr and Wheeler to the said Dawson heirs; that it was made wholly 
without consideration; all of which will appear from the averments 
contained in the cross-bill filed in this suit by thesaid Dawson heirs, 
to which reference is hereby made and the attention of this honor- 
able court is respectfully solicited; and your respondents deny the 
title, either legal or equitable, to the pieces or parcels of land of 
which Jacob Dawson died seized passed to the said Burr and Wheeler, 
or either of them, by reason of the conveyances mentioned in said 
cross-bill. 

Your respondents further deny that the said Burr and Wheeler, 
by their certain deed of conveyance, ever conveyed, or attempted to 
convey, in the manner required by law, any of the pieces or parcels 
of land to the said Ezekiel Giles of which the said Jacob Dawson 
died seized, and deny that the said Ezekiel Giles has any interest, 
either legal or equitable, in the real estate, or any portion of it, of 
which the said Jacob Dawson died seized. 

Your respondents further deny that any controversy or dispute 
has arisen solely between the said Ezekiel Giles on the one side and 
your respondents on the other in respect to the right and title to the 
pieces and parcels of land described in the memorandum annexed 
to the cross-bill, but aver the truth to be that vour respondents, with 
others enjoined with them in the bill heretofore filed, are in fact the 

owners of and are in the possession of the property of which 
96 the said Jacob Dawson died seized, and your respondents are 

seeking by their bill in equity heretofore filed in this suit to 
quiet their title against the fraudulent claims set up by the said 
Ezekiel Giles, a citizen of the State of Iowa, the said Burr and 
W heeler, and the said Dawson heirs, citizens of the State of Nebraska, 
all on one side of the controversy which has arisen, and these re- 
spondents and other citizens of the State of Nebraska on the other 
side of such controversy. 

And your respondents aver that said Giles is only a normal party 
to this suit, his name being used merely for the purpose of jurisdic- 
tion, and your respondents further deny that, by the true construc- 
tion of the said last will and testament of the said Jacob Dawson, 
deceased, the said Edith J. Dawson took in all and every of the 
lands described in said cross-bill an estate only for life, determinable 
upon her marriage, but aver the truth to be that whenever these 
respondents shall have the opportunity of showing to this honorable 
court the facts and circumstances under which said last will was 
made and executed by the said Jacob Dawson, deceased, as by their 
bill in equity is set forth and alleged, it will be shown by the true 
construction of said last will and testament that Edith J. Dawson 
took the fee of said real estate with full power to dispose of and sell 
the same as to her should seem meet and proper. 

And your respondents, further answering herein, deny that they, or 
either of them, acquired their title or claim to any of the real estate 
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of which the said Jacob Dawson died seized with any knowledge, 
notice, or suspicion that any other construction would be given to 
said last will and testament than that for which they now contend, 
and are ready to show to the satisfaction of the court having juris- 
diction to determine the same. Your respondents further deny that 
the use and rents and profits of the several and respective lots of 
land unproved by them exceeds or equals their expenditures, 
97 or the value of the improvements made by them thereon: 
And your respondents further say that great injustice would 
result to them should a receiver be appointed by this court to col- 
lect and hold the rents these respondents are entitled to have and 
receive from the persons occupying any of the said premises. 
ier answering said cross-bill, deny that the 


4 . » j ‘ oe | 
Your re spondents, furti 


circuit or Supreme courts of the United States, or either of them, 
had any jurisdiction to determine the pretended controversy which 
heretofore arose between the said Ezekiel Giles on the one part and 
S. W. Little and David May on the other part, and aver that the 
reason why such want of jurisdiction was not made fully to appear 
In sald suit was because neither the said S. W. Little nor the said 
David May nor these respondents were cognizant of the facts at 
that time existing relating to the pretended conveyances to said 
Burr and Wheeler, and by them to said Giles. 

Your respondents, further answering said cross-bill, deny that 
others impleaded with them in the bill of equity heretofore filed by 
these respondents and others in the district court of Lancaster county, 
Nebraska, have repudiated said action, and, whether such others 
do or not repudiate sucn action, these respondents, and each ot them, 
are ready to show the facts and truth of the allegations contained 
in their said bill heretofore filed in this suit, aid therefore ask that 
the relief be granted them, as heretofore prayed in their said bill, on 
the final hearing of this cause by the court having jurisdiction to 
hear and determine the same. 

That while so in the occupancy of the said premises these defend- 
ants and their grantors have made lasting and valuable improve- 
ments on the said premises, respectively, now claimed and occupied 
by them, and which ure of the cost and value ol the following SUDIS, 

to wit: On the premises claimed by 8. G. Owen and R. H. 
9S Oakley, being eighteen feet and nine inches off of the west side 

of lot five, and eight inches off the east side of lot six, block 
o4, a brick building two stories high and other improve ments of 
the value of $5,000 and over: the premises claimed by S. W. Little, 
being lot six, block DA, except eight inches off the east side thereof, 
a brick building and other improvements, of the value of $6,000 & 
over. 

On the premises claimed by Martha Alexander, viz: on part of 
lots 4 & 5, m block 54, a brick yuilding of the value of $5,000 and 
over. 

On the premises claimed by A. P. 8. Stuart, viz: part of lots 3 & 4, 
of block 54, a brick building and other improvements of the value 
of $5,000 and over, all of which improvements were made in good 
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faith under their claim that they had an estate in fee in said prem- 
ises derived under said will and before notice of defendants’ title. 

And that these defendants and their several grantors, while so in 
the bona fide possession and occupation of the said lots, have, for the 
use and benefit of the said complainants, in case it should be finally 
decreed that said title be quieted in him, severally paid large sums 
in the discharge of taxes, assessments, and liens duly and legally 
imposed by law upon said premises, and the said premises were 
thereby relieved from the charge and burden thereof, were paid 
after said complainant and his pretended grantors claim to have 
become seized in fee of said premises, and which, with interest al- 
lowed by statute, amount to the follow Ing sums: 

On the said premises claimed by and occupied by Owen & Oakley, 
the sum of $3,000. 

On the said premises claimed by S. W. Little, the sum of $3,000. 

On the said premises claimed by Martha Alexander, the sum of 
83.000. , 

On the said premises claimed by A. P.S. Stuart, the sum of $3,000; 
and the other defendants herein, for their several answers to the said 
cross-bill, says they are in the possession and occupancy of their 

said several pieces or parcels of land, and that, while in good 
99 faith claiming they had a fee under said will, have made last- 

ing and valuable improvements on said premises and have 
paid large sums in the discharge of taxes and assessments on said 
premises before these defendants had any notice of the complain- 
ants’ alleged pretended claim to said premises. 

And all these defendants deny the receipt of any rents and profits 
from said premises, and allege that any substantial benefit or enjoy- 
ment that they or their grantors have had or in any way received 
from said premises have accrued solely from these buildings, im- 
provements, and dwelling-houses these defendants and their grantors 
have placed on said premises. 

Therefore, these defendants submit that the said complainants 
ought not in equity to recover said premises or the rents and profits 
thereof; but if the court be of the opinion that said complainant 
should recover said premises and have an accounting for the rents 
and profits thereof, then these defendants insist that, in equity and 
by force of these several statutes of the State of Nebraska relating to 
occupying claimants of lands, an accounting should be taken of the 
value of all the lasting improvements placed on said premises by 
these defendants and their grantors, and of all taxes paid on said 
premises by these defendants and their grantors, with interest thereon 
provided by the laws of Nebraska for delinquent taxes, or to redeem 
such real estate from any tax sales, and that these defendants should 
have a lien on the said premises for the same, and these defendants 
should have the benefit of the statutes of Nebraska relating to oecu- 
pying claimants. 

And these defendants and each of them deny all and all manner 
of unlawful combination and confederacy wherewith they or any of 
them are by said cross-bill charged, without this, that [if] there is any 
other matter, cause, or thing in the said complainant’s said cross- 
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bill of complaint contained material or necessary for 
LOO these defendants, Or any of them. LO make answer ubhto and 
not herein and hereby well and sufficiently answered, con- 
fessed., Lrave rsed., and avoided or deni d. is true to thie knowl dee or 
belief of these defendants or any of them; all of which matters and 
things these defendants and each of them are and is ready and will- 
ing to aver and maintain and prove as this honorable court shall 
direct, and humbly pray to be hence dismissed with their reasonable 
costs and expenses in this behalf most wrongfully sustained. 
TURNER M. MARQUETT, 
HARWOOD & AMES, 
GALEY & ABBOTT, 


» pes , . , 
Solicitlo S for Dete ndants. 


Upon the back of said answer to cross-bill appear endorsements 
in words and figures following, to wit: 

No. 2ZUZ, I, Ezekiel Giles v8. ». W. Little el al Ln Wer LO Cross- 
bill. Filed May 10, 1882. Elmer D. Frank, clerk. Turner M. 
Marq uett, Galey & Abbott, & Harwood & Ames, sol’s for def'ts. 


Thereupon, afterwards, to wit, on the Slst day of May, 1852, a 
replication was filed In said case, which said replication is In words 
and figures following, to wit: 


In the Cireuit Court of the United States in and for the District of 
Nebraska. In Equity 


KZEKIEL GILES ) 
VS. - No. 202, F 
SAMUEL LirtLe et al. ) 


The replication of Ezekiel Giles to the answer of Samuel Little e¢ ad., 


defendants, to the cross-bill of said Giles 


This replant, saving and reserving unto himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may he had or taken to the manifold insufliciences 

of the said answer, for replication thereto says that he will 
101 aver, maintain, and prove his sai 

be true, certain, and sufficient in the law to be answered unto, 
and that the said answer of the said defendants is uncertain, untrue, 
and insufficient to be replied unto by the repliant, without this 
that any other matter or thing whatsoever in said answer contained 
material or effectual in the law to be replied unto and not herein 
and hereby well and sufficiently replied unto, confessed and avoided, 
traversed or denied, is true; all of which matters and things this 
repliant [is] and will be ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly prays as in and by his said 
cross-bill of complaint he has already prayed. 

J. M. WOOLWORTH, 


Solicitor for Gali x. 


cross-b1l] of complaint to 
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Upon the back of said replication appear endorsements in words 
and figures following, to wit: 

No. 202, Doe. F. U.S. cireuit court, district of Nebraska. In equity. 
Ezekiel Giles vs. Samuel Little et al. Replication toanswer to X bill. 
Miled May 31,1882. Elmer D. Frank, clerk, by F. E. McCrary, D. 
C. J. M. Woolworth, solicitor for plaintiff. 


LO Thereupon, afterwards, to wit, on the 15th day of Novem- 
ber, 1885, depositions were filed in said cause in words and 
figures following—that Is to say: 


In the Cireuit Court of the United States. District of Nebraska 


S. W. Litrie & O’rs, Complainants, 
. is, 
IM ZEKIEL GILES & O'rs, Respondents, 
and » No. 202, Docket F. 
EZEKIEL GILES & O’rs, Complainants on Cross-bill, | 
is. 


S.W. LITTLE & Ors, Respondents on Cross-bill. | 


Testimony taken before Osear A. Mullon, special examiner ap- 
pointed by said court in said cause, at the several times and places 
set forth in the report, the parties to the cause being represented 
by counsel, as set forth in the report. 


On Friday, October 15th, 1882, in room No. 7, on the upper floor 
of the Government building, at Lincoln, Nebraska, in pursuance of 
the order of court In the cause, testimony was taken, the parties, 5. 
W. Little & o’rs (complainants in the bill and respondents in the 
eross-bill), being represented by John H. Ames and Mr. S. W. De- 
weese, and the respondents in the bill and complainants in the cross- 
bill, Ezekiel Giles & o’rs, by Mr. L. C. Burr, evidence was adduced 
on the part of Ezekiel Giles & o’rs. 

Burr offered in evidence the stipulation with regard to the testi- 
mony of W. T. Donovan and the written testimony of W. T. Dono- 
van. Ames objected to the testimony as immaterial, incompetent, 
and not the best evidence. <A COPY Ol the stipulation here follows, 
and after the stipulation the written testimony itself is made up in 
this report on folios 2 to 10, inclusive, the said testimony being 


a 


copied. 
LOS Stipulation — Ponovan’'s Testimony. 
The following is a copy of Exhibit A: 
In U.S. Court for the District of Nebraska. In Equity. 
Litre et al. vs. Gries ef al. 
LINCOLN, NEBRASKA, Oct. 10th, 1882. 
It is hereby stipulated and agreed that the evidence of W. y 


Donovan may be taken and reduced to writing by Trivitt at 1 o’clock 
p.m.,on the said tenth day of October, 1852, the said evidence to 
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be used and read in evidence the same as if taken by Oscar A. 
Mullon, and that said Mullon mav certify the same to be evidence 
in said cause as taken by him. 

L. C. BURR, Alt’y for Giles. 

T. M. MARQUETTE, HARWOOD & AMES. 


Respectfully referred to Mr. JT. M. Marquette, as I will be busy at 
the time mentioned. 


J. H. AMES. 


Upon the back of said Exhibit A appear endorsements in words 
and figures following to wit: “Ezekiel Giles vs. S. W. Little. 
Stipulation. L. C. Burr, for Giles.” 

The following is a copy of the testimony, the document of which 
this is a copy being marked Ex. B. 


Donovan's Testimony as lo Value TE 69 and 70 and Block o4. 


W. T. Donovan being examined by Mr. Burr, testified as follows: 


You may state your name, age, place of residence, and occupation. 

My age is 65 and past; name, W.'T. Donovan; residence, Lincoln. 

How long have vou resided in Lincoln, Nebraska? 

Since its birth; I shall have been in this county 25 years. 
104 What has been your business during that time? 
Farming and stock raising and dealing in real estate. 

You platted and laid out the town called South Lincoln, did you 
not? 

Yes, sir. 

South Lincoln adjoins Dawson’s addition to South Lincoln on the 
west, does it? 

Yes, sir. : 

Were you acquainted with Jacob Dawson in his lifetime? 

[ was. 

Were you acquainted with his property and real estate? 

Yes, sir. 

Were you acquainted with the real estate of his widow, Editha 
J. Dawson? 

A. I was. 

©. Were you acquainted with the value of the east half of the 
southwest quarter of section 25, town 10, range 6 east, in June. 1869, 
familiarly known as the Capito! addition to the city of Lincoln? 

Object d to by Mr. Ames as immaterial. 
A. Yes, sir 
(). (‘an you t ll when the State capital was located al Lineoln ? 
A. August, 1867; I think the 12th, but I won’t be positive. 
(). Can you tell what State buildings were being erected or had 
been erected June. LS69. or was in the course of erection ? 

A. The capitol and the university, and the asylum, | think. was 
also under way, and I think the old stone penitentiary 
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105 Q. Had the State held any auctions disposing of its lots in 
Lincoln prior to June, 1869” 

A. Yes, sir. 

Q. About how many of them; do you know’? 

A. How many lots? 

(). Yes. 

A. I cannot tell. 

Q. Had it any left at that time? 

A. Yes; it had some left yet. 

(). State what the value of the east half of the southwest quarter 
of section 25 above mentioned was in the month of June, 1869. 

A. The value of the eighty acres you seemed to convey there 
would be in my opinion about $20.000—$18.000 to $20,000. — 

(). What was it worth on the 10th day of May, 1869? 

A. About the same valuation—$158,000 to $20,000. 


Mr. Ames here enters objection to all the above questior $s as Im- 
material and irrelevant. 

Q. How far from the capitol building is the northwest corner of 
this east half of southwest quarter of twenty-five, ten, six ? 

A. I think itis about four hundred feet from the southeast quarter 
of the capitol square ast, and five hundred feet south—I am not 
very positive about the line running down. 

. Are you acquainted with the defendant in the cross-bill, A. 
P.S. Stewart ? 

\. Yes, sir. 

(. Are you acquainted with the lot that he purchased, lot 
106 ~=8, that he received.a quit-claim deed from one Sherwin? 
A. Y es, sir. 

Q. For whom did you act in the negotiation of that sale? 

A. I was acting for Mr. Sherwin. 

Q. As his agent ? 

A. Yes, sir. 

(). Did you ever have any conversation with Stewart? 

A. I did. 

Q. [| mean pertaining to Dawson’s will ‘ 

A. I have talked with Mr. Stewart at 
Dawson will. 

Q. Prior to the titne and pending the negotiations did ever Sher- 
win or you have any conversation with him ? 

A. I did. 


Q. You may state what conversation that was. 


; 


different times about the 


Objected to as immaterial, incompetent, and irrelevant. 


A. Mr. Stewart and [| talked about the value of the property, its 
central location, and the probability of its remaining as valuable, and 
that it would always be rental property. He asked me that particu- 
larly, if I thought it would always remain as valuable and be rent- 
able at all times, and I told him that I thought it would. Its loca- 
tion would demand it always. And he spoke of Dawson’s will. He 
said that he had faith in the will and did not think that it would 
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ever be disturbed, and he thought he would risk it. I proposed to 

him I could procure a deed from the other partey for a consider- 

ation and thereby perfect his title, but he was under the impression 

that Sherwin’s title was good enough; he declined purchasing the 
ther title, considering that good enough. 

107 (. What was said between vou and him as to the value of 


the property if he received a good and perfect title? 
Objected to as incompetent and immaterial and irrelevant. 


A. Well. I believe our conversation was like this: that he con- 
sidered the property cheap enough in the way it was renting; we 
figured up the amount of rents to see what per cent. it would pay 
on the valuation then put on it, and he thought the property a very 
good purchase at that price if the titie was good, which he believed 
It was. 

In acting for Mr. Sherwin, did you or Mr. Sherwin negotiate 
with him to give him a warranty deed for any price? If so, state 
the price Mr. Sherwin negotiated with him to convey a warranty 
to the title. 


Objected LO as Incompet nt. immaterial. and irrelevant. 


A. I do not know of any conversation between him and Sherwin 
regarding a warranty deed; Sherwin and I talked that matter over, 
but Mr. Stewart and I talked about the title from Mr. Giles, and 
Burr as his agent. : 

Q. State what conversation you had with Stewart. 


Objected LO as Incompetent, immaterial. and irrelevant. 


A. I believe I told him that I could procure him a perfect war- 
ranty deed from the heirs—I think I expressed it in that wavy— 
from the Dawnson heirs, through their agent, somebody, for twelve 
or fifteen hundred dollars. 1 think I finally agreed that I could do 
it for twelve hundred dollars. 

@. What did Mr. Stewart say? 

A. He was not disposed LO pay for that title; he considered 
108 that the Dawson will was good, and was willing to stand by 
it. 
Are you acqui ainted with the value of real estate at the present 
ms in Lincoln? 
A. Somewhat. 


Q. Are you acquainted with the premises commonly called’ 


“Codey’ 3 ad in this city? 
A. Ly: SI 
oo J s ( bile ’s block occupied by the defendants in this cross-bill, 
Stewart, Owen, Oakley, Alexander, and, next adjoining in the west, 
S. W. Little? 
A. Yes, sll 


Q. What are those buildings worth as they now stand? 


Objected to as immaterial, incompetent, and ir rele ‘vant. Question 
withdrawn. 
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Q. Do you know the value of improvements or buildings standing 
upon the property—upon the real cstate—there, as they now stand ? 
A. I have not examined any of the buildings except the one that 
Is occupl 7 by Redford “us a store: | Ly Lie ve that all the others were 
built in the same manner on a sandstone foundation, but that one | 
know is. | would think the valuation of the buildings at the pres- 
ent time about two thousand or twenty-two hundred dollars each. 


Mr. Ames objects to that portion of the answer as respects the 
value iis Incompetent, immaterial. and irrelevant. and not respon- 
sive to the question 


(). lor each building? 
A. Yes, sir; particularly the one with the shoe store on: that is 
the one | have examined more particularly more than the 
109% others, but if they have the same kind of toundation as this 
[ don’t think there is much difference in the valuation of 
them. 
Q. What is the value of the improvements upon 8. W? Little’: 
building—the One standing to the west ? 


Objected to as incompetent, immaterial, and irrelevant. 


A. That building was built later and is a better building. 

(). When was it built? 

A. | cannot say when it was built; [ do not remember; I do not 
remember whether it was permanently built or whether the front 
was built in when the sidewalk was lowered ; but from my present 
knowledge of the building I think that one is worth a couple of 
hundred dollars more than the others. 

@. When were the other three, or Codey’s block, built? 

A. do not remember the exact date 
. If Mr. Codey purchased the life estate of Mrs. Dawson in the 
) 


fall of 1570, when were the buildings built * 


7 


110 Objected to as incompetent, immaterial, and irrelevant. 


A. I ain ata little loss on that; I think the next summer, 1871; 
but I am not positive. 

. Speaking generally, how many years ago were those three 
buildings in Codey’s block built? 

A. In 1871—the fall of 1871. It was eleven years ago, I think; 
as | said before I am not positive about them being built in 1871. 

(). State whether or not to your knowledge the grade has been 
lowered in front of these buildings; and, if so, when was it done; 
and how much was it lowered, and what alterations, if any, were 
made in the building standing upon this real estate. 

Objected to as incompetent, immaterial and irrelevant. 

A. The grade was lowered. 

©. How much? 

A. If my memory serves me right, it was a little over two feet ; 
| am not very positive about that; the floors were lowered and a 
new front put in, 
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(). State how much the floors were lowered. 

A. I cannot do it; [ do not know. 

Q. In how many of the buildings were the floors lowered ? 

A. I think the floors were lowered in all of them except In a 
little building which, I think, was built afterwards. It is so many 
years I am not positive about it. 

Q. In whut condition, after lowing the floors, did it leave the 
cellars ? 

Objected to as incompetent, irrelevent, and immaterial. 


A. It left them too low for general use; when persons would go in 
they would have to stoop down: l do not remember the exaet it rohit ; 
I think it was five and one-half or six feet: as | said before, | had 
not been in the stores except the shoe store. They ay have CACU- 
vated some out of the cellars at other times: that I do not know 
anything about. 

®. You have not examined the cellars since ‘ 

A. No, sir. 
®. Bedford is the tenant of defendant Stewart, is he not 
A. Yes, sir. 

Q. Were you acquainted with the premises kown as Codey’s block 
in the lifetime of Jacob Dawson ? 

A. I was. 


}; 


ws 


Q. Describe the buildings, if any; that stood th-reon then. 
Objected to as incompetent, immaterial, and irrelevant 


11] A. It was a sandstone building, pretty large size. 
(). Give about the size of it. 

A. I do not know whether I can or not; I suppose it was a two- 
story building—a part of a basement and a story and a half, prob- 
ably thirty-five to forty feet square—pretty nearly square. There 
was a hallway and a room on each side—well, perhaps, it was 30 by 
309 feet. I will not be positive about the size; I should say it was 30 
to 35 feet and perhaps 40. 

(). How many stories did you say it was? 

A. Well, it was a story and a basement; I would call it a two- 
story building, perhaps. 

@. What was it used for? 

A. A dwelling-house. 

Q. Was it used for a hotel any time’? 

A. No, sir. 

Q. What became of this building ” 


Objected to as immaterial and irrelevant. 


A. It was torn down; it was built of sand rock and it was torn 
down. [do not remember what the rock was used for; I think, 
though, partially for the foundation of the other buildings. If my 
recollection serves me right I think that is what they were used for. 

Q. By whom was it torn down? 


Se 
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A. I cannot answer; I do not know by whose orders it was torn 
down. 
(). About when was it torn down ? 
A. If my recollection serves me right it was in the fall of 1870 or 
spring of 1871. 
(). It was torn down then at the time 
112 (Witness interrupting) It may have been torn down in 
LS70. 
(). It was torn down then at the time the three stores were erected ? 


Objected to as immaterial, incompetent, and irrelevant. 
A. It was torn down before they were erected ; Ido not know 
how long. 

Q. Can you tell the value of that building? 


A. No, sir. 
Cross-examination by Mr. Amps: 


Q. Col., what was the population of Lincoln in 1869, in May and 
June? 


Objected to as not cross-examination. 


A. I do not remember. 

Q. About what was the population’ : 

A. I do not know; perhaps three or tour thousand ; I think there 
was three thousand inhabitants: [ built the Tichenor house in 1868: 
[ do not mean the Tichenor hotel—theé dwelling this side of it. 

. Do you know of land being sold in the vicinity of what is 
now Capitol addition during the year 1869 by the acre? 

Objected to as not cross-examination. 

A. Yes, sir. 

(. In what direction from that addition ? 

A. South. 

Q. What did it sell for by the acre, and for cash rates? 

Same objection as above. 


A. I had reference to the school land being sold there. 
. Do you know what land sold there for cash ? 
113 A. Not positive of my own knowledge, but I am under the 
impression they were sold for two or three hundred dollars 
per acre, 
Q. What is land adjoining that Capitol addition worth now by 
the acre; what is the market value for cash? 
Objected to as not cross-examination and immaterial, irrelevant, 
and Incompetent. 
A. Six or elght hundred dollars. 
Q. What is the present population of Lincoln ? 
A. Twenty thousand ; I believe you call it eighteen, perhaps, but 
they claim twenty thousand. 
Q. Do you know when the corner-stone of the University was 
laid; what month and vear ” 


accep ctemantoe 


a] 
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A. June, 1870, was it not, or 1869? 

Q. My recollection is you were present. 

A. I was present, but I did not take any uote of the date; I don’t 
of such things 

. What is your best recollection aboat it? 

A. I guess in 1869 
). What time in 1869? 
A. In June 
). June, 1869? 
A. Iam not positive about it 

Do you know when the erection of the permanent penitentiary 
buiiding was commenced ? 
A. dont know the exact dat 
Q. Do you know what vear it was 
A. Do you mean the present construction 
Q. Yes, sir; the other was a temporary building and so 
114 designated in tne act for 1ts erection. : 

A. won | say that know: deeded the 1) the land it was 

built on in 1869 

Q. Do you know whether or not the penitentiary building that 
you testified about In your examination-in-chief was the permanent 


? 


‘/ 


penit ntiary building locat d 1D) this piace ¢ 

A. We were speaking of the old stone building. 

() Yes, sir; do you Know whe ther that was erected for a Lem po- 
rary ora perinanl ent oull Lali Dg ! 

\. Jt was temporary. I do not know what time the permanent 
structure was commenced. 

(). Do you know bv whom the seat of government of the State was 
located at this place 

A. Yes, sir. 

(). By whom ? 

A. The Gov rnor, secre Lary, and auditor, c nstitutine a commis: 


“7 


sion for the pu P Ost 


©. Do you know when their action lecating it was ratified by the 


A. At the sitting of the Li gisiature in ISG7 or 1869. No, 1 mean 


it was In 6) o1 
(). You say that you — ed to Mr. Stewart to obtain for him 

7 ' . - ? ’ } ea +) 

the adverse title to thi » he was buving* 


‘J 


(. By what authority did you make that proposition to him‘ 
, ’ 
»\ 


by what authority 
Q. Yes; who authorized you to make the proposition to sell him 
ie adverse title? 


A. | went of mV own accord and ascertained what could ob- 

ain that title for. Mr. Sherwin sent for me to sell the 

115 property, and if could wet i quit-claim deed irom the heirs 
that was my business 


(J. You Say you propos cd to Stewart to obtain the deed for twelve 


hundre cd do] lars 
A. About twelve hundred dollars. 
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fd 
Q. By what authority did you tell him? 
A. I was informed of that fact. 
Q. By whom ? 
A. By Burr and Wheeler. 
Q. You are not a carpenter or builder or contractor, are you? 
A. No, sir. 
(). Have you ever erected business buildings of brick or stone? 


A. No, sir; I have never built any buildings of any kind; I have 
- had buildings built for myself. 
Q. Do you know what the cost of these buildings were at the time 
of their erection—of Codey’s block ? 
Objected LO as Incompetent. 
A. I do not. 
Q. Do you know the cost of building at that time? 


Objected to as incompetent, immaterial, and irrelevant. 
A. Lumber was higher at that time. 


. Do you know what was the value of these buildings at the time 
they were completed t 


“J Objected to as incompetent, immaterial, and irrelevant, and not 
cross-examination. 
\. I was speaking of the value of those buildings at the present 
, time. 
ag 116 @. Do you know the value of the buildings at the times 
they were erected ? 
A No. 


®. You do not know the value of such buildings at that time? 

A. I do not know the exact cost of brick or lumber—what it was 
worth at that time: I might have known at that time. 

(). You say that one of these buildings was erected, to your knowl- 
edge, with a sandstone foundation; how does that affect the value of 

é the buildings at all as compared with any other material ? 

A. The sandstone is of the very poorest nature, and when it 1s 
under the ground and gets wet it is not very substantial. I believe 
we have had experience in that in the University building. 

LJ. Llow does it injure it? 

A. do hot know, ( xcept lowering the Hoors. 

(J. Was anything the matter with the building owned by Stewart 
with the foundation ? 

_ A. I think not. 

(. Standing there firm in its place? 

A. Yes, sir: I found nothing wrong wheu I was there; I do not 

know how it is now. 

(). Is that stone crushed ? 

A. No; I did not examine particularly. 

(J. Did you notice whether the walls were out of plane? 

A. No, sir. 

(). As far as you observed, the foundation looks as though. it 1s as 
) 


eood as any other building ] 


| 


ick Cin aE eh 


£2 Lee ote ere ass 


Oe ceo. 
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117 A. I only went into the alley and saw the foundation was 


attention to it. 

®. How large are those store buildings? 

A. Twenty feet and something; I do not remember just how long. 

(). In width and how long ? 
A. I think the building is about eighty feet. 
Q. Of what material is the superstructure ? 

A. Brick. 

Q. About how many brick do you think is in one of the store 
buildings ? 

A. I do not know. 

Q. Have you any idea? 

A. No. 

@. Of what material are the buildings finished ? 

A. Finished with wood. 

Q’ Have you any idea of how much lumber is worth in them? 

A. No. 

"9 In your opinion what is the glazing worth in the building? 

I cannot tell, sir. 

Q Do you beaiaee what sort of a roof they have on them—of what 
material the roof is made? 

A. Tin roof. 

Q. Do you know the cost of the roofing 

A. No, sir; I never was on the top of the buil ling; I believe, though, 
they are tin. 

@. The residence built by Jacob Dawson on his property, at the 
time of his death, was also built of the same material of sandstone? 

A. Yes, sir. 
118 Q. And the first or lower story of the building was all or 
nearly all of it under ground, was it not? 

A. Yes, sir: more than half; about two-thirds of it. 

(). Was there the same objections t to the stone so far as it was un- 
Aree the ground to that building as it is to the others ? 

lt depends altogether where the rock was gotten. ‘The first 

hee taken out of these quarries were as strong as Pharaoh’s heart, 
and the rock gotten after that was soft and not fit for building. | 
do not know which kin‘ of rock were used in these buildings; Tam 
not positive; but I think the same rock went into these foundations, 
but how much I do not know. 

(). Do you know when the erection of the present permanent 
asylum building was begun here? 

A. Lam not positive; I cannot fix the date. 

@. Do you remember when the erection of the asylum was begun 
here? 

A. I think it was in 1868. 

Q. Do you know of what material it was finally constructed ? 

A. Sand rock; as to the dates I am not very positive. 

Q. In 1869 do you know what was the general public opinion of 
the permanence of the location of the capital at Lincoln ? 


Objected to as not cross-examination. 


standing on a sandstone foundation, but paid no particular 


eel 
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A. In 1869 I was away from here all of that year. 

(). You say you do not know what the general opinion was ? 

A. It was yery conflicting 

Mr. Burr here objects to all of these questions as incompetent, im- 
material, and irrelevant. 


119 Q. Don’t you know, as a matter of fact, from the time of the 
location of the capital until 1575 that there was a general 
lack of confidence in the permanence of the location of the seat of 
government at Lincoln ? 
Objected to as incompetent, immaterial, and irrelevant, and not 
cross-examination. 


A. I do not know—I cannot answer. 

. Your residence was In the city all of that time? 

A. I believe it was. 

@. And you do not know what the opinion—the general public 
opinion—of the city was in 1867 to 1875, as to the permanency of 
the location here ? 

A. I suppose it was pretty evenly divided. 

Q. In your opinion, would the confidence in’ the permanency of 
this location affect the value of real estate in the community at that 
time ? 

Objected LO as Incompetent, immaterial, and irrelevant. 


A. During what year? 
(). During any time would it affect the market value of real estate 
in and about the location. 


Same objection is above. 


A. Ido not think it did very much. 

(). You do not think that Is a limit? 

A. No. sir—no. sir: | think outside Causes alfect the value of r a 
estate; | know I sold outside lots in Lincoln, in South Lincoln, for 
two hundred and two hundred and fifty dollars. 

Mr. Burr withdraws last objection. 

Q. What was the purchase price on the sale of this property to 

Stewart ? 
120 A. Seven thousand six hundred dollars. 

Q. Did you consult any one except Burr and Wheeler with 
reference to procuring the outstanding title, the adverse title, at the 
time you negotiated with Stewart ”? 

A. No, sir. | 

Q. When was the negotiation made; at what time? 

A. I do not remember the date; it was just about a week before 
Sherwin went away; and Sherwin went away in the fall of 1881; 
just a few days before he went away. 

Q. Did you, at the time of Jacob Dawson’s death, [know] what 
land he had; that is, the real estate belonging to him? 


=. l did. 


ee 
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©. How much of it was there situated in Lincoln ? 

A. Well, he handled this on O street and Dawson’s addition to 
South Lincoln, forty acres of MeKessen, part of Young’s, and part 
of Carter’s. 

Q. At the time of his death what was that forty acres, now con- 
sisting of Dawson’s addition to South Lincoln, worth ? 

Objected to as not cross-examination, and immaterial, irrelevant, 
and incompetent. 


A. About 12 or 14 thousand dollars. | bought the other at that 

time for ten and a half and the profits made out of it. 
Redirect by Mr. Burr: 

Q. What was your opinion as to the permanent location of the 
capital at Lincoln ? 

A. I never doubted it. 

@. Did you say in your cross-examination that you sold lots near 

the penitentiary in the year 1869 for $2,500 per acre ? 
121 A. In 1869 or 1870. 
Q. How far from these lots on O street is the penitentiary ? 

A. Two and a half miles exactly. 

Q. The lots that you speak of in your cross-examination as being 
sold for two hundred and two hundred and fifty dollars was next 
adjoining on the west to Dawson’s addition to South Lincoln, were 
they not? 

A. Yes, sir. 

Q. The school land that you speak of as being sold at $250 and 
$500 per acre was, and is still, further away from Lincoln than either 
Capitol addition or Dawson's addition to South Lincoln ? 

A. No, sir; it joins Capital addition on the south and adjoins 
Dawson’s to South Lincoln on the east. 

Q. And the city of Lincoln les to the northwest ? 


A. Yes. 
Recross-examination by Mr. Ames: 


Q. Do you know when the act was passed by the Legislature pro- 
viding for the purchase and site and erection of the penitentiary at 
Lincoln ? 

A. It was all under the same act. The commissioners were au- 
thorized to select the site on which to build the city of Lineoln, and 
we donated to them nearly seven hundred acres of land for the State 
of Nebraska. 

Mr. Ames repeats above question. 

A. Well, I will have to answer no, because they never purchased 
the site. Nuckolls and I gave the land to the State for the erection 

of the penitentiary; we donated to the commissioners 10 
122 acres. They then turned round and traded with Hilton for 
the present site they now occupy. I was under the impres- 
sion that the commissioners had only power to make that location 
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under the act authorizing them to locate the seat of government and 
all the public buildings. 

(. You mean to say that you are under the impression the land 
donated to you and Nuckolls, and also the exchange for the present 
location, was all done under the authority of the act creating the 
commission ? 

A. I know at the first session after that was made their acts and 
doings were ratified. 

Q. Do you know upon what terms the school lands, as you have 
testified, were sold as to the time of payment and rate of interest? 

A. I think it was sold on time; ten per cent. down and six per 
cent. interest. 

@. Do you know whether the land was taxable? 

A. It was not until some time after the purchase. 

. Do vou know what was the ruling rate for money here at that 


— 


é 


Lime | 


Ob} cted to as immaterial, incom pr tent, and irrelevant, and not 
cross-examination. 


A. ‘The legal rate Was twelve per cent 
(. | want to know the ruling rate. 
A. I suppose it was customary to ask two per cent. a month. 
W. T. DONEVAN. 
| hereby certify that this 1s all the evidence taken under stipula- 
tion, dat d Oct. LO, t.° $ that the Sale isa correct copy of and trans- 
cription of my short-hand notes. 
C. L. TREVITT, 
Reporter. 


Received of L. C. Burr 6 dollars, fee for above testimony. 


C. L. TREVITT. 


1? Patent tn) keditha e Dawson. 


} 
' 
’ 


Burr offered certified copy of patent from the United States to 
Editha J. Dawson for the southwest quarter of section 25, township 
10 north, of range 6 east, of the 6th principal meridian. 

Ames object d | as] immaterial and irrelevant. 

The paper was marked Exhibit C, and the following is a COpy 
thereof: 

The United States of America to all to whom these presents shall 
come, Greeting: 

Whereas, in pursuance of the act of Congress approved March 
Ssrd, 1855, entitled “An act in addition to certain acts granting 
bounty lands to certain officers and soldiers who have been engaged 
in the military service of the United States, there has been deposited 
in the General Land Office of the United States warrant No. 44014 
for 160 acres in favor of Thomas Simmons, private, Captain Robin- 
son’s company Ohio militia, War 1512, with evidence that the same 
had been duly located upon the southwest quarter of section twenty- 
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five, in township ten north, of range six east, in the district of land 
subject to sale at Nebraska city, Nebraska, containing one hundred 
and sixty acres, according to the official plat of the survey of the 
said land returned to the General Land Office by the surveyor gen- 
eral, the said warrant having been assigned by the said Thomas 
Simmons to Editha J. Dawson, in whose favor said tract has been 
located : 

Now, know ye, that there is there fore granted by the United 
States unto the said Editha J. Dawson as assignee, as aforesaid, and 
to her heirs, the tract of land abov , deseribed, to have and tO hold 
the said tract of land, with the appurtenances thereof, unto the said 
Editha J. Dawson, as assignee as aforesaid, and to her heirs and 
assigns forever. 

In testimony whereot ig Andrew Johnson, President of ihe 

124 United States of America, have caus 7 these lett rs to be made 

: patent and the seal of the Ge neral Land ()itice to be hereunto 
affixed. 

Given under my hand at the city of Washington, the fifteenth dav 
of June, in the year of our Lord one thousand eight hundred and 
SIXty-sIx, and of the Inde pe ndence of the | nited States the ninetieth 

By the President: ANDREW JOHNSON, 

By EDW. D. NEILL, See’y. 

Recorded vol. SO, page VAS ps 

(a3 J. N. GRANGER, 
Recorder of the General Land Office. 


Upon the back ot Exhibit 6. appear endorsements in words and 
figures following, to wit: 
STATE OF NEBRASKA, | 

> RN * 

Lancast r County, } 

I, J. H. MeClay, county clerk of said county, hereby certify that 
the above and foregoing Is a true and correct copy of the original 
now of record in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county this 7th day of October, A. D. 18S2. 

J. H. McCLAY, [seat] 
County Clerk. 


Patent. ‘The United Statesto Editha Jane Dawson. Filed for record 
Aug. Srd, 1S67. at half-past one )p. mn).. and recorded in Book A ot 
deeds at page L135. 


sSURR: We now offer in evidence a certified transcript of all the 
proceeding had and done in the probate court of Lancaster county, 
Nebraska, in the matter of the last will and testament of Jacob Daw- 
son, deceased, duly certified to by the county jud of Laneaster 
county. 
The document was admitted and marked Exhibit D, the following 
being a COpy thereof: 
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\V i/] of Jacob Dawson and Proceedings on Probate of thre Same. 
125 In the Probate Court, Lancaster County, Neb. 


In the Matter of the Last Will and Testament of Jacor Dawson, 
| ec ist «l 


Be it remembered that heretofore, to wit, on the 9th day of Au- 
eust, A. D. 1869, Editha J. Dawson, the sole executrix named in the 
last will and testament of Jaceb Daw “Ol, late of the county of Lan- 
caster and State of Nebraska, deceased, appeared in open court, be- 
fore the probate judge of said COURTLY, and made application to have 
said last will and testament, which relates to both real and personal 
estate, proved. 

And on such application the probate judge did ascertain by satis- 
factory evidence who were the widow, heirs,and next of kin and the 
persons interested in the estate of the said deceased, and their re- 
spective residences ; and the said probate judge did thereupon cause 
a notice, in due form of law, directed to the heirs and next of kin 
and persons interested in the estate of the said deceased (the said 
executrix, Editha J. Dawson, being the widow of said deceased), re- 
quiring them to appear before the said probate judge, at his office, in 
Lincoln, in said county, on the. 15th day of September, 1869. Satis- 
factory evidence by affidavit was produced and presented to said 
probate judge for the due service of said notice, in the mode pre- 
scribed by law. 

And on that day, no one appearing to oppose the probate of said 
will, such proceedings were thereupon afterwards had that the pro- 
bate judge took the proot of said will, hi reinafter set forth, and ad- 
judged the said will to be a valid will of real and personal estate, 
and the proofs thereof to be sufficient; which said last will and 
testament and proofs are as follows—that 1s to say: 


L126 Will 


In the name of God, Amen. I,Jacob Dawson, of the town of Lin- 
coln,in the county of Lancaster and State of Nebraska, being of sound 
mind and memory, and considering the uncertainty of this frail and 
transitory life. do therefore make, ordain, publish, and declare this 


to be my last will and testament—that Is to say: 


After al] my law fol debts are paid and discharged the residue of 
tate, real and personal, I give, bequeath, and dispose of as fol- 


WIV @CSLaU 
lows, to wit 

To my beloved wife, Editha J. Dawson, I give and bequeath all my 
estate, re al ana personal, of which may die seized, the same to be 
and remain hers, with full power, right, and authority to dispose of 
the same as to her shall seem meet and proper, so long as she shall 
remain my widow, upon the express condition, however, that if she 
should marry aon then it is mv will that all of the estate herein 
bequeathed or whatever may remain, should vO Lo my surviving 
children, share and share alike, and in case any of my children 
} then the issue so left to receive 


7% 
caf 


should have deceased leaving Iss 
the share Lo which said child would be entitled. | likewise make, 
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| constitute, and appoint my said wife,Jédith J. Dawson, to be execu- 
| trix of this my last will and testament, hereby revoking all former 
wills made by me. 
In testimony whereof I have hereunto subscribed my name on this 
: tenth day of May, in the year of our Lord one thousand eight hun- 
dred and sixty-nine. 
‘ JACOB DAWSON. 
1 The above-written instrument was subscribed by the said Jacob 
Dawson in our presence, and acknowledged by him to each of us, 
and he at the Same time published ana declared the above 
127 instrument so subseribed by him to be his last will and tes- 
tamen?; and we, at the testator’s request, and in his presence 


and iD the por sence of each other, have hereunto slo d our names 
as witnesses, and have written opposite our respective names our 
respective places of residence. Done on this 10th day of May, LS69. 
HENRY S. JENNINGS, 
Laneoln. Ne hraska 
J. A. HELLMAN, 


Ly neoln. Ne hras] (l, 


Proots. 
_ , ' ( 
THe STATE OF NEBRASKA, | 
‘ aes 
Lancaste y ¢ ounty. } 
Be it rememb red that on this 13th dav of Septem ber a ee ~ 


LS6%. before me, John Cadman. probate judge 1 and for said county, 
personally appeared John A. Helman, who, being by me first duly 
sworn, «i poses and Ssavs that he is a resident of said COUNTY, and has 
been for the space of three years last past; that he was well ac- 
quainted with Jacob Dawson in his lifetime. the testator named in 
a certain instrument in writing now shown to this deponent, pur- 
porting to be the last will and testament of the said cd ceased, ane 
bearing date the 10th day of May, A. D. 1869: that he was present hy 
and saw the said Jacob Dawson sign his name to said instrument, 
and that at the time he sO) signed his name he declared the said 1) 
strument to be his last willand testament in the presence of this de- 
ponent and H.S. Jennings, and requested this deponent and the 
said H.S Jennings to subscribe the same as attesting witnesses 
thereto; that thereupon this deponent, in the presence of the said 
Jacob Dawson and H.S. Jennings, subseribed his name to said in- 
strument as an attesting witness; that the said Jacob Dawson, at the 


time he so executed said instrument, was a citizen of the United 
States,an inhabitant of the county of Laneaster, of full age. of | 
| * 


128 sound, disposing mind and memory, and not under any re- 
straint. 


J. A. HELMAN. 


Subseri bed in my presence and sworn to before me this 13th day 
of September, 186%. 
J. CADMAN, 
Probate Judge. 


Te ee ee ee he Nic pity 8 ce Ms she — — 
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STATE OF NEBRASKA, | 
Lancaster County, 


83° 


Be if remembered that Ol} this bsth day of Septem ber, A. 1). LS69, 
before me, John Cadman, probate judge in and for said county, per- 
sonally uppeared H.S. Jennings, who, being by me first duly sworn, 
depos S ana Says that he is a resident of said county, and has been 
lor the space of two years last Past ; that he Wiis well acquainted 
with Jacob Dawson, in his lifetime, the testator named in a certam 
Instrument In writing, now shown to this deponent, purporting to 
be the last will and testament of the said deceased, and bearing date 
the 10th day of May, A. D. 1869; that he was present and saw the said 
Jacob Dawson sign his name to said instrument, and that at the time 
he so signed his name he declared the said instrument, to be his 
last will and testament in the presence of this deponent and the 
sald John A. Helman, and requ sted this deponent and the sald 
John A. Li Iman LO subscribe the Saute as attesting witnesses thereto: 
that thereupon this deponent, in the presence of the said Jacob 
Dawson and John A. Hellman, subscribed his name to said instru- 
ment as an’ attesting witness; that the said Jacob Dawson, at the 
time he so executed the said instrument, was a citizen of the United 
States, an lnhabitant of the county of Lancaster, of full age, of sound, 
disposing mind and memory, and not under any restraint. 


H. Ss. JENNINGS. 


Subseribed in my presence and sworn to before me this th day 
of September, LS6Oo. 
J. CADMAN, 
Probate Judge. 


t ’ " »)”* 
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bev STATE OF NEBRASKA, | 
Laneaster County, } ™ 
Recorded the preceding will and testament of Jacob Dawson, de- 
censed, Wt 8:0OR OF Fale Nee personal estate, together with the proofs 
taken in the court of the probate judge ot said county relating Lo 
the said last will and testament, which record Is hereby signed and 
certified by me pursuant to the prov isions of the statute in such case 
made and provided this 13th day of September, 1869. 
J. CADMAN, 
Probate Judge. 


Letters lestamenta i. 


STATE OF NEBRASKA, | 
Lancaste r (County. j 


— 


a Ss. rey stamp. yet 
: 


The people of the State of Nebraska tO ai 
shall Cone. Greeting : 


| to whom these presents 


Know ve that whereas Jacob Dawson, lute of said county, oh or 
about the 22nd dav of July, A. D. 1869, as is said, after having duly 
made and published his last will and testament, having, at the time 
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of his death, property in which State, which may be lost, destroyed, 
or diminished in value if speedy care be not taken of the same, and 
inasmuch as it appears that Editha J. Dawson has been appointed 
executrix in and by said last will and testament to execute the same: 

Now, to the end that the said property may be preserved for those 
who shall appear to have a legal right or interest therein, and that 
the said will hay be executed according to the request of the said 
testator, we do hereby authorize the said Editha J. Dawson, as such 
executrix, to collect and secure all and singular the goods and chat- 

tels, rights and credits, which were of the said testator at the 
130 time of his decease in whosesoever hands or possession the 

same may be found in said State, and well and truly to per- 
form and fulfill all such duties as may be enjoined upon her by the 
said will, so far as there shall be property, and the law charges her 
in general to do and perform all other acts which now are or here- 
after may he required of her by law. 

In testimony whereof I have hereunto set my hand and aflixed 
the seal of the probate court of said county, at Lincoln, in said 
county, this thirteenth day of September, A. D. 1869. 

[SEAL. | J. CADMAN, 
Prohate Judge. 


Bond. 


Know all men by these presents that we, Editha J. Dawson and 
M. Langdon and J. M. MeKesson,-of the county of Laneaster and 
State of Nebraska, are held and firmly bound unto John Cadman, a 
probate judge in and for said county, in the penal sum of ten thou- 
sand dollars, to be paid to the said John Cadman as such probate 
judge, or to his successor in office; for which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, aud admin- 
istrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 13th day of September, A. D. 
1869. 

Whereas letters testamentary on the last will and testament of 
Jacob Dawson, late of said county, deceased, were on the 13th day 
of September, A. D. 1869, issued by the said probate judge to the 
above-bounden Editha J. Dawson : 

Now, therefore, the condition of this obligation is such that if the 
said Editha J. Dawson, as the executrix of said last will and testa- 

ment, shall make and return to the probate court of said 
131 county, within three months from the date of her appoint- 

ment, a true and perfect inventory of all the goods, chattels, 
rights, credits, and estate of the said deceased which shall come to 
her possession or knowledge, or to the possession of any other person 
for her, and shall administer according to law and to the will of said 
testator all his goods, chattels, rights, credits, and estate which shall 
at any time come to her possession or to the possession of any other 
person for her, and out of the same to pay and discharge all debts, 
legacies, and charges chargeable on the same or such dividends 
thereon as shall be ordered and decreed by the said probate court, 
and shall render a true and just account of her administration as 


‘ 
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such executrix to the said probate court within one year and at any 
other time when required by such court, and shall perform all orders 
and decrees of the probate court by the said executrix to be per- 
formed in the premises, then this obligation to be void; otherwise to 
be and remain in full force and virtue. 


EDITHA J. DAWSON. — [skAz.] 
M. LANGDON. | SEAL. | 
J. M. McK ESSON ) SEAL. | 


Sealed and delivered in presence of— 
S. B. POUND. 
STATE OF NEBRASKA, | 


> £8 | 


Lancaster County. | 

On this 13th day of Septem ber, A. D. 1869. personally appeared 
before me the above-named Editha J. Dawson and M. Langdon atl 
J. M. Meke« sson, to me personally known to be the identical! persons 
described in and who executed the for going bond, and acknowl- 
edged that they executed the same for the purposes therein men- 
tioned. 


[sEAL.] JOHN CADMAN, 


Probate Judge in and for Said County. 


I herewith approve the within bond this 13th day of September, 
A. D. 1869. 
JOHN CADMAN, 
Probate Judge. 


132 Order. 
Probate Court, Lancaster County. 


In the Matter of the Last Will and Testament of Jacon Dawson, 
Deceased. 


Edith J. Dawson, executrix of the last will and testament of the 
said deceased, having applied to the probate court of said county 
for the proof and probate of said last witt and testament, it is ordered 
that Monday, September 13th, 1869, at the office of the probate judge, 
in Lincoln, in said county, be the time and place of hearing the 
proof on sdid will, and that notice thercof be published three weeks 
successively in the State Journal, a newspaper published and printed 
In said county. 

Dated August 9, 1869. 

J. CADMAN, 


Probate Judge. 

STATE OF NEBRASKA, | 

Lancaster County, | 

The people of the State of Nebraska to 8. b. Galey and R. B. Tingley, 
Greeting : 


P Ss Ss = 


This is to authorize you to appraise the real and personal estate 
of Jacob Dawson, late of said county, deceased, as far as the same 
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shall come to your sight and knowledge, each of you having first 
taken the oath hereto annexed, a ceruficate of which appraisal you 
are to return annexed to the Inventory to be made of said real and 
personal estate, and in said inventory you are to set down ina 
column or columns opposite to each article or itein appraised the 
value thereof. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the probate court of said county, at Lincoln, In said county, 
this third day of November, 1869. 

S. B. POUND,  [seAt.] 

Probate Judge. 
133 Sratre or NEBRASKA, | 
Lancaster ¢ ounty, J 


>» AS 


You and each of you do solemly swear that you will well and 
truly, without partiality Or prejudice, value and appratse the real 
and personal estate of Jacob Dawson, late of said county, deceased, 
so far as the same shall come to vour sight and knowledge, and that 
you will in all respects perform your duty as appraisers to the best 
of your skill and judgment. 

S. B. GALEY. 
n. R. TINGLEY. 


Subscribed in my presence and sworn to before me this 9th day 
of November, 1869. 
S. B. POUND, [srar.] 
Probate Judge 


STATE OF NEBRASKA, | 
Lancast r County, j 


aa. 


We, the undersigned, having been appointed by the probate judge 
of said county to appraise the real and personal property of the es- 
tate of Jacob Dawson, late of said county, deceased, having been first 
duly sworn as required by law, as shown by the annexed warrant 
from the said probate judge, did on the 22nd and 23rd days of No- 
vem ber, A. D. 1869, proceed Lo examine and appraise the said prop- 
erty of said deceased, a full and compl te Inventory and il} praise- 
ment of the value thereof being annexed hereto as follows, to wit: 


Real Property. 


The east half of the northeast quarter (})-of section num- 
ber thirty-five (50), town. number ten (10), range No. 
six (6), containing 80 acres, appraised at $150 per 
ee = oe S12. 000 OO 


number thirty-five, town. number ten (10), range No. 
six (6), appraised at S50 per acre... ' 2.000 OO 

134 The west half of the northwest quarter (4th) see- 

tion thirty-four (34), town. No. ten (10), range 

number six, containing 50 acres, appraised at S100 per 
EEL EE I ELE DESALTED IO LE A DSOTI 


“= 
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The north half.of the southeast quarter of section No. 
nineteen (19), town. No. ten (10), of range No. seven 
(7), containing SO acres, appraised at $45 per acre_..- 

The east half Ol the southwest quarter { Lil) of section 
No. twenty-five (25), town. No. ten (10), of range six 
(6), containing 75 acres, appraised at $200 per acre-_- 

The northeast quarter of the southwest quarter of see- 
tion number six (6), town. No. ten (10), of range No. 
SCVCTH) (7), containing forty acres, appraised at SLO per 
ae ha aie —— aan aioe tise , a ween 

Lot number four (4) in the northwest quarter of section 
NO. thirty-six (36), town. No. ten (10,) of range No. six 
(6), the same being alot of five acres bought of the 
State of Nebraska ti! public sale ot scl 


Kol lands, and 
the purchase-money not having been all paid, the in- 
terest therein of the said estate is hereby appraised at- 

Lots number three (3) and four (4), in block number fifty- 
four (51),in the town of Lincoln, Nebr., appraised at-—- 
Lot number five (5), in block number fiftv-four (O4), In 
the town of Lincoln, Nebr., and improvem lits thereon, 
appraised ul iil ae ie each aye dallas dinette 
“i square feet, being part of lots Nos. a in bloek 
number fiftv-four, in the town of Lincoln, Nebr., 
appraised at pnt aae ” en : . 


 —— + ~- 


ee 
* «* 
—~ 
os 
ws © 


—_ — om 


$5,600 


15.000 


LOO 


400 


5,000 


2 SOO 


150 


SY 


OY 


OO 


OO 


OU 


OU 


UO) 


UU 


———— Vi mat 


Total appraisement of real property 
‘ ‘ 


Personal Prope rey. 


Two span of horses appraised at eile 
One colt, two vears old, appraised A 
ime Wagon ..ccen ci anal 
One mowing machine —-. bath 

(one plow 


— 
' 
i 
' 
i 


Three cows . ‘ss week sae 
One hog wi 7 cad tec 
One cooking stove ci : 
one heating stove. : ae 

One table 

One safe pay ‘ 

ne set of chairs, COMMON : » oe ne 
One-half set cane-bottom chairs 

two bedsteads, $10 a eek deena 

One bureau : wile 
One sat appraised at 

One rocking chair 

Onesecretary ‘ 


Other household furniture appraised at | ae 


Total Aappraisement of personal property 


12—648 


49 OOO 


10 
LOO 


SO5S 


UU 


OU 
() 
OU 
Ot) 
OU 
OO 
OO 
Oi) 
O0) 
()) 
Ow) 
OO 
O0) 
0) 
(MM) 
OO 
(0) 
i) 
OU) 


UU 
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Certified by us this 28rd day of November, A. D. 1869. 
R. R. TINGLEY, 
S. B. GALEY, 
Appraisers. 
STATE OF NEBRASKA, | 


, ; SS n 
Lancaster County, | 


156 Editha 5 Dawson, executrix of the estate of Jacob Dawson; 

late of said county, deceased, being first duly sworn, says that 
the foregoing is a true and correct inventory of all the property, both 
real and personal, of said estate that has come to her knowledge, 
save and except a certain agreement or contract of H. W. Merrill to 
convey a tract of land to said Jacob Dawson, deceased, which. th 
said conveyance the said Merrill has refused to make, and therefore 
is not included in said inventory; also an agreement or contract by 
CU. C. Carter to convey a certain tract of land to said Jacob Dawson, 
deceased, which the said Carter has refused to do, and therefore it is 
not included in the said inventory; also a number of town lots in 
the town of Wyoming, Neb., the number of which cannot now be 
ascertained. 


EDITHA J. DAWSON. 


Subscribed in my presence and sworn to before me this 27th day of 
November, 1869. 
Ss. B. POUND, [sEat.] 
Probate Judge. 


Certificate. 


Tue STATE OF NEBRASKA, | 
Lancaster County, & 


I, C. M. Parker, county judge in and for the county of Lancaster 
and State of Nebraska, do hereby certify the annexed 1s a true and 
perfect copy of the appraiser’s commission, oath, and report and in- 
ventory of the executrix in the estate of Jacob Dawson, deceased, as 
the same at large appear of record at pages 52, 53, and 54 of Estate 
Book No. 1 of the records of said court now in my charge as county 
judge of the said county. 

In testimony whereof I have hereunto set my woe and affixed 
the seal of my said court, at Lincoln, in said county, this 30th day 
of January, A. D. 1882. 

C. M. PARKER, [seat.] 
County Judge. 


137 THE STATE OF NEBRASKA, if 


SS = 
Lane iat County, j 


I, Charles M. Parker, county judge in and for the county of Lan- 
caster and State of Nebraska, do hereby certify the annexed and fore- 
going to be a true and perfect copy of all the records, proceedings, 
and doings in the probating of the will of Jacob Dawson, and is a 
copy of all that was done therein; that no claims of any kind were 
filed against said estate, and that Editha J. Dawson, as executrix, 


a 
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did no other act than is shown herein, so far as the record in this 
court shows, and according to the records of said court now in my 
charge as county judge of the said county, and the same is a true 
copy “of the record as spread upon probate record No. 1 at pages 50, 
O1, 02, 53, O4, 55, & 56, and in estate record at pages 52, 53, 54 of 
yolume No. l. 

in testimony whereof I have hereunto set my hand and affixed 
the seal of my ‘said court at Lincoln, in said county, this 19th day of 
Se pte mber, 1882. 

C. M. PARKER, [seat] 
County Judge. 


Endorsed: Estate of J. Dawson. Certified copy of probate of will, 
bond, letters of administration, order to executrix, and returns 
thereon under said will. 


Burr offered in evidence deed from William R. Dawson, Serah H. 
Dawson, Melita C. Dawson, and Minnie 8. Dawson to Highland H. 
Wheeler and Lionel C. Burr. 

Ames objected to the deed being received in evidence, for the 
reason that there is no subscribing witness to the same. The deed 
was marked Exhibit E, and a copy thereof hereupon follows. 

The following is a copy of Exhibit “E:” 


138 Deed. Dawson Heirs to Wheeler & Burr. 


This indenture, made this fifteenth day of September, A. D. 1879, 
between William R. Dawson, his wife, Sarah H. Dawson, Albert L. 
Dawson and his wife, —— Dawson: Evaline M. Dawson Knice- 
ley and her husband, Alva A. Kniceley: Malita C. Dawson, un- 
married, and Minnie 8. Dawson, all heirs of the late Jacob Dawson, 
deceased, and all of the county of Lancaster and State of Nebraska, 
of the first part, and Hiland H. Wheeler and Lionel C. Burr, of the 
same place, of the second part, witnesseth: That the said parties of 
the first part, for and in consideration of the sum of seventy-five 
thousand ($75,000.00) dollars to them duly paid, the receipt whereof 
is hereby acknowledged, have sold, and by these presents do grant, 
convey, and confirm unto the said parties of the second part, their 
heirs and assigns forever, that certain piece, parcel, or tract of land 
situated in the county of Lancaster and State of Nebraska, more 
particularly known and described as eo lin to wit: The west half 
of the southeast quarter of section nineteen, township ten north of 
range seven east, 6 P. M., containing eighty acres; the southeast 
quarter of the southeast quarter of section thirty-five, township ten 
north, range six east, 6 P. M., containing forty acres; the north- 
west quarter of the southwest quarter of section six, township 
ten north, range seven east, 6 P. M., containing forty acres ; the east 
half of the northeast quarter of section thirty-five of township ten 
north, range six east, 6 P. M., containing eighty acres ; the northwest 
quarter and southwest quarter of section twenty-four, township ten 
north of range six east, 6 P. M., containing e ighty acres ; and also the 
west half of the northeast quarter of section nine, township nine north, 
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range thirteen east, 6 P. M.,county of Otoe and Stateof Nebraska, con- 

taining eighty acres, and also all the following described lotsand 
150) real estate situated in the city of Lincoln, in the said county 

of Lancaster, State of Nebraska, to wit: A part of lots nine- 
teen, twenty, and twenty-one (19), (20), and (21), in block fifty-four 
(54), in the town (now city) of Lincoln aforesaid, nore particularly 
deseribed as follows: Commencing at a point in the east lines of lot 
twenty-one, in block fifty-four, twenty-four feet south of the north- 
east corner of said lot No. twenty-one; thence south along the west 
line of Tenth street in said city twenty-four feet; thence west and 
parallel to N street in said city 150 (one hundred and fifty) leet to 
an alley running north and south through block 54; thence north 
along the east line of said alley forty-eight feet and to the northwest 
corners of said lots 19 in said block 54; thence east along the north 
line of said lot 19 fifty feet and the northeast corner of said lot 19; 
thence south along the line between lots 19 and 20 in said block 54 
twenty-four feet; thence east and parallel with said N street one 
hundred feet to Tenth street and to place of beginning, and also the 
west half of lot three; all of lots four, five and six; W. half of lot 3; 
all 4. D, and 6 10 said block No. oO in said city | Line in and ( ounty 
of Lancaster, State of Nebraska; and alsoa piece of real estate twenty- 
two feet front on Eleventh street in said city of Lincoln, by fifty feet 
deep in block 41 (forty-one), and described as follows, to wit: Com- 
mencing ata point fifty feet south of the northwest corner of lot No. 


six in said block 41 and on the west line of said lots for a place of 


beginning; thence east fifty feet; thence south twenty-two feet; thence 
west fiftv feet to the east line of said Eleventh street ; thence north 

along east line of said Eleventh street to place of be elnning, 
140 together with all and singularthe hereditaments and appurte- 

nances thereto belonging or in any wise appertaining, and also 
all the estate, right, title, interest, lien, claim, and demand whatso- 
ever, as well in law as in equity, of the said parties of the first part 
of, in, and to the lands, with the appurtenances, and the said parties 
of the first part do hereby represent and say to and with the said 
parties of the second part, their heirs and ASSIONS, that thi said 
parties of the first part have an absolute and indefeasible estate in 
fee-sim ple of and 1 all said singular the above-grante pore Hses 
with the appurtenances. 

In testimony whereof the said parties of the first part have sev- 
erally hereunto set their hands and seals the day and year first 
above written. 

WILLIAM R. DAWSON. [seat] 
SARAH H. DAWSON. ISEAL. 
MELITA C. DAWSON. SEAL. 
MINNIE S. DAWSON SEAL. 


Signed, sealed, and delivered in presence of— 


JOHN MURFIN. 
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STATE OF NEBRASKA, | 
’ ’ 4 SS he 
( Was ( ounty, } 


On this third dav of December, A. D. 1879, before me, the sub- 
scriber, a justice of the peace, duly elected and qualified for and 
residing in said county, personally appeared William R. Dawson, 
Sarah H. Dawson, Melita C. Dawson, and Minnie S. Dawson, to me 
known to be the identical persons deseribed in and who executed 
foregoing conveyance as grantors, and acknowledged the said instru- 
ment to be their voluntary act and deed. 

In testimony whereof I have hereunto set my hand at —, in said 
county, the day and year above written. 

JOHN MURFIN, 
Justice of the Peace. 


STATE OF NEBRASKA, | 
(‘ass ( ounty, } 


As e 


|, J. W. Jennings, county clerk in and for county and State 
141 aforesaid, hereby certify that John Murfin, Esq., was a duly 
qualified and acting justice of the peace in and for Cass county, 
Nebraska, on the 5rd day of December, A. D. 1579. 
[1 testimony whereof I have hereunto set my hand and official 
seal, at Plattsmouth, on this 19th day of January, 1882. 
[Seal of Cass Co.] 
J. W. JENNINGS, 
County OP. 


Upon the back of said Exhibit E appear endorsements in words 
und figures following, to wit: 


Deed. Wom. R. Dawson et al, lo Hiland I] Wheeler and Lionel iM 


Burr. 


THe STATE OF NEBRASKA, | 
Lancaste r (oanty, } 


P SS ” 


liled for record in the clerk’s office of suid county the 11 day of 
January, 1582, at 8 o’clock and 5 minutes a.m. Book No. 11, pages 
2) to 257. 
J. H. McCLAY, 
County Clerk. 


$1.75 pea. ' J. N. 


Burr offered in evidence the deed of’ Albert Dawson, Mahala J. 
Dawson, his wife; A. A. Knicely, and Evaleen Dawson Knicely to 
Highland H. Wheeler and Lionel C. Burr. 

Ames objected to the reception of the deed in evidence, for the 
reason that the same is inimaterial, and also that there is no sub- 
scribing witness to the instrument. The deed was marked “ Exhibit 
rand a COPY thereof hereupon follows. The following is a COpV 
of Exhibit F: 


=) 
eee 
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Deed. Dawson to Burr & Wheeler. 


This indenture, made this fifteenth day of September, A. D. 1879, 
between Albert L. Dawson, his wife, Mahala J. Dawson; Evaline M. 
Dawson Knicely,and her husband, Alva A. Knicely, all heirs of the 
late Jacob Dawson, deceased, and all of the county of Lancaster and 
State of Nebraska, of the first part, and Hiland H. Wheeler and 
Lionel ©. Burr, of the same place, of the second part, witnesseth : 
That the said parties of the first part, for and in consideration of 
the sum of seventy-five thousand ($75,000.00) dollars to them duly 

paid, the receipt whereof is hereby acknowledged, have sold, 
142 = and by these presents do grant, convey, and confirm unto the 

said parties of the second part, their heirs and assigns, for- 
ever, all that certain piece, parcel, or tract of land situated in the 
county of Lancaster and State of Nebraska, more particularly known 
and described as follows, to wit: The west half of the southeast quar- 
ter of section nineteen, township ten north, range seven east, 6 P. M., 
containing 80 acres; the southeast quarter of the southeast quarter 
of section thirty-five, township ten north, range six east, 6 P. M., 
containing forty acres; the northwest quarter of the southwest quar- 
ter of section six, township ten north, range seven east, 6 P. M., con- 
taining forty acres; the east half of the northeast quarter of section 
thirty-five, township ten north, range six east, 6 P. M., containing 
80 acres; the northwest quarter and the southwest quarter of section 
twenty-four, township ten north, range six east, 6 P. M., containing 
80 acres; and also the west half of the northeast quarter of section 
nine, of township nine north, range thirteen east, 6 P. M., county of 
Otoe and State of Nebraska, containing eighty acres; and also the 
following-described lots and real estate situated in the city of Lin- 
coln, in said county of Laneaster and State of Nebraska, to wit: 
A part of lots nineteen, twenty, and twenty-one (19, 20, and 21), 
in block fifty-four (54), in the town, now city, of Lincoln aforesaid, 
more particularly described as follows: Commencing at a point in 
the east line of lot twenty-one, in block No. fifty-four, twenty-four 
feet south of the northeast corner of said lot No. twenty-one; thence 
south along the west line of Tenth street in said city twenty-four 
feet; thence west and parallel to N street in said city one hundred 
and fifty (150) [feet] to an alley ranning north and south through 

said block 54; thence north along the east line of said alley 
143 forty-eight feet, and to the northwest corner of said lot 19 in 

sald block 54; thence east along the north line of said lot 19 
fifty feet and to the northeast corner of said lot 19;-thence south 
along the line between lots 19 and 20 in said block 54 twenty-four 
feet; thence east and parallel with said N street one hundred feet 
to Tenth street and to the place of beginning, and also the west half 
lot three (38), all of lots four, five, and six (4, 5, & 6), west half lot 3. 
all 4,5, & 6 in said block No. fifty-four, in said city of Lincoln, said 
county of Lancaster, State of Nebraska; and also a piece of real 
estate twenty-two feet front on Eleventh street in said city of Lin- 
coln by fifty feet deep in block (41) forty-one, and described as fol- 
lows, to wit: Commencing at a point fifty feet south of the north- 


> 
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west corner of lot No. six in said block 41 and on the west line of 
said lots for a place of beginning; thence east fifty feet; thence south 
twenty-two feet; thence west fifty feet to east line of said Eleventh 
street; thence north along east line [of] said Eleventh street to 
place of beginning, together with all and singular the heredita- 
ments and appurtenances thereunto belonging or in any wise ap- 
pertaining, and also all the estate, right, title, interest, lien, claim, 
and demand whatsoever, as well in law as in eguity, of the said 
parties of the first part, of, in, and to the same, with the appurte- 
nances, and the said parties of the first part do hereby represent and 
say to and with the said parties of the second part, their heirs and 
assigns, that the said parties of the first part have an absolute and 
indefeasible estate in fee-simple of and in all and singular the above- 
granted premises with the appurtenances. 
In testimony whereof the said parties of the first part have sever- 
ally hereunto set their hands and seals the day and year first above 
written. | 
144 ALBERT DAWSON. [ SEAL. 
MAHALA DAWSON. — 
L 


a St 


A. A. KNICELY. SEAL. 
EVALEEN KNICELY. [sear 


Signed, sealed, and delivered in presence of— 


JAS. T. ZEDIKER. 


Signed, sealed, and delivered in presence of— 
M. L. EASTERDAY, 


as to A. A. and Evaleen Knicely. 


STATE OF NEBRASKA, amp 
County of Franklin, § en 
Be it remembered that on this 6th day of February, A. D. 1880, 
before me, the undersigned, a notary public duly commissioned and 
qualified for and residing in said county and State, personally ap- 
peared Albert L. Dawson and Mahala J. Dawson (husband and 
wife), to me known to be the identical persons described in and who 
executed the foregoing instrument as grantors, and they severally 
acknowledged the said instrument to be their voluntary act and 
deed. 
In testimony whereof I have hereunto set my hand and seal at 
my office in said county the day and year last above written. 
JAS. F. ZEDIKER, [SEAL.] 
Notary Public. 
STATE OF NEBRASKA, 
Lancaster County, | 


SS Ms 


Be it remembered that on this 25th day of February, A. D. 1880, 
before me, the undersigned, a notary public duly commissioned and 
qualified for and residing in said county and State, personally ap- 
peared A. A. Knicely and Evaleen Dawson Knicely, husband and 
wife, to me known to be the identical persons described in and who 
executed the foregoing instrument as grantors, and they severally 


es ae te oe a er 


Of) S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


acknowledged the said instrument to be their voluntary act and 
deed. 
In testimony whereof I have herewith set my hand and affixed 
my notarial seal at my office in said county the day and year last 
above written. 
145 | M. L. EASTERDAY, [sorartat seat. | 
Notary Public. 


Upon the back of said exhibit appear endorsements in words ard 
figures following, to wit: 


Deed. 
Albert L. Dawson e al. to Hiland H. Wheeler and Lionel C. Burr. 


THE STATE OF NEBRASKA, | 
( ounty O} Lancasté £ } 


> BS. 


Filed for record in the clerk’s office of said county the 11th day of 
Jan’y, 1882, at 8 o'clock and 5 minutes a. m., book No. 11, pages 
252 to 4. 

J. H. McCLAY, 
( ountly Clerk. 
$1.75 pd. 

Burr offered in evidence deed of Hiland H. Wheeler and Lionel 
C. Burr and wife to E. Giles. 

Ames objected to the reception of the deed as inimaterial and not 
properly witnessed. The deed was marked “ Exhibit G,” and a copy 
thereof hereupon follows. ‘The following is a copy of Exhibit G: 


Deed. Wheeler & Burr to Ezekiel Giles. 


This indenture, made this twenty-seventh day of April, A. D. 
1880, between Hiland H. Wheeler and Lionel C. Burr and Aldana 
Burr, his wife, of the first part, and Ik. Giles, of the second part, wit- 
nesseth : That the said parties of the first part, for and in considera- 
tion of the sum of seventy-five thousand dollars ($75,000.00) to them 
duly paid, the receipt whereof is hereby acknowledged, have sold. 
and by these presents do grant, convey, and confirm unto the said 
parties of the second part, his heirs and assigns forever, all that cer- 
tain piece, parcel, or tract of land situated in the county of Laneas- 
ter and State of Nebraska, more particularly known and described 
as follows, to wit: The west half of the southeast quarter of section 
nineteen, township ten north, range seven east, 6 P. M., containing 
80 acres; the southeast quarter of the southeast quarter of section 

thirty-five (35), township ten (10) north, range six east, 
146 ~=6 P. M., containing forty acres; the northwest quarter of the 

southwest quarter of section six (6), township ten (10) north, 
range seven (7) east, 6 P. M., containing forty (40) acres; the east 
half of the northeast quarter of section thirty-five (35) of township | 
ten (10) north of range six (6) east, 6 P. M., containing eighty (80) | 
acres; the northwest quarter and the southwest quarter of section 
twenty-four (24), township ten (10) north, range six (6) east, 6 P. M., 
containing eighty (80) acres, and also the west half of the northeast 
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quarter of section nine (9), township nine (9) north, range thirteen 
east, 6 P. M., county of Otoe and State of Nebraska, containing 
eighty (SQ) acres. And also all the following-described lots and real 
estate, situated in the city of Lincoln, in the said county of Lancaster 
and State of Nebraska, to wit: A part of lots nineteen (19), twenty 
(20), and twenty-one (21), in block fifty-four (54), in the town, now 
city, of Lincon aforesaid, more particularly described as follows: 
Commencing at a point on the east line of lot twenty-one (21), in 
block number fifty-four (54), twenty-four feet south of the northeast 
corner of said lot number twenty-one (21); thence south along the 
west line of Tenth — in said city twenty-four (24) feet; thence west and 
parallel to “N” street in said city one hundred and fifty (150) feet to 
an alley running north and south through said block fifty-four (54); 
thence north along the east line of said alley forty-eight feet (48) and 
to the northwest corner of said lot nineteen (19) in said block fifty- 
four (54); thence east along the north line of said lot nineteen 
(19) fifty feet (50) and to the northeast corner of said lot nine- 
teen (19); thence south along the line between lots nineteen 
(19) and twenty (20), in said block fifty-four (54), twenty- 
four (24) feet; thence east and parallel with said “N” 
147 ~=—s street 100 feet to Tenth street and to place of beginning; 
and also the west half of lot three (3), all of lots four (4), five 
(5), and six (6), west half [of] lot three (3), all [of lots] four (4), five (5), 
six (6), in said block number fifty-four (54), in said city of Lincoln, 
said county of Laneaster, State of Nebraska; and also a piece of 
real estate twenty-two (22) feet front on Eleventh street, in said city 
of Lincoln, by fifty (50) feet deep, in block forty-one (41), and de- 
scribed as follows, to wit: Commencing ata point fifty (50) feet south 
of the northwest corner of lot number six (6), in said block forty- 
one (41), and on the west line of said lots, for a place of beginning, 
thence east fifty (50) feet; thence south twenty-two (22) feet; thence 
west fifty (50) feet to the east line of said Eleventh street; thence 
north along east line of said Eleventh street to place of beginning; 
together with all and singular the hereditaments and appurtenances 
thereunto belonging or in any wise appertaining, and also all the 
estate, right, title, interest, lien, claim, and demand whatever, as well 
in law as in equity, of the said parties of the first part of, in, and to 
the same, with the appurtenances; and the said parties of the first 
part do hereby represent and say to and with the said party of the 
second part, his heirs and assigns, that the said parties of the first 
part have an absolute and indefeasible estate in fee-simple of and in 
all and singular the above-granted premises with the appurtenances, 
In testimony whereof the said parties of the first part have sev- 
erally hereunto set their hands and seals the day and year first above 
written. 


HILAND H. WHEELER. —_ 


LIONEL C. BURR. SEAL. 
ALDANA BURR. [SEAL 
148 Signed, sealed, and delivered in presence of— 


W. R. KELLEY. 
13—648 
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STATE OF NEBRASKA, } 
Lancaster County, j 
Be it remembered that on the 11th day of June, A. D. 1880, before 

me, the undersigned, a notary public, duly commissioned and quali- 

fied, for and residing in said county and State, personally appeared 

Hiland H. Wheeler and Lionel C. Burr and Aldana Burr (husband 

and wife), to me known to be the identical persons described in and 

who executed the foregoing instrument as grantors, and they sev- 
erally acknowledged the said instrument to be their voluntary act 
and deed. 
In testimony whereof I have hereunto set my hand and seal, at 
my office in said county, the day and year last above written. 
W. R. KELLEY, [seat] 
Notary Public. 


» s s bs 


Upon the back of said Exhibit G appear endorsements in words 
and figures following, to wit: 
Deed. 
Hiland H. Wheeler and Lionel C. Burr et al. to E. Giles. 
THE STATE OF NEBRASKA, | 
Lancaster County, 
Filed for record in the clerk’s office of said county the 11th day of 
Jan’y, 1882, at 8 o’clock and 5 minutes a. m., Book No. 11, pages 257 
to 25%. 


os. 


J. H. McCLAY, 
County Clerk. 
$1.75 pd. 

Burr offered in evidence two deeds—first, the certified copy of a 
deed from Albert L. Dawson and wife to Wm. A. J. Goodin, and the 
second of Wm. A. J. Goodin back to Albert Dawson. 

Ames objected to both as immaterial and not properly witnessed, 
and the copy is not the best evidence. Copy withdrawn. 


Burr as to Deed. 


L. C. Burr sworn and testified: 
I am one of the counsel for Ezekiel Giles in this suit. I do not 
know anything about where this original deed is of Albert 
149 Dawson toGooding. I never saw it; never had it in my pos- 
session, and neither had Ezekiel Giles. I do not know where 
it is now. 
Burr offered the certified copy as above. 
Ames objected [as] immaterial, not properly witnessed, and not the 
best evidence. 
The papers were marked “Exhibit H and I,” and the following 
are copies. The following is a copy of Exhibit H: 
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Deed A. L. Dawson to Goodin. 


This indenture, made this sixth day of January, in the year one 
thousand eight hundred and eighty-two, between Albert L. Dawson 
and MahalaJ. Dawson, wife of said Albert L. Dawson, heirs of Jacob 
Dawson, deceased, of the first part, and William A. J. Goodin, of 
Mills county, State of Lowa, of the second part, witnesseth: That the 
said party of the first part, in consideration of the sum of five thou- 
sand dollars to them duly paid, the receipt whereof is hereby ac- 
knowledged, have remised, released, and quit-claimed, pat by these 
presents do, for themselves, their heirs, executors, and administra- 
tors, remise, release, and forever quit-claim, unto the said party of 
the second part, and to his heirs and assigns, forever, all dower right, 
their right, title, interest, estate, dower, right, claim and demand, 
both at law and in equity, of, in, and to all of the following real 
estate, lying and being in Lancaster county, State of Nebraska, to wit: 
The west half of the southeast quarter of section nineteen (19), and 
the northwest quarter of the southwest quarter of section six (6), 
both in township ten (10) N., range seven (7) E.; also the west half 
of the northwest quarter of section twenty-four (24), the southeast 
quarter of the southeast quarter -of section thirty-five (35), and the 

east half of the northeast quarter of said section thirty-five (35), all 
in township ten (10) N., range six (6) E; also beginning at the north 

west quarter of lot nineteen (19), in block fifty-four (54), in the 
150 city of Lincoln, Laneaster county, State of Nebraska, run- 

ning thence east fifty feet; thence south on the east line of 
said lot fifty feet; thence west fifty feet; thence north fifty feet to 
place of beginning; also the west half of lot three (5), and all of 
lots four, five, and six (4, 5, and 6) in said block fifty-four; also all 
of lot six (6) in block forty-one (41); all of said lots in said blocks 
lying and being in the city of Lincoln, Lancaster county, Nebraska, 
according to the recorded plat of the town, now city, of Lincoln 
aforesaid ; also the following, lving and being in the county of Otoe 
and State of Nebraska, to wit: The west half of the re arnsesy — 
of section nine (9), in township nine (‘)) N., range thirteen (13) east, 
of the 6th principal meridian, together with all and singular the 
hereditaments and appurtenances thereunto belonging, to have and 
to hold the above-described premises unto the said William A. J. 
Goodin, his heirs and assigns, so that neither they, the said first 
party, nor any person in their name and behalf, she ill or will here- 
after claim or demand any right or title to the said premises, or any 
part thereof, but they, and every of them, shall by these presents be 
excluded and forever barred. 

In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 

ALBERT L. DAWSON. 
MAHALA J. DAWSON. 


Signed, sealed, and delivered in presence of— 


JOHN MURPFIN. 
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THe STATE OF NEBRASKA, | .. 
Utoe County, ss 
On this 6th day of January, A. D. 1882, before me, John Murfin, 
a notary public duly commissioned and qualified for and residing 
in said county, personally came Albert L. Dawson and Mahala 
151 J. Dawson, tome known to be the identical. persons described 
in and who executed the foregoing conveyance as grantors, 
and acknowledged the said instrument to be their voluntary act and 
deed. 
Witness my hand and notarial seal the day and year last above 
written. 
JOHN MURFIN, [seat] 
| Notary Public. 
STATE OF NEBRASKA, | .. 
Lancaster County, ‘heeas 
[, J. H. MeClay, county clerk of said county, hereby certify that 
the above and foregoing is a true and correct copy of the original 
now of record in this office. 
- In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, this 7th day of October. A. ID. 18S2. 
J. H. McCLAY, = [sEat. | 
( ounty Cle rk. 
Upon the back of said Exhibit H.appear endorsements in words 
and figures following, to wit: 


Quit- Claim Deed. Albe rt L. Dawson a ux. to William / i Gloodin. 


Filed for record January 9, 1882, at 2.25 p.m., and recorded in 
Book 11 of deeds at pages 249 & 250. 

J. H. McCLAY, Co. CVk. [sRat.] 

The following is a copy of Exhibit I: 

This indenture, made this thirteenth day of January, A. D. 1882, 
between William A. J. Goodin, an unmarried man, of Pacific City, 
Mills county, State of lowa. party of the first part, and Albert Lb. 
Dawson, party of the second part,and of the county of Cass and State 
of Nebraska, heir of Jacob Dawson, deceased. witnesseth: That the 
party of the first part, in consideration of five thousand (85.000) dol- 
lars, to him In hand paid, the receipt whereof is hereby acknow]- 
edged, has sold and by these presents doth grant, bargain, sell, con- 
vey, and confirm unto the said party of the second part, his heirs 

and assigns forever, all those certain tracts, pieces, and parcels 

152. of Jand more particularly known and deseribed as follows, viz: 
All those certain tracts, pieces, or parcels of land situated in 
Laneaster county, State of Nebraska, as follows, viz: The west half of 
the southeast quarter of section nineteen (19), township ten (10) 
north, range seven (7) east, of the 6th P. M., containing 80 acres: 
and the southeast quarter of the southeast quarter of section thirty- 
five (35), township ten (10) —, range six (6) east, 6th P. M., containing 
40 acres; the northwest quarter of the southwest quarter of section 
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six (6), township ten (10) north, range seven (7) east, 6th P. M., con- 
taining 40 acres; and the east half of the northeast quarter of section 
thirty-five (55), township ten (10) north, range six (6) east, 6th P. M., 
containing SO acres; and the west half of the northwest quarter of 
section twenty-four (24), township ten (10) north, range six (6) east, 
6th P. M., containing SO acres; also the west half of the northeast 
quarter of section nine, township nine north, range (13) thirteen 
east, 6th P. M., lying and being in Otoe County, State [of ] Nebraska, 
containing 80 acres; also the north fifty feet of lot number-nineteen 
(19), of block (54) fifty-four, of the city of Lincoln, Lancaster county, 
Nebraska, according to the original survey and_ plat of the town, 
now city, of Lineoln aforesaid, being all that tract of land bounded 
and described as follows: Beginning at northwest corner of said lot 
nineteen, running thence east (50) fifty feet; thence south in the 
east line of said lot (50) fifty feet; thence west (50) fifty feet; thence 
north (50) fifty feet to place of beginning; also the west half of lot 
three (5); also of lots four (4), five (5), and six (6), in said block 
fiftv-four (54) in said city of Lincoln; also all of lot six (6) in block 
forty-one (41) in said city of Lineoln, according to the original sur- 
vey and plat of the town, now city, of Lincoln aforesaid, together 
with all and singular the tenements and hereditaments and 
153 appurtenances thereto belonging or in any wise appertaini ig, 
and also all the estates, rights, title, interest, claim, and de- 
mand, as well in law as in equity, which the said party of the 
first part now has or ever has had in and to the and each of the 
above parcels of land with the appurtenances thereto belonging. 
In witness whereof the said party of the first part has hereunto 
set his band and seal thas 15th day of January, A. D. 1882. 
WILLIAM A. J. GOODIN. [seat] 


Signed, sealed, and delivered in presence of— 


JOHN MURFIN. 


STATE OF NEBRASKA, | 
( W388 County, } 


a 


On this thirteenth day of January, A. D. 18582, before me, John 
Murfin, a notary public, duly commissioned, qualified for,and resid- 
Ing in said county, personally came William A. J. Goodin, an un- 
married man, to me known to be the identical person deseribed in 
and whose name is affixed to the foregoing Instrument as grantor, 
and he acknowledged that he executed the same and the instrument 
to be his voluntary act and deed. 

Witness my hand and notarial seal the day and year last above 
written. 

JOHN MURFIN, [Norartat seat. | 
Notary Public. 


Upon the back of Exhibit I appear endorsements in words and 
higures following, to wit: 
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Deed. W. A.J. Goodin to A. L. Dauson. 


THe STATE OF NEBRASKA, | 


Paes. 
Lancaster County, J 
Filed — record in the clerk’s office of said county the 14th day of 
Jan’y, 1882, at 4 o’clock and — minutes p. m., Book No. 11, pages 
282 and ’3. 
J. H. McCLAY, 


County Clerk. 
1.25 pd. 


Burr offerred in evidence quit-claim deed of Josiah D. Beacon to 

S. G. Owen and R. H. Oakley, of the date October 29th, 1880. The 

paper was admitted in evidence, marked Exhibit J., and the 

154 follow Ing is a Copy thereof. The following is il COpy of kx- 
hibit J.: 


Deed. Bacon to Owen & Oakley 


This indenture, made this 29th day of October, in the year of — 
one thousand eight hundred and eighty, between Josiah D. Bacon, 
unmarried, of Lincoln, county of Lancaster and State of Nebraska, 
of the first part, and Samuel G. Owen and R. H. Oakley, of Lincoln, 
Nebraska, witnesseth: That the said party of the first part, in con- 
sideration of the sum of seven thousand ($7,000) dollars to him duly 
paid, the receipt whereof is hereby acknowledged, has remised, re- 
leased, and quit-claimed, and by these presents does, for himself, his 
heirs, executors, and administrators, reinise, release, and forever quit- 
claim, unto said parties of the second part and their heirs and assigns 
forever all his right, title, interest, estate, and claim and demand, 
both at law and in equity, of, in, and to nineteen feet and five and 
one-half inches off of lots five and six (5 & 6), in block number fifty- 
four (54), in the city of Lincoln, Nebraska, according to the recorded 
plat described more fully as eighteen feet and nine and one-half 
off of the west side of lot number five (5), and eight inches off the 
east side of lot number six (6), in said block, commencing at the 
center of the west wall of the building belonging to Mrs. Martha 
Alexander, and running due west nineteen feet and five and one- 
half inches to or near the center of the wall of the building now 
owned by Samuel W. Little next west. 

This deed is intended to quit-claim all the right, title, and interest 
derived from deed from W. W. Wilson, dated April 10th, 1875, to- 
gether with all and singular the hereditaments and appurtenances 
thereunto belonging; to have and to hold the above-deseribed prem- 

ises unto the said Samuel G. Owen and R. H. Oakley, their 
155 _siheirs and assigns, so that neither I, the said Josiah D. Bacon, 

or any person in my name and behalf, shall or will hereafter 
claim or demand any right or title to the said premises, or any part 
thereof, but they and every one of them shall, by these presents, be 
excluded and forever barred. 
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In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year above written. 
JOSIAH D. BACON. 


Signed, sealed, and delivered in presence of— 


J. F. LANSIN. 


Upon the back of said exhibit appear endorsements in words and 
figures following, to wit: 


THe STATE OF NEBRASKA, | 
Lancaster County, j 
On this 20th day of October, A. D. 1880, before me, the subscriber, 
a notary public, duly appointed, commissioned, and qualified for and 
residing in said county, personally appeared Josiah D. Bacon (un- 
married), to me known to be the identical person described in and 
whose name is affixed to the foregoing conveyance as grantor, and 
he acknowledged the said instrument to be his voluntary act and 
deed. 
In testimony whereof I have hereunto set my hand and affixed 
my notarial seal, at Lincoln, in said county, the day and year last 
above written. 


Ss. 


J. F. LANSING, [sEAt.] 
Notary Public. 
STATE OF NEBRASKA, | _.. 
Lancaster County, § righ 
[, J. H. McClay, county clerk of said county, hereby certify that 
the above and foregoing is a true and correct copy of the original 
now of record in this office. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said county this 7th day of October, A. D. 1882. 
J. H. McCLAY, 
County Clerk. 


156 — Quit-Claim Deed. Josiah D. Bacon to S. G. Owen and R. H. 
Oakley. 


THe STATE oF NEBRASKA, \ 
Lancaster County, | 


je 


Filed for record Oct. 30, 1880, at 11:30 minutes a.m.,and recorded 
in Book 2 of deeds on page 547. 
L. F. CROPSEY, 
County Clerk. 


Burr offered in evidence certified copy of deed from Franklyn T. 
Sherwin and wife to A. P.S. Stuart, deed dated 14th day of October, 
1881. The deed was admitted in evidence, marked Exhibit K, and 
the following is a copy thereof. The, following is a copy of Exhi- 


bit K: 
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Deed. Sherwin to Stuart. 


Know all men by these present that we. Franklyn T. Sherwin and 
Mary E. Sherwin, his wife, in consideration of seven thousand and 
six hundred dollars in hand paid by A 2 Stuart, of Lincoln, 
Nebraska, have hereby bargained, sold, and quit-claimed, and by 
these presents do bargain, sell, and quit-claim,untosaid A. P.S. Stuart 
and his heirs and assigns the following-described real estate situate 
in the county of Lancaster and State of Nebraska, to wit: The west 
half of lots three and nine and thirty-seven one-hundreths ((3 and] 
J and 37 hundredths) feet off the east side of lot four, all in block 
fifty-four, in all twenty-one and eighty-seven one-hundredths feet 
(21 and 87 hundredths feet) according [to] the original survey of 
the town of Lincoln. This conveyance is made subject to taxes of 
1881, which grantee assumes to pay with all and singular the here- 
ditaments and appurtenances thereunto belonging or appertaining. 

In witness whereof we have hereunto set our hand and seal this 
fourteenth day of October, A. D. 1881. 

hRANKLYN T. SHERWIN. 
MARY F. SHERWIN.’ 
In presence of— 
J. P. LANTZ. 
lo? = =STare or NeprasKa, | 
Lancaster County, | 

On this 14th day of October, A. D. ISS1, before me, a notary 
public in and for said county, personally came Franklyn F. Sher- 
win and Mary F. Sherwin, personally to me known to be the iden- 
tical persons whose names are affixed to the above deeds as grantors, 
and acknowledged the instrument to be their voluntary act and 
deed. 

Witness my hand and notarial seal the day and year last abov 
written. 


> SS ° 


J. P. LANTS, [seat] 
Notary Public. 


Upon the back of said Exhibit kK appear endorsements in words 
and figures following, to wit: 


STATE OF NEBRASKA, } 
. a SS - 
Lancaster County, | 


I, J. H. McClay, county clerk of said county, hereby certify that 
the above and foregoing is a true and correct copy of the original] 
now of record in this office. 
In testimony whereof I have hereunto set my hand and aftixed 
the seal of said county this 7th day of October, A. D. 1882. 
J. H. McCLAY, 
County Clerk. 


Ouit-Claim Deed. FT Sherwin and Wife to A. P. S. Stuart. 


Filed for record Oct. 17th, 1881, at 8:15 a. m., and recorded in 
Book 8, page 605. 
[Seal of Lancaster County. ] 


L. F. CROPSEY, Co. Cleri:. 


‘Win and 
and and 
4NColn. 
and by 
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Burr offered in evidence lease from F. T. Sherwin to A. M. Wait 
of the date November Ist, 1879, and November Ist, 1882, certified 
copy. ' 

Ames objected [as] immaterial and not the best evidence. 

The lease was marked “ Exhibit L” and the following is a copy 

thereof. The following is a copy of Exhibit L: 


Lease. Sherwin to Watt. 


This indenture, made this first day of November, 1879, be- 
tween F. T. Sherwin of Lincoln, Lancaster county, Nebraska, 
party of the first part, and A. H. Wait, of Lindoln, Lancaster 

county, Nebraska, party of the second part, witnesseth : 
158 That the said party of the first part, in consideration 

of the covenants of the said party of the second part 
hereinafter set forth, do by these presents lease to the said party of 
the second part the following-described property, to wit: My one 
store-room and cellar located in two-story brick building, said build- 
ing situate in block fifty-four, on parts of lots 3 and 4, south side of 
the post-office square, Lincoln, Lancaster county, Nebraska, for 
three (8) years from the first day of November, 1879, to the first day 
of November, 1882; to have and to hold the same to the said party 
of the second part from the first day of November, 1879, to the first 
day of November, 1882. And the said party of the second part, In 
consideration of the leasing the premises above set forth, covenants 
and agrees with the party of the first part to pay the said party of 
the first part as rent for the same the sum of thirty-four hundred 
and twenty dollars (3,420), payable as follows, to wit: Ninety-five 
($95) dollars per month in advance for thirty-six months, beginning 
with the first dav of November, 1879, and ending with the first day 
of October, 1882. The said F. T. Sherwin further agrees that, in 
case said room and cellar is damaged by fire, that the said F. T. 
Sherwin will release the said A. H. Wait from paying any and all rent 
until the said room and cellar is put in as good condition as it was at 
the time it was first occupied by the said A. H. Wait. The said 
party of the second part further covenants with the said party of the 
first part that at the expiration of the time mentioned in this lease 
peaceable possession of the said premises shall be given to the said 
party ol the first part: in as good condition as they now are, the 
usual wear, inevitable accidents, and loss by fire excepted ; and that 

upon the non-payment of the whole or any portion of the said 
159 ~—rent at the time when the same is above promised to be paid 

the said party of the first part may, at his election, either dis- 
train for said rent due or declare this lease at an end, and recover 
possession as if the same was held by forcible detainer, the said 
party of the second part hereby waiving any notice of said election, 
or any demand for the possession of said premises. 

And it is further covenanted and agreed between the parties afore- 
said that the said F.T. Sherwin agrees to give the said A. H. Wait 
the privilege of leasing the same room and cellar mentioned above 
for the term of two years more from the first day of November, 1882, 

14—645 
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to the first day of November, 1884, at same rates as paid for Novem- 
ber Ist, 1879, to November Ist, 1882. The covenants herein shall 
extend to and be binding upon the heirs, executors, and administra- 
tors of the parties to this lease. 
Witness the hands and seals of the parties aforesaid. 
i. TT. SHERWIN. _— 
A. H. WAIT. eae 


_— j 
Witness : 
A. W. OCOBOCK. 


THE STATE OF NEBRASKA, ? 
Lanecaste y { ounty, ‘ 

On this Ist day ot December, A. 1). 1879. before lie, a notary pub- 
lic, duly commissioned and qualified for and residing in said county, 
personally came IF. 'T. Sherwin, the said lessor, and A. H. Wait, the 
sald lessee, Lo me known LO be the identical persons whose hawes 
are affixed to the foregoing conveyance as lessor and lessee, and ac- 
knowledged the said instrument to be their voluntary act and 
deed. 

Witness my hand and seal the day and year last above written. 

A. W. OCOBOCK, [seEat.] 
Notary Public. 


160 STATE OF NEBRASKA, | 
88 : 
Lancaste r ( ounty, j 

lL, J. H. McClay, county clerk of said county, hereby certify that 
the above and foregoing is a true and correct copy of the original 
now of record in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county this 7th day of October, A. D. 1882. 


[Seal Lan Co. | 
J. H. McCLAY, 
County Clerk. 


Upon the back of said Exhibit L appear endorsements in words 
and figures following, to wit: Lease. From F. T. Sherwin to A. H. 
Wait. ‘The State of Nebraska, ss. Received for record at 2 o’clock 
p.m. Dee. 1, A. D. 1879, and recorded in Book C of mise. records, 


page 67. 
Marriage Lice lisE, k&e.—Editha J. Dawson and H. M. Picke ring. 


Burr offered marriage license and marriage certificate of Editha 
J. Dawson and H. M. Pickering, certified copy of the same, from the 
county judge of Cass county, Nebraska. 

Ames objected [as] incompetent, immaterial, and not the best evi- 
dence. 

Paper marked “M,” and the following is a copy of the same: 
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Marriage License. 
THe STATE OF NEBRASKA, 
’ ’ SS . 
Cass County, 
The State of Nebraska to any person authorized to solemnize mar- 
riages, Greeting : 
You are hereby authorized to join in the holy bonds of matrimony, 


and to celebrate within said county the rites and ceremonies of 
marriage between Mr. H. M. Pickering and Mrs. Edith J. Dawson. 


The father’s name of the said H. M. Pickering is and the 
maiden name of his mother is ———., and the father’s name of said 
is . and the maiden name of her mother is 


The said H. M. Pickering resides in the county of Cass and 
161 State of Nebraska, is aged fifty vears, was born in the State 

of Ohio, and isa white person. The said Edith J. Dawson re- 
sides in the county of Cass and State of Nebraska, is aged fifty years, 
was born in the State of Ohio, and is also a white person. And 
these presents shall be your good and sufficient warrant, and you are 
required to return this license to me within three months from the 
celebration of such marriage, with a certificate of the same appended 
thereto signed by you under the penalty of five hundred dollars. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the county court of said county of Cass this 12th day of 
December, A. D. 1879. 

A. N.SULLIVAN, [sEAt.] 
County Judge. 


Marriage Certificate. 


THe STate or NEBRASKA, ae 
Cass County, 


Be it remembered that at residence in said county of Cass, on the 
l4th day of December, A. D. 1879, Mr. H. M. Pickering and Mrs. 
Edith Dawson, named in the foregoing license, were legally united 
in marriage by me in the porense of Lee Applegate, residing in the 
county of Cass and State of Nebraska, and Wm. Dawson, residing 
in the county of Cass and State of Nebraska. 

Witness my hand this 14th day of December, 1879. 

T. L. AUSTIN, 
Minister of the Gospel. 
STATE OF NEBRASKA, | 
Cass County, ( wie 
|, A. A. Laverty, county judge in and for Cass county, Nebraska, 
do here ‘by ce rify the within to be a true and correet and literal copy 
of page 2o4 of marriage record “ D” of said county. 
162 In witness whereof I have hereunto set my hand and offi- 
cial signature and affixed the seal of the county court of Cass 
county this 14th day of March, 1882. 
A. A. LAVERTY, [sEALz.] 
County Judge. 
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Endorsed: Marriage license—H. M. Pickering and Editha J. 
Dawson. Issued 12th December, 1879; returned 14th December, 
1879. 


Burr offered in evidence of marriage certificate of Alva A. Knice- 
ley and Eva Dawson. 

‘Ames objected [as] incompetent, immaterial, and not the best 
evidence. 

The paper was marked “ Exhibit N,” and the following is a copy a 
of the same: 


Marriage License. VC. nice ly and Dawson. 
Application for license for marriage. 


THE STatre OF NEBRASKA, | 
Lancaster County, | 


Ho. . 


Mr. Alvin A. kK nicely, aged 20 years, a white person, born at Ohio» 
a resident of Lancaster county, Nebraska, son of Mr. James Knicely 
and Mrs. Rebecca Knicely, whose maiden name was Landra, and 
Miss Eva Dawson, aged 15 years, a white person, born at Nebraska, 


a fesident of Lancaster county, Nebraska, daughter of Mr. Jacob ° 
Dawson and Mrs. Edith J. Dawson, whose maiden name was Ross, 
pray the issuance of license for marriage. ‘They are each sole and 
competent to enter into contract of marriage. 
ALVA KNICELY. Sad 
Subseribed and sworn to before me.; filed and recorded this sixth 
day of February, A. D. 18—. 
J.R. WEBSTER, 
County Judge. | 
Marriage Lacense. 
THE STATE OF NEBRASKA, | 7 
THE STATE OF NEBRASKA per | re 


Lancaster ( ounty, | 


The State of Nebraska to any person authorized to solemnize mar- 
riage, Greeting : 
You are hereby authorized within said county to join in 
163 the contract of marriage Mr. Alva A. Knicely, a white per- 
son, aged 25 years, a resident of Lancaster county, Nebraska, 
born at Ohio, son of Mr. James Knicely and Mrs. Rebecca Knicely, 
whose maiden name was Landra, and Miss Eva Dawson, a white —_ 
person, aged 18 years, born at Nebraska, daughter of Mr. Jacob 
Dawson and Mrs. Edith J. Dawson, whose maiden name was Ross, 
and these presents shall be your sufficient warrant for so doing. 
And of your doing herein make return to me within three months 
from the celebration of such marriage, with certificate of your doings 
annexed; and of this fail not, under penalty in such case made and 
provided. 
In testimony whereof I have hereunto set my hand and affixed 


cor ee 
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the seal of the county court of said county of Lancaster this sixth 
day of February, A. D. 1879. 
J.R. WEBSTER, [seat] 
County Judge. 


Ct rlificate of Marriage ; 


THE STATE OF NEBRASKA, | 


88: 
Lancaste i County, } 


I, Lewis Gregory, duly authorized minister of the gospel and pas- 
tor of Congregational church, do bereby certify that at Lincoln, in 
said county of Lancaster, and on the 6th day of February, A. D. 
1879, in the presence of William Dawson, residing in Laneaster 
county, Nebraska, and Hattie Dawson, residing in Lancaster county, 
Nebraska, as witnesses, | solemnized the contract of marriage be- 
tween Mr. Alva A. Knicely and Miss Eva Dawson, named in the 
foregoing license, us thereby, by virtue of my authority as a minister 
of the gospel and the law in such case made and provided, I am au- 
thorized to do. 

Witness my hand this sixth day of February, 1879. 


LEWIS GREGORY. 


Returned and recorded this — day of February, 1879. 
J. R. WEBSTER, 
County Judge. 


L164 ( % rtificate. 


THE STATE OF NEBRASKA, | _. 
Lancaster County, ae 

1, C. M. Parker, county judge in and for the county of Lancaster 
and State of Nebraska, do hereby certify the annexed and foregoing 
is a true and pertect COpy of the application for license and of the 
marriage license and of the certificate of marriage of Alva A. 
Knicely and Eva Dawson, as the same at large appear of record at 
page l}s ot marriage record No. | ot the records of said court, now 
in my charge as county Judge of said county. 

[n testimony whereof I have hereunto set my hand and affixed 
the seal of my said court, at Lincoln, in said county, this 17th day 
of Septem ber, A. D. 1882. 

C. M. PARKER, [seat.] 
( ounty Judge. 


Endorsed : Marriage license Alva Knicely and Eva Dawson. 


Burr offered in evidence certified copy of petition No. 196, F, 
Kezekiel Giles vs. S. G. Owen et al 

Ames objected [as] immaterial, irrelevant, hearsay, and not the 
best evidence. 

The paper was marked Exhibit O, and the following is a copy of 
the same : 


10 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. ~ 


en 


Petition in 196, F- 
In the United States Circuit Court, District of Nebraska. 


. EZEKIEL GILES 
v8. 
SAMUEL G. Owen, R. H. OAK tey (first name unknown), R.S. GRIMES 
(first name unknown), and WiiuiaM J. TURNER. 


Ezekiel Giles, plaintiff, complains of Samuel G. Owen, R. H. Oak- + 
ley (first name unknown), R. 8. Grimes (first name unknown), and 
William J. Turner, defendants, and says: 

1. The plaintiff is a resident of the State of Iowa and the 
165 said defendants are residents in and citizens of the State of 
Nebraska. 

2. On the 10th day of June, 1869, and thence to his death, Jacob 
Dawson was seized and possessed of divers real and personal estates 
of great value, and had a wife named Edith J. and six children, 
who were on said day minors, and some very young, and all with- 
out property whatever, his said wife being seized and _ possessed 
in her own right of real and personal estate of the value of $10,000 
and over. > 

3. On said day the said Jacob made his last will and testament, 
which contained the following sole bequest : 

After all my lawful debts are paid and discharged the residue of 
my estate, real and personal, I give and bequeath and dispose of as _— 
follows, to wit: To my beloved wife, Edith J. Dawson, I give and 
bequeath all of my estate, real and personal, of which I may die 
seized, the same to remain and be hers, with full power, right, and 
authority to dipose of the same as to her shall seem meet and proper, 
as long as she shall remain my widow, upon the express condition, 
however, that if she should marry again then it is to be my will 
that all of the estate herein bequeathed, or whatever may remain, 
should go to my surviving children, share and share alike; and in | 
ease any of my children should have deceased leaving issue then ¢ 
the issue so left to receive the share to which said child would be 
entitled. I likewise make, constitute, and appoint my said wife, 
Edith J., to be executrix of this my last will and testament. 

4. On the 22nd day of June, 1869, the said Jacob died in Lan- 
caster county, in this district, leaving him surviving his said wife and 
six children; the said will was duly proved and admitted to pro- 
bate in the proper court of said county, and letters testamentary 


thereon were issued out of said court to the said Edith J., — 
166 who took upon herself the execution of thesaid trust. The 
personal property whereof the said Jacob died possessed was e 


duly inventoried and appraised at $958, and among the real estate 
whereof at his death the said Jacob was seized was that certain piece 
or parcel of land known and described as follows: Nineteen feet 
and five and one-half inches off of lots five and six, in block num- 
ber fifty-four, in the city of Lincoln, Lancaster county, Nebraska, 
according to the original survey and recorded plat of said town, now 
city, of Lincoln, described more fully as eighteen feet and nine and 


eg 


he ial : 
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one-half inches off of the west side of lot number five and eight inches 
off the east side of lot number 6, in said block, commencing at the 
center of the west wall of the building possessed by Mrs. Martha 
Alexander February 18th, 1878, and running due west nineteen 
feet and five and one-half inches to or near the center of the wall 
of the building possessed by Samuel W. Little February 15, 1878, 
next west, which parcel of land is of the value of $5,000 and over. 

5. On the 27th day of April, 1870, the said Edith J., by her cer- 
tain deed of conveyance dated on said day and duly executed and 
acknowledged, conveyed the premises to one Cody, and by divers 
mesne conveyances from said Cody the said defendants, Owen and 
Oakley, claim and pretend that they are seized in fee of said prem- 
ises, and they are now in possession thereof by the said defend- 
ants, Crimes and Turner, as their tenants. 

6. On or about the 15th day of November, 1579, the said Edith 
J. intermarried with one Pickering. 

7. One of the said children of the said Jacob has died intestate 
without issue, and the survivors being in indigent circumstances 

have joined in a conveyance of the said premises bearing 
167 date on the 15th day of September, 1879, and duly executed 

and acknowledged, and whereby they conveyed the same in 
fee to one Burr and one Wheeler, who, by their deed dated April 
27th, 1880, have conveyed the same to said plaintiff, and by reason 
of the premises the said plaintiff has become and is entitled to the 
immediate possession thereof, and the defendants, under the alleged 
title derived to them as aforesaid, unlawfully keeps the said plaintiff 
out of the possession thereof. 

8. The said defendants have been in possession of said premises 
since the 29th day of October, 1880, by reason whereof the said plain- 
tiff has sustained damages to the amount of $2,000. 

Wherefore the said plaintiff prays judgment against the said de- 
fendants for the recovery of the possession of the said premises and 
$2,000, his damages so as aforesaid sustained. 

L. C. BURR, 


For Plaintiff. 
H. H. WHEELER, J. M. WOOLWORTH, 
Counsel for PUT. 


District OF NEBRASKA, 88: 


I, Lionel C. Burr, being duly sworn, say that I am one of the at- 
torneys for the plaintiff in the above-entitled cause; that I have 
read the foregoing petition and know the contents thereof and facts 
stated therein are true, and that the plaintiff in said cause is a non- 
resident. 


LIONEL C. BURR. 


Subscribed in my presence and sworn to ~-fore me this 27th day 
of January, 1882. 
I’. bk. McCRARY, 
Deputy Clerk. 
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Unirep STATES OF AMERICA, |__| 
District of Nebraska. ~~ 
I, Elmer D. Frank, clerk of the cireuit court of the United States 
for the district of Nebraska, certify that I have compared the 
1GS annexed copy of petition in the ease of Giles vs. Owen et al. 
with the original on file in this office, and that the same is a 
correct transcript thereof and of the whole of said original. 

In testimony whereof I have caused the seal of said court to be 
hereto affixed at the city of Omaha, in said district, this 19th day of 
September, LSS2. 

[Seal U. 8. Cireuit Court. ] 

ELMER D. FRANK, Clerk. 

Endorsed: No. 196, F. Ezekiel Giles vs. Samuel G. Owen ef al. 
Petition. Kiled Jan. 21, 1882, ats o'clock in the afternoon. Keimer 


D. Frank, clerk. J. M. Woolworth, of counsel for plaintiff. 

Burr offered in evidence the plea in abatement in No. 196, F, filed 
by the defendants, 8. G. Owen and others. 

Ames objected [as] immaterial and irrelevant. 

The paper was marked Exhibit “P,” and the following is a copy: 

Plea in Abat ment No. 1S6, Ke 
In the United States Cireuit Court of the Eighth Cireuit in and for 
the District of Nebraska. At Law. 


EZEKIEL GILEs. Plaintiff. 
against 


SAMUEL G. Owen, Ro_itanp H. Oak_Ley, TURNER, Defendants. 


Plea in abatement to the jurisdiction. 


The said defendants, for the sole purpose of objecting to the juris- 
diction of this court, reserving to themselves, and each of them sep- 
arately, the right to answer as to the merits of the cause of action 
in the said plaintiff's petition set forth, come now and defend the 
wrong and injury alleged against them by the said plaintiff,and say 
that the court here ought not to take cognizance of or sustain the 
action of the plaintiff, because these defendants aver that the plain- 
tiif claims title to the property in his said petition deseribed under 
and through a pretended deed of quit-claim without covenants of 

warranty or title, or any other covenants‘whatever, purport- 
169 ing to be made on the — day of April, 1880, by one Lionel 

C. Burr and one Highland H. Wheeler, citizens of the county 
of Lancaster, State of Nebraska; and also under and through a cer- 
tain other pretended deed of quit-claim without covenants of war- 
ranty or title, or any other covenants whatsoever, purporting to be 
made on the 27th day of January, 1882, by one Albert Dawson, who 


is a citizen of Cass county, State of Nebraska, which said deeds of 


quit-claim purported to convey from the said Lionel C. Burr aad 
Highland H. Wheeler, jointly, and the said Albert L. Dawson unto 


-—~ 


{ 


a i 


S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 115 


the plaintiff, his heirs and assigns forever, the said tract or parcel of 
land, possession of which plaintiff seeks to recover in this action, 
together with other real estate on said pretended deeds of quit-claim 
deseribed. 

These defendants further aver that said pretended deeds of quit- 
claim, and each of them, were made without any value or consid- 
eration being paid therefor by the said plaintiff, and were made for 
the sole and exclusive purpose of giving jurisdiction to this court 
to try the tithe and determine this controversy, to which the said 
plaintiff is only a nominal or colorable party ; that in truth and in 
tact the said deeds of quit-claims, made and executed as it aforesaid 
appears, nor neither of them, were ever delivered to the plaintiff or 
accepted by him, and the said plaintiff has not, or ever had, any in- 
terest, either legal or equitable, in the real estate deseribed in his 
said petition, nor any interest in the controversy here sought to be 
instituted; but, on the contrary, this action is prosecuted for the ex- 
clusive benefit of the said Burr and Wheeler, and the heirs of the 
said Jacob Dawson, deceased, who, with these defendants, are all 

citizens of the State of Nebraska as aforesaid. 
170 These defendants, further pleading to the jurisdiction of 

the court here, allege that the heirs of Jacob Dawson, deceased, 
entered into a conspiracy with one Lionel C. Burr, Highland H. 
Wheeler, and the plaintiff herein prior to the commencement of 
this action, the object and sole purpose of which conspiracy was to 
bring this controversy in the court here and to prosecute this action 
for the sole and exclusive benefit and advantage of the said heirs 
and the said Burr and Wheeler, citizens of the State of Nebraska; 
that to cover the fraud they, the said conspirators, deceitfully in- 
tended to commit against the law and insidiously practice upon the 


jurisdiction of this court, and the better to elude detection therein 


the heirs then living of the said Jacob Dawson, deceased, on or 
about the loth day of September, 1579, and prior to the intermar- 
riage of their mother, Edith J., with one Pickering, for the pretended 
consideration of $75,000 dollars, but in truth and in fact for no con- 
sideration whatever, except to carry out the conspiracy aforesaid, 
madeand executed a pretended deed of quit-claim without covenants 
of warranty or title or other covenants whatsoever, which pretended 
deed of quit-claim purported to convey from the said Dawson heirs 
to the said Burr and Wheeler all their right, title, and interest in 
and to the parcel of land described in said plaintiff’s petition, to- 
gether with other real estate in said deed deseribed ; that after- 
wards the said Burr and Wheeler, in pursuance of the fraudulent 
conspiracy aforesaid, made and executed a pretended deed of quit- 
claim without covenants of warranty or title or other covenants 
whatever for the pretended consideration of $75,000, but in truth 
and in fact for no consideration whatever, except to carry out the 

conspiracy aforesaid, which pretended deed of quit-claim pur- 
171 ported to convey to the said plaintiff from the said Burr and 

Wheeler all the right, title, and interest in and to the real 
estate therein described, including the tract of land mentioned in 
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said plaintiff’s petition, and to recover the possession of which this 
action is prosecuted. 

That afterwards, to heal the wound injudiciously inflicted upon 
the said conspiracy and to mend the broken chain of title in the 
said pretended deeds of quit-claim, which had—improvidently severed 
by one of the conspirators aforesaid, and for the pretended con- 
sideration of five thousand dollars, but in truth and in fact for no 
consideration whatsoever, one certain Albert L. Dawson, one of the 
heirs to the said Jacob Dawson, deceased, who, before that time, had 
joined with others to the heirs of said Jacob Dawson, deceased, in 
the pretended deed of quit-claim, made as aforesaid to the said Burr 
and Wheeler, did on or about the 11th day of January, A. D. 1882, 
make and execute a pretended deed of quit-claim without covenants 
of warranty or title or any other covenants whatsoever, which deed 
of quit-claim,though never delivered to the said plaintiff or accepted 
by him, purported to convey from the said Albert L. Dawson to the 
said plaintiff, his heirs and assigns forever, the real estate described 
in plaintiff’s petition and other real estate, being the same property 
pretended to have been conveyed by the said Dawson heirs, the said 
Albert L. therein joining to the said Burr and Wheeler; that to 
prevent any miscarriage of the conspiracy aforesaid and avoid fur- 
ther impediments to its natural progress all of said pretended deeds 
of quit-claim were on the — day of January, A. D. 1882, filed for 
record in the office of the county clerk and ex-officio recorder of deeds 
in the county of Lancaster, State of Nebraska; that to further ac- 
complish the purpose of said conspiracy and the better to secure 

the said Burr and Wheeler and the said Dawson heirs in 
172 the absolute control of said property and the whole of the 

proceeds to be derived to the said Burr and Wheeler and the 
said Dawson heirs arising from the sale and disposition of the real 
estate theretofore pretended to have been conveyed to the said plain- 
tiff, the said plaintiff and his wife joining therein, made, executed, 
and delivered to the said Burr, as these defendants are informed 
and believe, a full power of attorney, thereby giving and granting 
to the said Lionel C. Burr full power and authority irrevocably for 
his own use and benefit and for the use and benefit of the said 
Wheeler and the said Dawson heirs to sell, dispose of, and convey 
any and all of the real estate which said pretended deeds of quit- 
claim aforesaid purported to convey to the said plaintiff, with the 
further power, authority, and right to convert and save, to the sole 
and exclusive use and benefit of the said Burr and Wheeler and 
the said Dawson heirs, all the proceeds, money, and value arising 
from the sale or disposition of all of the real estate aforesaid ; that 
the said Burr, before and since the commencement of this action, 
has claimed to act and lias acted as the attorney-in-fact of the said 
plaintiff and plaintiff’s wife, and, as such attorney-in-fact, has made 
and executed, and has promised to make and execute, deeds of con- 
veyance of said real estate, and has offered for sale, and has tried to 
sell and dispose of, the property described in plaintiff’s petition for 
his own and the said Wheeler and the said Dawson heirs’ use and 
benefit. 


~ 
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That further to accomplish the object and end of such conspiracy 
aforesaid the said Barr and Wheeler commenced this action herein 
[in] the name of the said plaintiff for their benefit and the benefit 

of the said Dawson heirs, and, though pretending to be only 
173 ~—the attorney of record of the said plaintiff, they in fact and 

the said Dawson heirs are the real parties in interest in this 
controversy ; that all the bonds and undertakings required by law 
and the rules of this court in the prosecution hereof are furnished 
by them, and all the expenses incurred for hiring counsel and ser- 
vice of marshal and clerk and deputy marshals and clerks in the 
prosecution hereof are paid by them; that the plaintiff is in indi- 
gent circumstances, Is the father-in-law of the said Lionel C. Burr, 
and is only a nominal party to this action. 

These defendants further say, under advice of counsel, that the 
cause of action, if any accrued to the said plaintiff by reason of the 
pretended deeds of quit-claim aforesaid, accrued to him in the courts 
of the State of Nebraska and not within the jurisdiction of this 
court, and this they are ready to verify. 

T. M. MARQUETTE, 

GALEY anp ABBOTT, 

HARWOOD ann AMES, 
Attys for Def’ts. 


STATE OF NEBRASKA, | lls 
County of Lancaster, | ~ 
Samuel G. Owen, — of the defendants above named, being duly 
sworn says that the above plea is true in substance and matter of 
fact as he verily believes. 


SAMUEL G. OWEN. 


Subseribed in my presence and sworn to before me this 6th day 
of February, 1882. 
ELMER D. FRANK, Clerk. 


Unirep STaTes OF AMERICA, | |. 
District of Nebraska, ‘by 
[, Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska, certify that | have compared the 
174 annexed copy of plea in abatement in case of Ezekiel Giles 
against Samuel G. Owen ef al., No. 196, with the original on 
tile in this office, and that the same is a correct transcript thereof 
and of the whole ef said original. 
In testimony whereof | have caused the seal of said court to be 
hereto affixed, at the city of Omaha, in said district, this 4th day of 
May, 1882. 


[Seal U.S. Cireuit Court. | 


ELMER D. FRANK, Cleri 
Endorsed: No. 196, F. In the United States cireuit court of the 
Sth circuit, in the district of Nebraska. Kizekiel Giles vs. Samuel G. 
Owen ef al. Plea in abatement. Filed March 6, 1882. Elmer D. 


rank, clerk. 
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Burr offered certified copy of the stipulation in Giles vs. Owen ef 
al., and also in this equity case. 

Ames objected [as] immaterial and irrelevant. 

The paper Was marked Exhibit (), and the following Is a COpy of 
the same: 

Stipulation 
In the United States Cireuit Court. District of Nebraska. 
Kive cases of— 
keZEKIEL GILES 
Ue. 
S. W. Litre ef al... S. G. Owen ef al... MARTHA ALEXANDER et al., A. 
P.S. Stewart et al. 


And a suit in equity of— 
S. W. Lirtte et al. vs. EZEKIEL GILEs et al. 
EZEKIEL GILES vs. 8S. W. Lirrxe et'al. 
Cre ss-| ill. 


It is hereby stipulated and agreed between the parties in the above- 
entitled causes that the Injunction In the equity suit shall be 
175 so far dissolved and so modified that this stipulation shall be 
in all respecrs good and valid: that the plea in abatement In 
the action of Giles vs. Owen ef al. shall be tried Tuesday, the 16th 
day of this May term of the court, and that the decision thereon 
shall be taken and entered of record as the decision upon the pleas 
filed [in] the four other actions at law, and also of the issues in the 
said suit in equity so far as they are the same, or are joined on the 
said pleas. 
JI.M. WOOLWORTH, 
Alt’y for Giles. 
T. M. MARQUETTE, 
For Defendants and for Plaintiff in Equity Suit. 


Omaha, May 3, 1882. 


UNITED STATES OF AMERICA, | 
. . , > 
District of Nebraska, 


I, Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska, certify that I have compared the an- 
nexed copy of stipulation :n case of Giles vs. Owen. e al. with the 
original on file in this office, and that the same is a correct tran- 
script thereof and of the whole of said original. 

In testimony whereof I have caused the seal of said court to be 
hereto affixed, at the city of Omaha, in the said district, this 19th 
day of September, 1882. 

[Seal U.S. Cireuit Court. ] 


ELMER D. FRANK, Clerk. 
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Endorsed: Harwood and Ames, Galey and Abbott, att’ys for de- 
fendants and for plaintiffs in equity suit; L. C. Burr, att’y for Giles. 
196, F. Giles vs. Owen et al. Stipulation. riled May od, 138382. 
Elmer D. Frank, clerk. L. C. Burr, for pIfff. 


Burr offered in evidence the finding of facts on the plea in abate- 
ment, and the order of the court thereon. 
Ames objected [as] immaterial and irrelevant. 


The record offered was marked Exhibit R, and the following is a 
copy of the same: 


Finding of Faets 
176 The following is a copy of Exhibit R: 
In the Cireuit Court of the United States. District of Nebraska. 


EZEKIEL GILES 
vs. -No. 196. Docket F. 
Samue. G. Owen et al. J 


Heard on plea in abatement at May term, 1882. Finding of facts 
on plea in abatement. 


[tis found from the pleadings and the-testimony produced in 
support thereof that the plea in abatement heretofore filed by the 
defendants herein, and Ol which the hearing Was had, is not and 
cannot be sustained: that the transfer of the real estate in contro- 
versy to the plaintiff in this suit was not made for the purpose of 
enabling the said plaintiff to commence and prosecute this suit in 
the cireuit court of the United ‘States in order to settle thi question 
of title to such real estate, and that so far as apears from the plead- 
ings and proofs produced on the trial no legal impediment appears 
to prevent or interfere with the plaintiff prosecuting this cause to 
final judgment. 


ELMER 8S. DUNDY, Judge. 


( rdered., Upon the facts Ss) found the plea in abatement be. and the 
Sane is, overruled, and that the cause shall proceed to trial and tinal 


judgment notwithstanding the same, and that the plaintiff recover 


from the defendants his costs in this behalf expended. 


ELMER 8S. DUNDY, Judge. 
To which def’ts except and cause continued. 


UNITED STATES OF AMERICA, | | 
District of Nebraska, > 


[, Kilmer D. Frank, clerk of the cireuit court of the United States 

for the district of Nebraska, certify that I have compared the 

i77 annexed copy of finding of facts in plea in abatement and 

order of court in case of Giles vs. Owen ef al., with the ori- 

ginal on file in this office, and that the same is a correct transcript 
thereof, and of the whole of said original. 
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In testimony whereof I have caused the seal of the said court to 
be hereto affixed, at the city of Omaha, in said district, this 19th 
day of September, 1882. 


[Seal Cireuit Court U. S. | 


ELMER D. FRANK, Clerk 


Endorsed: 196, F. Giles vs. Owen et al. Finding of facts on 
plea in abatement. Filed September 8, 1882. Elmer D. Frank, 
clerk. 

Burr offered the reply to the plea in No. 196, F, 
vs. S. G. Owen ef al. 

Ames objected [as] immaterial, irrelevant, and not the best evi- 
dence and hearsay. 

The paper was marked Exhibit S, and the following is a copy of 
the same: 


in Ezekiel Giles 


Reply to Plea in 196, F 


In the Cireuit Court of the United States for the district of 
Nebraska. 


EZEKIEL GILEs vs. S. G. Owen and R. H. OAK Ley ef al. 


The plaintiff, in reply to the answer of defendants, denies each 
and every allegation therein contained. 


THe State oF NEBRASKA, | _ . 
Lancaster County, { _ 

I, L. C. Burr, being duly sworn, do say that I am one of the 
attorneys for the above-named plaintiff; that I have read the above 
reply and know the contents thereof, and that the same is true as |] 
verily believe, and that the plaintiff is a non-resident of and absent 
from the State of Nebraska. 


L. C. BURR. 


178 Subscribed in my presence and sworn to before me this 
29th day of March, A. D. 1882. 
[SEAL. ] J.-S. MARSHALL, 


Notary Public. 


(Ixrrep Srares or AMERICA. | 
5 e a + » SSN 
District Oo} Nebraska. | 


[, Elmer D. Frank, clerk of the cireuit court of the United States 
for the district of Nebraska, certify that I have compared the an- 
nexed copy of reply in case of Giles vs. 5. G. Owen ef al. with the 
origina! on file in this office, and that the same is a correct transcript 
thereof and of the whole of said original. 

In testimony whereof I have caused the seal of said court to be 
hereto affixed, at the city of Omaha, in said district, this 19th day 
of Septem ber, 1552. . 

[Seal U.S. C. C.] 


ELMER D. FRANK, Clere. 


-_ 
' 
’ 
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Endorsed: No. 196,F. Ezekiel Giles vs. 8. G. Owen et al. Reply 
to plea. Filed March 30th, 1882. Elmer D. Erank,-clerk. J. M. 
Woolworth, for plaintiff. 


Burr offered in evidence the stipulation as to the testimony taken 
by George W. Ames, stenographer, on the plea in abatement, and 
also a copy of the evidence as written out by stenographer Geo. W. 
Ames. 

But it is expressly agreed by the parties to this suit that no ob- 


jection will be taken to the evidence taken by reporter Ames on the 


ground that the same is not certified by reporter Ames. The fol- 
lowing are the copies of the stipulation and the testimony, the stip- 
ulation being on this folio and the testimony on folios 45 to 104, 
and the whole forming Exhibit T. 


Stipulation as to Use of Testimony in Giles vs. Owen, pages 44 to —. 


In the Cireuit Court of the United States for the District of Neb 
In Equity. 


Samuet W. Lirrve and Others, Complainants, 
US. 
EzeKIEL GILes and Others, Respondents. 


179 Stipulation. 


It is hereby stipulated by and between the parties in the above- 
entitled cause that the testimony produced by the several parties on 
the trial of the cause of Ezekiel Giles, plaintiff, against Samuel G. 
Owen and others, defendants, at the May, 1582, term of the above- 
named court, as noted and transeribed by Geo. W. Ames, stenogra- 
pher, on said trial, shall be certified and returned by Osear A. Mul- 
lon, special master herein, as proofs taken by him in this cause, 
either party, however, being entitled to take and reserve any and 
all desired objection or objections, exception or exceptions, to all or 
any portion of such testimony for incompetency, trrelevancy, or im- 
materiality, and nothing herein contained shall be construed as a 
waiver by either party of the right to take or tender proof in said 
cause as in other cases. Also the stipulation, plea in abatement, 
and judgment in said case—Owen et al. 

Dated Sept. 28th, 1882. 

T. M. MARQUETTE, 
HARWOOD anp AMES, 
kor Complainants. 
J. M. WOOLWORTH, 
Of Counsel for Def’ts. 


_ Upon the back of said stipulation appear endorsements in words 
and figures following, to wit: No. 202, F. United States circuit 
court, district of Nebraska. Samuel W. Little and others vs. Ezekiel 
Giles and others. Stipulation. Filed Sept. 25th, 1882. Elmer D. 
Frank, clerk. 
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) 7 he . rr ad 
180 Testimony at May, 1882, Term. 


In the District Court of the United States within and for the District 
of Nebraska. 


EZEKIEL GILES vs. OWEN ef al. 


This cause came on for trial at a regular term of this court held 
within and for the district aforesaid, before the Hon. Elmer S. Dundy, 
judge, on the 16th day of May, A. D. 1882, and the following pro- - 
ceedings were had: 4 

Burr & Wheeler appeared on behalf of the plaintiff. 

Jas. M. Woolworth, sqr., and (y. Ly. Lambertson., Ksq., of counsel. 

Marquette & -Deweese appeared on behalf of the defendants. 

Messrs. Galey, Harwood W Ames, of counsel. 


Exhibits Put in Evidence. which will be Found Folios— 


Mr. Marquette: The first deed we propose to introduce is the 
original deed from Albert Dawson and others to L. C. Burr and H. 
H. Wheeler, made Sept. 15th, 1879. | 


Received, marked ee ag. Pag attached hereto. 


The next deed we offer is from William R. Dawson and others to 
the same parties, dated Sept. loth, 1879. 


Received, marked Ex. “B,” attached hereto. 


The next deed we offer is from W heeler and Burr to Giles. dated 
April 27th, 1880; acknowledged June 11th, 1580; certified copy. 
Received, marked Ex. ge, Pee attached hereto. 
We also offer power of attorney from Giles to Burr, dated—— 
Mr. Marquette: We desire them to produce the agreement with 
the Dawson heirs, and also have given them notice to pro- 
1s] duce the deed from Giles to Wheeler. 
Mr. Woo_wortH: We have no such deed from Giles to 
W heeler. 
Mr. MArquette: We have also given them notice to produce the 
contract, and also the agreement between Giles and Wheeler & Burr. 


H.S. PARKER, sworn on part of the defense, and examined in 
chief by Mr. MARQUETTE, testified as follows : 


®. Where do you reside? p a 
A. Spencer, Clay county, lowa. 
. What is your business ? 
A. I am in no particular business now; I have been an engineer. 7 
Q. Are you acquainted with the plaintiff here? 
A. I have seen him a couple of times, I think. 
(. Will you state to the court where he resides ? 
A. He resides on section 209,635, in Clay county, Iowa. 
(. Do you know what relation he is to L. C. Burr here? 
A. I don’t know directly ; only by hearsay. 
+ 


» 
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Q. Did you have a conversation with him, or hear a conversation 
had with him, i in reference to any land or lots that he claimed to 
own at Lincoln, Nebraska? 

A. I heard a conversation between my brother, A. C. Parker, and 
Giles. 

©. You heard the conversation ? 

A. Yes, si 

Q. You may go on and state what that conversation was; state in 
full what was said by both parties. 

A. I went out there with my brother on the 31st January ; 
182 we rode out to Giles’ place,and he told him he was out doing 

little collecting and believed he had a small note against 
him. Giles said, Yes; he believed there was a little interest back 
on it. My brother wanted to know if he could fix it up. Giles 
said he couldn’t now; didn’t have any money. My brother asked 
him if he didn’t own some land in Lincoln. He said, No; if he 
did, he didn’t know it; none that he knew of. My brother asked 
him if there wasn’t a suit pending there now about some property. 
He said, Yes; but it wasn’t decided yet. My brother asked him if 
he was one of the heirs. He said he presumed not, in point of 
law; said he wasn't posted, though; didn’t know much about it, 
and wanted him to correspond with his attorneys, Burr & Wheeler. 

(). What, if anything, was said about the consideration ? 

A. He told him that the parties concerned in this property had 
looked up his financial —; saw he was not able to pay 75,000 dollars 
for that property. He said, “Oh, thunder! Is the property worth 
that much?” He told him that was the consideration in the deed 
conveying it to him. He said he had given an ample bond and it 
was none of their business, and told him again to correspond with 
his attorneys about the lands. 

@. Was there anything said about what the property consisted of? 

A. I think it was property in Lincoln city, and close to the town; 
town lots. 

©. What, if anything, was said about the deed that he had of it 
in this conversation ? 

A. I don’t recollect of anvthing being said about the deed, only 
when he mentioned about the consideration in the deed conveying 

it to him; he then asked if the property was worth that much. 
183 Q. Do you know anything about Giles’ financial cireum- 


stances 7? 


Objected to by plaintiff. Overruled. Exception taken. 

A. I do, from looking up the records there in the county. 

Q. Did he say anything about that to you that day? 

A. Yes. He said he was in pretty hard circumstances; his wife 
was sick some time 

Q. Did he say anything about the amount of his property ? 


Mr. Woo_twortH: We object to this conversation, because the 
deeds introduced show conveyance to Giles in spring of 1S80 and 
this conversation was a very recent one. 
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Q. Do you know his financial condition about June, 1880? 
A. I didn’t at that time. 


Cross-examination by Mr. Burr: 


(). Who was present at this conversation ? 
A. There was Mr. Giles and his son part of the time; don’t know 
what his given name is. 

(). Is he about 25 years oid ? 

A. | judge so. 

Q. Will you swear that your brother was present with you? 

A. Yes, sir. 

Q. Was R. H. Oakley present with you? 

A. No, sir. 

. Do you know Mr. Oakley here? 

A. I saw him in Spencer. 3 

Q. The day you went to Giles’, didn’t you? 

A 


No, sir. 
Q. When did you go to Giles’ place ? 
184 A. January 3lst, 1882. 


Q. Was Mr. Oakley there in January, 1882—the gentle- 
man sitting here? 
A. Yes, sir; I think he was. 
Q. What day in January? 
A. I don’t know. 
. Wasn’t hein Spencer the 3lst January, 1882? 
A. I don’t know; I don’t think he was. 
Q. Will you swear he didn’t go to Giles’ in a eutter with you? 
A. Yes. 7 
Q. Will you swear he was not with you? 
A. Yes. 
Q. Will you swear it was your brother? 
A. Yes; it was my brother. 
Q. Didn’t Charley Giles tell you that man was from Lincoln that 
was with you? 
A. He supposed I was a lawyer, and my brother told him no, I 
was his brother and not a lawyer. 
Q. Is your brother a lawyer ? 
A. Yes, sir. 
@. Where does he reside? 
A. In Spencer, Clay county, Iowa; he moved there three years 
ago in June. 
Q. Did you draw a draft for 100 dollars within a week for ser- 
vices for that? 
A. No, sir. 
Q. Did you brother draw it for you? 
A. I presume there was one drawed. 
185 ©. Was it for 200 or 100 dollars ? 
A. I didn’t see the draft. 
Q. How much of it did you get ? 
A. I have got 50 dollars. 
(). It cost you about 12 to come here? 
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A. It cost me not quite twelve. 

Q. Was that to pay you for vour services for working for them up 
there? 

A. There has been no bargain or contract made; it was to make us 
safe, so we would come ; I went out with ny brother to hear the con- 
versation. 

Q. Your brother was employed by Mr. Oakley ? 

A. I presume he had authority or he wouldn’t went. 

Q. Mr. Gayley was there at Spencer, wasn’t he? 

A. I suppose so. 

Q. Didn’t you go to Giles’ house with him ? 

A. No, sir. 

Q. Didn’t you attempt to take his deposition there ‘ 

A. No, sir. 

Q. Wasn’t you present with Mr. Gayley and heard him say that to 
Giles—that he must have his affidavit ? 

A. I was not. 

Q. What conversation did you have with Mr. Oakley when you 
met him in Spencer? 

A. None; I don’t think I was introduced to him. 

Q. Did you hear your brother have a conversation with him ” 

A. No. 
186 (. How did you come to go to Giles’ with your brother? 
A. He asked me to go. 

Q. How long has Mr. Giles and his son lived there, to your 
knowledge ? 

A. I couldn’t tell you. 

(). They are old settlers ? 

A. Yes; I presume so. 

(. What did your brother say you were going to Giles’ for? 

A. He wanted me to go with him and lear the conversation be- 
tween him and Mr. Giles. 

Q. What did he say the conversation was that he wanted you to 
hear? 


’ 


Objected to as improper cross-examination. 


Q. What did your brother say this conversation was going to be 
about that he wanted you to listen to” 

A. He didn’t say much about it. 

Q. Didn’t he tell you it was about some property in Lincoln? 

A. He said some property was involved in some way ? 

Q. Did he mention Oakley’s name? 

A. I think I heard him name Owen and Oakley. 

Q. Didn’t he tell you that Oakley emploved him to employ you 
to go and listen to the conversation ” 


A. No, sir. 
Q. Did he say that Mr. Gayley told him that? 
A. No, sir. 


Q. Did he state he was going to talk about some Lincoln prop- 
erty ? 
A. About some property involved. 
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Q. What did you and your brether say just before you got to 
Giles’ house about what you would say to Giles when you got 
there? 
187 A. I didn’t think he told me what he was going to say. 
Q. Did he ask you to remember what was said ” 
He told me to recollect the conversation. 
Now you recollect if first rate. 
A. Il remember considerable of it. 
). Wanted you to remem ber. SO you could by i witness in this 


— * 
— 


-~_ 


case { 

A. He didn’t say so, that I would be a witness 

(). You understood it that way? . 

A. I didn’t understand it, because I didn’t understand anything 
about it; he said he wanted me to be a witness to the conversation, 
but he didn’t say whether I would really be a witness or not. 

Q. Who brought that note to you against Giles; you say there 
was a 20-dollar note? 

A. I didn't see the note. 

(. Didn’t your brother tell you where it came from ? 

A. No, sir. 

A. Didn’t you know where it came from ? 

A. No, sir; I don’t know that we hada note that Mr. Oakley gave 


@. Your brother isn’t in the agricultural business ? 
A. No, sir. 
). He told Giles so, didn’t he. 
A. I don’t think so. 
). Didn’t he tell him he was selling foreign machin« ry? 
\. No, sir. 
). Did he tell him he was a lawyer in this case ? 
A. No, sir. 
ids (). Told him he had been employe d D\ Galey and Oakley ¢ 
A. | think he told him he wanted LO see something about 
it in some way. 
(). Your only Purpose n volng there was to obtain admissions 
against Giles about this Lincoln property t 
A. He asked me to go out with him to hear the conversation. 
. Q. I didn’t ask you that; your only purpose for going there was 
to listen to the admissions of Giles, the admissions he would make 
in this case, and to remember them ? 
A. I presume I went to hear the conversation. 
| Q. Didn’t you go only for the purpose of hearing what Giles said 
and remembering it? 
A. I had no other purpose, only to go out and hear his conversa- 
tion, of course. 
(). Who paid you this 50 dollars ? 
A. C. W. Filmore. 
@. Who did he get it of ? 
A. Of the bank there, I suppose. 
Q. Who is he? 


A. He is a partner of my brother. 
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(). That is the money you used to come here, given for that pur- 
pose ¢ 
A. I used part of it. 
(). How much money have they agreed to pay you? 
A. Not any certain amount. 
(). Llow much more are they role to give you? 


4 


A. I don’t know. 


@. How much are you going to charge them? 
189 A. I don’t know. 
Q. How much.do you think you will charge them ? 


A. Lain’t made up my mind yet. 

(). You will charge them a fair fee”? 

A. | want what it is worth. 

®. You say Charles Giles was present ? 

A. I don’t know hisname; there was a voung man working round 
there; there was only four of us: Giles’ son was fixing il hay rack 
not far off. 

Q. You have told all the conversation you had up there? 

A. I haven't told quite all of it, don’t think: thereisa few things 
| might tell. 


Redirect examination: 


Mr. M ARQUETTE . What other matters are there in that conversa- 
tion with reference to this matter ? 

A. Well my brother told him he was authorized to offer him 300 
dollars for a quit-claim deed to his interest if he hadany. He said 
there was no use of talking, but to correspond with his attorneys; 
whatever they would do would be satisfactory to him. 

(). W here did he Say his attorneys were * 

A. At Lincoln city. 

(). Who did he say they were” 

A. I think Burr & Wheeler. 

(). Do you recollect anything else he said in reference to this at 
this time? 

A. I don't recollect of anything else said. He said he was not 

posted, and to correspond with his attorneys, and whatever 
wo they sald would be all night. 
(J. Did he say anything about being willing to take the 
300 dollars? 


Objected to by plaintiff. 
The Court: State what he did Say, if anvthing. 
Witness: He said, “ Oh, thunder, there is no use talking about 
any such thing as that.” 
The court hereupon adjourned until 2.50 o’clock p. m. 
1S)] C. W. FIt~tMore, sworn on part of the defence and exam- 
ined-in-chief by Mr. MARQuETTE, testified as follows: 


(). Where do you reside? 
A. Spencer, Clay county, lowa. 
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®. How long have you resided there ? 

A. I came to Spencer in the spring of 1878, and lived there about 
six months; I then moved to Sioux Rapids, about 20 miles south of 
Spencer, and moved back to Spencer 4th of last July. 

Q. Are you acquainted with the plaintiff in this case ? 

A. Not more than I have seen him a few times. 

. Did you ever have a conversation with him in reference to 
land he claimed to own in or about Lincoln? 

A. No, sir. 

(). Did you ever hear a conversation ? 

A. Yes; I heard a conversation. 

(). State to the court what that conversation was. 


Mr. Wootwortu: We renew our former objection, and take an 
exception to the ruling of the court. 


A. Well, I rode out from Spencer, with Mr. Galey, to Giles’ place > 
“we asked Giles to come out doors; his first name was Ezekiel, he 
said, and he commenced by asking him if he was acquainted with 
aman named William A. J. Goodin, and Giles said he was not, and 
then after a moment more Giles said he knew a man 7 or 8 miles 
north of Spencer named James Goodin; Galey then asked him if he 
hadn’t bought any land of a man named William A. J. Goodin the 
first of last year, and Giles said he hadn't. 


192 Mr. Burr: The fact is, Goodin never sold any property to 

Giles, and they can’t prove it, though they have alleged it in 
their bill; they must first show that there was a sale from Wm. A. 
J.Goodin to Giles, and we object for that reason. 


Q. State what, if anything, was said about land which Burr & 
Wheeler had so'd him in Lincoln. 

A. After he had asked him about Mr. Goodin, then he asked him 
this question, whether he hadn't purchased some land within the 
last Zor 3 months of H. H. W heeler, and Giles sald No: then Mr. 
Galey asked him if H. H. Wheeler hadn’t conveyed any land to 
him within the last 3 months or within the last year, and then—— 


Plaintiff objects as immaterial, irrelevant, and incompetent. 


®. Was there anything said about land that Burr & Wheeler had 
conveyed to him ? 

A. Yes, sir. 

Q. State what was said about that, with regard to land lying in or 
near Lincoln. 

A. Mr. Gayley asked him, after he had got through the conver- 
sation I was coing to relate, whether or not he hadn’t within the 
last year purchased land or whether Burr & Wheeler hadn’t con- 
veyed anv land to him within the last year; Giles said they had 
Hot. 

(). Did he say within the last year or at any time? 

A. He asked him if he had conveyed any land to him within the 
last year, and his answer was, Not that he knew of. He said there 
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was some transaction about land in Lincoln City, town lots and 

lands near Lincoln, but said his agents, Burr & Wheeler, 
193 knew all about that matter, and he knew nothing about it, 

as he said, “As I told you before.” Mr. Gayley then asked 
him if he hadn’t paid a man any money or given anything for 
lands which he bought of Burr & Wheeler, and he paused a moment 
and then said, “If | didn’t my agents did.” Mr. Gayley then said, 
‘You gave a bond, did you?” and continued by asking him, before 
he received an answer, if he signed the bond; and Giles said rather 
sharply, “ What do you take me for; do you think Iam a damned 
fool?” Mr. Gayley said, “No, I don’t.” He said that he was inter- 
ested in that question for some parties in Lincoln city,and thought if 
he could talk with him and get astatement of the facts 1t would be bet- 
ter than to talk with anybody else; said he thought that would be the 
most competent testimony, and that was the kind he wanted. Giles 
again said Burr & Wheeier were his agents, and any information he 
desired he could get by asking them ; then Mr. Gayley asked him if 
he had the deed in his possession that conveyed this land to him. 
He said, No. He asked him next if he had ever seen the deed or 
knew what property it conveyed. Ile said, No; he never had the 
deed in his possession. Then Mr. Gayley asked him whether he 
knew the property described in the deed was property in Lincoln or 
land near Lincoln. His answer was that he supposed a considera- 
ble portion of it was property in Lincoln city. Mr. Gayley then 
asked him if he had ever paid anything for that property or gave 
anything for it. 

Plaintiff objects that the matter has been gone over twice. 

Witness: I know in this connection he asked him if he ever paid 
anything or ever gave anything for the property. 

Q. What did he say in reply? ) 

194 A. His reply was about the same as I stated before. Then 

Giles started to go in the house, and Mr. Gayley said he had 
one more question to ask him; he could answer or not as he pleased. 
And Giles stood in the door and said, “ What is it?” Mr. Gayley 
said, Wasn’t this property we have been talking about conveyed to 
you to enable you to bring suit in the United States court? and 
Giles answered, “No, sir; I have a hand in that transaction and ex- 
pect to make something out of it.” 

Q. What, if anything, was said about Mr. Giles ever having seen 
this property before it was conveyed to him by Burr & Wheeler in 
this conversation ? 

A. I think I answered; I stated that Mr. Gayley asked him if he 
had ever been in Lincoln city, and he said he hadn’t; and he asked 
him if he knew what property. 

Q. lL ask you now if there was anything said about his ever hav- 
ing seen the property other than what you have testified to? 

A. Yes, he asked him if he had ever seen the property conveyed 
to him in the deed; and he said no, he had not. 

(. Was there anything said about the value of this property con- 
veyed to him by Burr & “Wheeler ? 
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A. don’t recollect now. 

(). Do you know anything about Giles’ financial condition? 

A. Yes, 1 think I do. 

Q. State what he said about it. Did he ever say anything to you 
about it? 

NO answer. 

(). Were you acquainted with the financial condition of Giles in 

June, ‘80? 
195 A. A year ago last June,-when I first came to Spencer. | 
never met Giles, but | heard of him. 
Q. Did your firm have any collections upon him ? 
A. Yes, S11 
i 


(). state what his financial condition was. 
Plaintiff objects. 


(J. What knowledge have you? 

A. I don’t know as I could state from my personal knowledge. If 

| could state from what the records show in the county—what our 

abstract books show—what my general understanding was while | 

was there 
Q. What collections had you against Giles, due and unpaid, at 


that time? 


Plaintiff objects. 


Q. What, if anything, do you know of his being owner of any 
real estate there? 


Plaintiff objects as incompetent. Overruled. 


A. I know he was the owner of 80 acres of land; his homestead. 

@. Was he the owner of any more than that? 

A. No, sir. 

@. How much was it encumbered ? 

A. There was a mortgage—$132.50. The records don’t show that 
that has ever been cancelled, though since that mortgage was given 
he has given another for 250 dollars, which 1s put in asa first-mort- + 
gage deed, though the records don’t show the first mortgage has been 
‘ancelled. 

Q. Do you know anything about the value of land in the vicinity 
of this 50 acres of Giles’? 

A. Yes, sir. 

(). About what is its value per acre? 
196 A. Well, land is selling, and has sold there within the last 
2 or 3 years, for from six to twelve dollars. 
Q. What is the 80 acres of Giles’ worth per acre” 
A. It has never been assessed for over 


Plaintiff objects. 


s ¥ 


Q. About its fair value per acre? 
A. It might be worth 10 dollars per acre. I never looked it over 
carefully. 
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Q. Do you estimate this with improvements on it? 
A. Yes, sir. 
Q. Do you know the dates of these mortgages, when they were 
due? 
A. I couldn’t state that from memory. I have a memorandum 
in my pocket that | made of them. 
2. Were they made before June, 18S0 7 
A. I know this one was. 
a> (). Don’t know so certain about the second one? 
A. No—I can tell about when it was due. 


Cross-examination by Mr. Burr 
). You are an atiorney ? 

A. Yes, sir; at Spencer, Lowa. 

(. You came to Spencer in 738?” 

A.. Yes, and staid there till October, ’78; then went to Sioux Rap- 
ids, 20 miles south of there, and staid there till about 2 years ago, 
and went back to Spencer July Ist, 1581. 

Q. In June, ’80, you didn’t live there? 

A. No, sir. 
17 (J. You had no acquaintance with Giles during your ab- 
sence ¢ 

A. No, sir. 

Q. Your acquaintance was limited to while you was living there? 

A. Yes, sir. 

@. Did you meet Mr. Oakley when he was there ? 

[|A. Yes, sir.]|—Erased in copy. 

(). How much money have you received from them for your 
services In this case? 

A. I was introduced to Mr. Oakley when he was there. 

Q. Did he ever introduce you to any money ? 

A. When he wanted me to come down here——. 

Q. Did he pay you any money? 

A. Yes. 

®. How much? 

A. He paid me 100 dollars. 


) (). How much more have you received since ? 
A. No more. The 100 dollars he sent me to come down here. 
Q. If they are successful in this suit, how much are you to get 
then ? 


\. There was never anything said about receiving any more, ex- 
cept he stated to me that if we w ald come down he would pay us 
sl what it was worth—a fair price. 
Q. They will owe you a further sum of money? 
A. That was all that was said. I didn’t know Mr. Oakley, and 
wouldn't come to this place or any other without being paid for it. 
(). You expect payment for coming here? 
A. Certainly. I expect a fair compensation for my time. 
Q. That compensation is to be determined, more or less, on the 
ver success or failure of this suit? 
17—648 
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198 A. Not that I know of. 


Q. If they win this suit wouldn’t you charge them a larger 
fee than if they lost it? 

A. No, sir. I expect what it is worth for a man to leave his busi- 
ness and come this distance. 

Q. You are a partner of the brother of the witness last on the 
stand ? 

A. Yes, sir. 

Q. Did you visit Giles’ house with the witness last on the stand ? 

A. No, sir. 

@. Do you know whether his brother did or not? 

A. No, sir. I don’t know more than he got the team and went 
that way and told me about it. 

Q. Did you see Mr. Oakley the first time he came up? 

A. Yes, sIr. 

q. Was there any other Lincoln man with him? 

A. Not that I know of. 

@. Does your partner wear a long beard ? 

-A. No, sir. He didn’t wear any at all then; he does now; last 
winter he only wore a moustache. 

Q@. Are you sure there was no person from Lincoln out there with 
Mr. Oakley? 

A. No, sir; but I am sure I didn’t see anybody else with him. 

Q. You was employed to go out to the house of Giles? 

A. Mr. Gayley asked me to get a team and tuke him out. 

®. You got the 100 dollars then ? 

A. No, sIr. 
199 ®. When did you get the 100 dollars, about a week ago? 
A. Yes, sir. 

@. Wasn’t that draft for more than a hundred dollars ? 

A. No, sir. 

Q. Did you give Parker half of it? 

A. Yes, sir. 

Q. And kept the other half? 

A. Yes, sir. 

Q. The balance you are to get while here? 

A. I don’t know anything about the balance. 

. How much more is to be paid to Parker ? 

A. The understanding is that I am to have what it is worth to 
come down here; what it is worth to leave my business and come 
here. He said he would pay me a fair price; that is the words he 
used. 

Q. Was that the bargain with Parker? 

A. There was no bargain with any one, except his letter to us 
asking if we would come down. 

Q. Where is your letter? 

A. It is at Spencer. 

@. Can you get it? 

A. Yes, if I have time. 

Q. As I understand, you gave Parker 50 dollars and kept 100 for 
yourself for your services ? 


_& oe —* 


—— 
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A. No, sir; we never received any more than 100 dollars. 
@. You only received one hundred dollars in all? 
A. Yes, sir. 
200 (. Did Parker receive the 50 dollars? 
A. Yes; Parker here received the 50 dollars. 

Q. And you received 100 dollars? 

A. Mr. Oakley wrote and said if we would come down he would 
pay us a fair compensation for coming down, for our expenses and 
trouble. He said we could draw for 100 dollars on him. I drew 
for one hundred dollars and gave Parker half of it. 

Q. Neither of you drew on Mr. Gayley, then? 

A. No, sir. 


Redirect: 
Q. Did Mr. Gayley ever pay, or agree to pay, you any money? 
A No, sIr. 


®. What was this 100 dollars for? 

A. To bear our expenses here—to secure us the cost of coming 
down here, at least. I wasn’t acquainted with Mr. Oakley, and 
wouldn’t make a trip at my own expense—without having the ex- 


penses paid. 


Recross: 

Q. You say you consulted the records to see what mortgages were 
against Giles? 

A. Yes. 

Q. Did you look to see where he appeared as mortgagee? 

A. Yes. 

@. You found him holding some mortgages? 

A. Yes; I found one mortgage where one Milton Giles had given 
a mortgage for 300 dollars, I think, and on the same day the mort- 

gage was given the mortgage on record shows that it was as- 
201  signed—well, I am not positive about that, but I know there 
was an assignment made to Ezekiel Giles of that mortgage. 

(). There was another? 

A. Not that I found. 

. Don’t you know that Giles had some money loaned out there 
at interest ? 

A. I do not. 

Q. Didn’t you draw the papers for one mortgage for 750 dollars, 
where Giles was the holder and owner of the note ? 

A. I did not. 

(. What is your partner’s name” 

A. A. C. Parker. 

Q. Was he there in the spring of 80? 

A. Yes. 

Q. Will you swear that you examined the records closely, so that 
you can swear that a mortgage like the one in question does not 
exist on the records of that county, or did at that time ? 

A. I'll swear that I examined the records carefully and found 
nothing of that kind on the records. 


132 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


Q. In the mortgage columns ” 
A. Yes; under both columns. 


S. b. GALEY, sworn on part of the defense and examined in chief 
by Mr. MARQUETTE, testified as follows: 


202 Q. Are you acquainted with the plaintiff in this case ? 
A. I met him once in Iowa, about the first of last February, 
I think. 

Q. Did you have any conversation with him with reference to land 
that has been conveyed to him in or near Lincoln? 

A. Yes, sir. 

Q. Goon and siate what that conversation was. 

A. I first nsked him if his name was Ezekiel Giles. He said it 
was. ‘Then there was some conversation ensued in regard to this 
Goodwin matter, which was stated here. In the course of the con- 
versation—I cannot give the order of it, but in its course—I asked 
him if he had a deed in his possession—this conveyance made by 
surr & Wheeler to him of this property. He said he had not. l 
asked him if he had ever had it in his possession. He said he had 
not. I asked him if he had ever seen it. He said he had not. | 
asked him if he had ever seen the property it purported to convey. 
He said he had not. I asked him if he had ever been to Lincoln 
He said he had not. I asked himif he knew the character of the 
propertv—whether it was property or lands outside. He said he 
thought a considerable portion of it was in Lincoln. I asked him 
if he had ever paid anything for it, and he made me tlhiis answer: 
“ Well, if I didn’t my bondsmen have.” I asked him if he had given 
a bond. He said he had. I asked him if he had signed it, and he 
wanted to know if I thought he was a fool, or words to that effect. 
I told him I did not. He wanted to know what | Was vetting at. I 
said I came to see him to get at the facts of that transfer of Burr & 
Wheeler to him. He said his agents, Burr & Wheeler, at Lincoln, 

knew all about that transaction, and I could get all the infor- 
203 mation | wanted from them. I said I preferred to talk with 

him about it, and if he would make a statement of all the 
facts it would save the inconvenience of taking his deposition. He 
said that before his deposition was taken he would want his counsel 
there, &c. I think that was the conversation substantially as it re- 
lates to the particular matter in issue here. 


Cross-examination by Mr. Burr: 


(. You are counsel in this case ? 
A. Yes. 
(). How much have you been paid In this case ? 


A. I don’t remember now; 100 dollars, I think, and something 
more. 

®. You have a large contingent fee in the result of this case ? 

A. I hope to makea very reasonable fee. 

(). It is a large contingent fee, isn’t it? 


Defense objects. 


a 


ye 
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A. There is no arrangement about any contingent fee that I 
know of. 

(. You went up there for Owen & Oakley, as their attorney ? 

A. Yes; for the parties interested. 

Q. Did you have any agricultural notes in your possession then ? 

A. No, sir: Giles asked me where | was from, and I said from 
Lincoln. He asked my name and I told him. 

Q. Did you say you was a sewing machine agent? 

A. No, sir. 

(). Did you ask him if he had a Singer sewing machine ? 

A. No, sir; nothing was said about sewing machines. 

(. Did you ask him if his sewing machine was out of repair ? 

A. I have already stated that there was nothing said about 
204 = sewing machines by anybody. 

Q. Nothing said about a Singer or any sewing machine by 
anybody ? 

A. No, sir. 

. Didn’t you tell Giles that if he didn’t tell you all about this 
that you had a paper In your pocket and would proceed immediately 
aud take his deposition t 

A. No; I told him if he would make a plain statement of facts it 
would save the inconvenience of taking his deposition. 

Q. Didn't you take out a paper and say he must go immediately 
before il justice of the peace ¢ 
A. No, sir. 

Q. Didn’t you go down to Mr. Walker's, the justice of the peace ? 
A. No, sir; I don’t know him: never saw him 

Q. Didn’t youask Giles where Mr. Walker, the justice of the peace, 
lived ? 

A. Yes. 

Q. Didn’t vou tell Giles that he was compelled to go immediately 
before that justice and give his deposition ? . 

A. No, sir: nothing of the sort. 

. You only said if he weuld tell you everything it would save 
you the necessity of taking his deposition t 

A. I said that. 

. Did you afterwards take his deposition ” 

A. No, sir. 

Q. Why? 

A. Didn’t want it. 

©. Then you didn’t want it when you told him you wanted to 

take it? 
205 A. No, sir; he had stated about all the facets that I ex- 
pected to prove in his deposition. 


ALBERT Dawson, sworn on part of the defense and examined in 
chief by Mr. GayLey, testified as follows: 


Q. Where do you reside ” 
A. In lowa. 
(). Are you one of the heirs of Jacob Dawson, deceased ? 


A. lam. 
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Q. How long have you known Burr & Wheeler ? 
A. I have known Burr for 7 or 8 years. 
Q. Did you ever make any contract with Burr & Wheeler in re- 
, spect to the share that you was to receive from the estate, in case of 
recovery in this suit? 
Plaintiff objects. 
(. Did you enter into any contract—written contract—yourself 
and the heirs on the one part, and Burr & Wheeler on the other 4 
part? 
A. We did. 
Q. Have you that contract with you ? 
A. I have. 
(). Let us see it, please. 
Witness produces the contract in question. 
(). Is this the contract ? 
A. That is the contract, sir. 
Q. Are you acquainted with the handwriting of L. C. Burr and 
H. H. Wheeler ? 
206 A. Yes, sir. 
Q. Was that signed in your presence ? : 
A. It was not. 
Q. Are you acquainted with the signature of L. C. Burr? 
A. "Fen, oe. 
Q. Is that his signature ? < 
A. Yes, sir. 
Q. Was there any other agreement made prior to this entered 
into by you and the other heirs with Burr & Wheeler? This is 
dated January, 1882. Did you make any other agreement ? 
Mr. Burr: I object to misleading the witness in this manner: 
[ A. ] — 
Q. Are you acquainted with the plaintiff in this case? 
A. Since to-day about noon. 
(. Did you ever meet him before? 
A. No, sir. 
Q. State when you first knew about the property being conveyed 
to Giles, the plaintiffin this action. When did you first ascertain 
that fact ? 
Plaintiff objects as immaterial. 
A. In December last. - 
| Q. Did you have any conversation with Mr. Burr in respect to 
| this alleged conveyance to Mr. Giles in reference to this property in 
| dispute t 
t | Plaintiff objects that it is not shown that Giles was present. 
The court directs this matter be passed over for the present and 
authorities be presented to the court this evening. 
207 Counsel for defense states as follows : 
We propose to show by this witness that he had a conver- ’ 
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sation with L. C. Burr, one of the grantors of the plaintiff of the 
property in question, in which conversation Burr told the witness 
that the sole purpose of the conveyance to plaintiff was to enable 
himself and Wheeler, grantees, to prosecute this action in the United 
States court. This conversation took place about the month of De- 
cember, 1881. 

@. State whether or not this letter | hand you is in the hand- 
writing of L. C. Burr. 


Presents letter to witness. 


Q. Is that his signature? 
A. It 1s. 


Letter marked for identification Ex. “ E,” but not offered in evi- 
dence. 

. State whether or not that letter is in the handwriting of L. C. 
Burr, and whether that is his signature or not. 


Presents letter to witness. 


Letter marked for identification Ex.“ F,’ but not offered in evi- 
dence. 
Mr. Marquetre: We desire to introduce in evidence the papers 
in the case of Giles against Bacon. 
The Court: You can refer to any dates at any time. 
Mr. Woo_twortH: We object to that record going in as imma- 
terial. 
208 Mr. Marquetre: We offer the record, then, in evidence. 
We offer the agreement between the Dawson heirs and Burr 
& Wheeler, dated Nov. 10th, 1879. 
Received, marked Ex. “G,” attached hereto. 
Mr. MarquetTTeE: We offer the agreement in evidence, between 
Giles and Wheeler and Burr, dated April 27th, 1880. 


Received, marked Ex. “ H,” attached hereto. 


R. H. OAKLEY, sworn on behalf of the defense and examined in 
chief by Mr. MARQUETTE, testified as follows: 


Q. Where do you reside? 

A. In Lincoln; have lived there a little over 12 years; am ac- 
quainted with the value of real estate there and its surroundings. 

Q. Are you acquainted with the land conveyed in this deed from 
Wheeler & Burr to Giles? : 

A. I am familiar with a large portion of it, if not all. 

Q. Are you acquainted with its value? 

A. Yes; I think I am. 

Q. What is its value—the whole of it? What would it be worth— 
what is in suit? 


Plaintiff objects as immaterial. Overruled. 
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The Court: State generally. 

Overruled. 

A. I would say the property is worth from seventy to eighty thou- 

sand dollars. 
209 Q. What is the property of Owen & Gakley ? 
A. That is business property on the south side of the square ; 
it is worth, approximately, eight thousand dollars. 

Q. What isthe Little property—that which is in suit bet ween Giles 
and Little—what is it worth ? 

A. Approximately, nine thousand dollars. 

Q. What are the improvements on the last-mentioned property ? 

A. There is a two- “Story brick store on it about 85 feet dee p, per- 
haps ninety—it is 100 feet deep. 

(. How much in Stewart? 

A. About eight thousand dollars, approximately. 

Q. And Alexander, in that? 

A. That is about the same, a little less maybe, but about the same; 
‘the store is not quite as deep, as I remember. 

Q. What was this property worth at the time of this conveyance 
in June, 1880—-that ils, the whole property that was conveyed by Burr 
& W heeler to Giles 

A. The valuation would be much the same as now—maybe not 
quite as much. 

Q. What was it then? 

A. I think within 10 p’r e’nt. of the value I have put on it now: 
say on the Owen & Oakley property 7,000 dollars at that time. 

(). What was the whole property conveyed by the deed worth in 
June, 1880? 

A. Between 70,000 and 80,000 dollars, [ should say. 

@. What was the property in the four other suits worth ? 

A. ‘The property was worth much the same as now; I should say 
it was worth not mueh less than at the present time. 


Cross-examination by Mr. Burr: 


210 a. You say Owen & Oakley’s store is worth $8,000.00 ? 
Approximately, I should say. 
(). You bought pe nding suit? 
A. We knew something about the suit. 
Q. You knew about the question—about the Dawson will? 


Objected to by defense as improper cross-exam ination. 


@. You bought it for 6,100 dollars? 

A. No, sir; 6,500, cash. 

Q. You bought at depreciated value because of this suit? 

A. I didn’t so understand it; the party of whom we bought de- 
sired to change his business, and was very anxious to sell and 1s 
now, I think, in this State; we had an opportunity to buy for 6,500 
dollars, and bought it. 

Q. On the day that you bought this title from Bacon, what do 
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you say was the title of Ezekiel Giles in all this land named in this 
deed, situated just as it was; what was it worth ? 


Defense object as improper cross-examination. 


(. What do you consider the Giles title worth to these premises, 


situated as it was at that time, the day you bought it, the other 
title of Bacon? 


Defense object to enquiring about what title is worth; that isa 
question of law; it is not proper cross-examination; it calls for the 
opinion of the witness as to the title and not the value of the lands ; 
also it is irrelevant. Overruled. Defendants except. 

Q. When you bought this property of Bacon, what was the 
211 ~=sititle from the Dawson heirs to Giles worth at that time to 
that piece of property that you purchased ? 


Same objection as last above. Overruled. Exception taken. 


A. I can only give my impression. My judgment was that I fol- 
lowed this court in its decision of the will, and that Giles’ title was 
not very valuable. I concurred in the opinion of the court. 

Q. At the time of the conveyance by burr & Wheeler to Giles, 
about June, 1880, what was his title worth then? That was prior 
to the decision of the circuit court. I mean all this property in 
Giles’ deed. 


Objected LO by defense. 


A. | judged from the decision of the court that it would not 
amount to much. 


Court here adjourned until to-morrow morning at 10 o'clock. 
Proceedings. 


WEDNESDAY, May 17th, 1882. 
Counsel for defense offers in evidence letter from L. C. Burr to 
Wm. R. Dawson. dated Lincoln, Nebr.. July 23d, 1SSO0. 


Received marked Ex. “ 1.” attached hereto. 


Mr. WootwortnH:. We object to the introduction of this letter on 
the ground that it is hearsay, secondary evidence, being statements 
and admissions of Burr after his conveyance to Gites, and therefore 
cannot be evidence against Giles. 

Mr. LAMBeRtTSON: We object to the admission of the letter be- 

cause it was not offered while Mr. Dawson wes on the stand, 
212. = and we had no opportunity of cross-examination on it. 


W. G. Van Dorn, sworn on part of defense and examined in chief 
by Mr. Gay Ley, testified as follows: 


. Where do you reside? 

A. Lincoln, Nebraska. 

Q. Are you acquainted with L. C. Burr? 

A. Yes. 

Q. State whether you had any conversation with him with refer- 
18—648 
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ence to the purpose he had in view in conveying the property in 
controversy to the plaintiff in this action. 

A. Yes. 

(). State what that conversation was. 

Plaintiff objects that it would be hearsay evidence, because it is 
not shown there was any collusion between Burr and Guiles, and , 
therefore Burr’s admissions would not bind Giles. Overruled. Ex- 
ception taken. 

A. I saw the transfer in the paper a day or two before I had the 
conversation with Burr; he told me before that that he would make 
us all right in this matter, and I began to think it looked like he 
couldn’t make us all right. I stated to him, “ You have transferred 
this property to another man and I don’t see how you can make us 
allright. If you wish to—— 

Plaintiff objects as not responsive. 

Witness: He said to me he was compelled to make this transfer 
in order to get jurisdiction in the Supreme Court of the United 

states. 
213 Q. Was that all the conversation you had with him in re- 
spect to his purpose in making this conveyance ? 

A. No; we had a great many. 

Q. When did this conversation of which you speak occur ? 

A. It was a day or two after I saw the transfer in the paper—some 
time last fall. 

Q. Did you ever have any other eonversation in which Burr said 
to you what his purpose was ? 

A. Not in that language. He frequently told me he would make 
us fellows that bought of him all right. 

Plaintiff objects as not responsive. 

Witness: I don’t recollect any other conversation to that point. 

Q. Are you the owner of the property conveyed by Burr & 
Wheeler to Giles ? 

A. No, sir. 

Q. Is your son the owner of some of this property ? 

A. My son has an undivided half of 40 acres. 

Q. Was that the property you were talking about at the time you 
had the conversation which you have related ? 

A. Yes. 

Q. From whom did your son purchase the property that vou 
talked about in this conversation ? 

Plaintiff objects as immaterial. Sustained. 

Q. State whether or not he stated in that conversation with you 
how he would make you all right. 


Objected to as immaterial. 


Q. Who was present at the time you had this conversation with 
L. C. Burr? 
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214 A. There was some other parties—I think my son, but am 
not positive. 
Q. Was Mr. Wheeler present ? 
A. Iam not certain; I know he was while we was talking about 
this matter, but whether at the time this particular conversation 
took place or not I can’t say. 


oe 


Cross-examination by Mr. Burr: 

(. Where did this conversation take place ? | 

A. Up in the clerk’s office; either there or on the street. 

Q. In the county clerk’s office ? 

A. Yes. 

@. You and your son came there ? 

A. Yes, sir. 

Q. Don’t you remember who was present at that time ? 

A. I am not quite clear. 

Q. Wasn’t Frank M’Clusky ” 

A. I don’t know him. 

(. Wheeler was there ? 

A. I think so. 

Q. L. W. Billings there ? 

A. He might have been; I don’t recollect. 

. Who spoke first, you or me? 

A. I suppose I did; I don’t know. I know I felt pretty worked 
up over it. 

Q. Can you give the date ? 
A. It was a day or two after it was published in the papers that 

the transfer was made from you to Giles. 
215 Q. It was the day of the recording of this deed—of the 
deeds—then? 

A. I know it was published a day or two before that. 

Q. What paper was it published in? 

A. The Journal. 

Q. Showing the transfers of real estate ’ 

A. Yes. 

Q. That appears there upon the record ? | 

A. I read it in the paper; I didn’t examine the record. 

Q. You read it in the Morning Journal that the transfers of real 
estate in the clerk’s office had been made that day? 

A. The morning before, I did. 

©. When was that date? 

A. I ean’t recollect: I think it was in October, but am not certain. 
I recollect reading it, and as quick as I could—as quick as I read 
it—I was anxious about it, and wanted to see you. 

Q. Did you speak to Burr & Wheeler, or just to Burr? 

A. I think I only spoke to Burr; I didn’t know Wheeler then. 
I found out afterwards that was him, but I didn’t know it when I 
spoke. 

Q. How long did this conversation last? 

A. Only a few minutes. 

Q. What did you say about Giles’ deeds? 
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A. I says to you that you had been promising us that you would 
make this thing all right with us, and I said I thought you had it 
now out of your hands, and you wouldn't be able to do it if you 
were willing to, and you said you was compelled to do it to get juris- 
diction in the Supreme Court. 

Q. Will you swear you said that? 
216 A. I am under oath, and I relate just exactly what was 
said. 

Q. What was it that you saw in the Lincoln Journal? 

I saw property transferred from the heirs to you and Wheeler. 
[ saw it transferred from you and Wheeler to Giles. I saw a third 
transfer that I didn’t charge my mind with the parties. 

Q. Was that in a list of property transferred that day, or did it 
stand in a place by itself? 

A. It stood at the bottom of the list, I think. 

Q. Wasn’t it an item in the local news that the local editor said 
) 

A. No. I saw that also. 

Q. Will you swear that it appeared in the paper at that time 
among the list of deeds recorded ” 

A. I am very certain. 

@. You saw the notice of the local editor that such deeds had 
been filed ? | 

A. I think I did. 

Q. This list you speak of purports to be a lis t of the property 
filed—deeds filed in the clerk’s office on that d: ay 

A. Itis the usual way it is done ; I didn’t see ia out of-the 
usual way. 

Q. Was there any deeds there in the clerk’s office while you met 
Burr and Wheeler? 

A. I don’t know. 

Q. Do you recollect seeing Billingsley there ‘ 

A. I don’t recollect; he might have been there. There was sev- 
eral in the room, I think. 

@. You think it was in October ? 

A. I am not certain. 
217 Q. Did you see any such paper as that in my hand? 


“9 


Presents paper to witness. 


A. I did not. 

@. In Wheeler’s hands? 

A. No, sir. 

Q. Did we show you such a paper? 

A. I think not. 

Q. Did we exhibit to you the deeds, or any of them, you are talk- 
ing about? 

A. I think not. 

Q. The best that you can recollect is that this was in October; 
can you put a certain day? 

No; I wouldn’t even say it was in October. I only recollect 

reading it in the paper and then going up next day, but I don’t 
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know whether it was in October; I have no special recollection about 
that; I couldn’t tell any more about it than the man in the moon— 
about that deed. 

Q. You say you had several conversations with me? 

A. Yes; about the property, at different times, 

Q. Will you swear it was before the 11th of January, 1882? 

A. I don’t know but that it was. 


C. P. Ross, sworn on the part of the defense and examined in chief 
by Mr. GALey, testified as follows: 

(). Where do you live? 

A. Cass county, Nebraska. 

Q. What relation are you to the heirs of Dawson? 

218 A. Iam a cousin of A. L. Dawson. 

Q. What connection have you had with this case in behalf 
of the heirs of Jacob Dawson, deceased, in regard to this property 
conveyed by Burr & Wheeler to Giles ? 

A. I don’t understand your question. 

(). Are you interested in any way? 

A. So far as I am a friend and relative of the family. 

(). State whether or not you had any conversation with Mr. 
Wheeler in regard to this conveyance from Burr & Wheeler to 
Giles. 

Mr. LAMBERTON: We object to this testimony as incompetent; 
the admissions of Wheeler are not competent to bind the plaintiff 
in this case. Overruled. Exception taken. 

[ A. | 
‘a4 State whether you ever had any conversation with H. H. 
Wheeler in regard to this conveyance to Giles; the purpose of it, 
we. f ; 

A. I don’t recollect whether there was ever anything said by 
Wheeler to me regarding that matter—that is, as | understand the 
question. 

Q. What conversation did you have with him with regard to that 
conveyance ? 

A. I had a conversation with Wheeler; I asked Wheeler what 


Mr. LAMBERTSON: We object to this testimony as mncompetent; 
the witness says he has no remembrance of any conversation about 
the transfer. Sustained. 

Q. What conversation did you have with Wheeler in regard to 
this conveyance by Burr & Wheeler ? 

Mr. LAMBERTSON: We renew our former objection. Overruled. 
Exception taken. 


A. I disremember that there ever was any conversation of 
219 the kind about the transfer. 

Q. What conversation did you ever have with H. H. 
Wheeler in regard to a conveyance or deed from Giles, the plaintiff 
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here, to him of this property which was conveyed by Burr & Wheeler 
to Giles? 

Mr. Burr: We object because it assumes there was a conveyance 
from Giles to Burr & Wheeler. 

Mr. LamBertson: We renew our ojection that any admissions of 
Wheeler, grantee in that case, should not bind Giles, plaintiff in 
this case. 

The court here adjourned until to-morrow morning at 11 a. m. 

Proceedings 2 o’clock p. m. 

Objection overruled. Exception taken. 

WITNEss (resuming): I asked Wheeler what he had to assure him 
against Giles—that is, what surety he had of a settlement of Giles— 
and he said he had a deed, although I can’t say whether it was a 
deed or not. 

Mr. Wootwortu: We object to that. It is the contents of a 
written instrument, and ask that it be stricken out. 

(). Did he say he had a deed from Giles? 

Objected to as leading. 

Q. Are you acquainted the handwriting of L. C. Burr? 

A. I have seen it. 

Q. State whether or not that letter is in his handwriting. 

220 Presents letter to witness. 

A. Lam not enough acquainted with his writing to make a state- 
ment. 

Q. Do you know Burr's signature when you see it? 

A. I think I do. 

Mr. Woo._wortnH: Did you ever see him write ? 

A. No, sir. 

Mr. GAYLEy (resuming): Have you had a good deal of correspond- 
ence with him? 

A. No, sir. 

Q. Can you state whether that is his signature or not? 

A. I couldn't positively. 

. Are you acquainted with his signature ? 

A. I have seen what I supposed was his signature. 

Q. Do you know whether that is L. C. Burr’s signature or not? 

A. I do not. 

. State whether vou ever heard any conversation relative to the 
conveyance of this property to Giles, between Giles and Burr and 
Wheeler and other parties, within the last 24 or 48 hours ? 

A. I don’t quite understand what that means; will you make ita 
little plainer? 

Q. Didn’t Burr and Wheeler and the heirs and yourself and Giles 
—has there been any talk between the heirs and Burr and Wheeler 
and Giles, within vour knowledge, within the last two days ? 

A. Well, there has been conversation, I think. 
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Q. Has there been any agreements entered into or contracts 
221 made in your presence between Giles and Burr and Wheeler 
and the heirs of this estate within the last two days, within 


. 


your knowledge ? 


Mr. LAMBERTSON: We object that agreements made now cannot 
affect the question whether or not plaintiff had a right to commence 
au action in this court at the time he did; also as incompetent, im- 
material, and irrelevant. Overruled. Exception taken. 

A. Yes. 

Mr. WootwortH: Was it in writing ” 

A. Yes. 

Mr. Wootwortu: We object then. 


Mr. GAYLEY (resuming): You may state what conversation you 
heard, or was at, between these parties that was not put in writing. 

A. That isa pretty hard matter to do; there was so much said 
about it. 


Mr. LAMBERTSON: All of your taik went into, this agreement ? 
A. I suppose so. 


Mr. GAYLEY (resuming): State whether or not, if you know, an 
agreement was made of some sort between Giles, plaintiff in this 
action, and Burr and Wheeler and the Dawson heirs since the com- 
mencement of this trial. 

A. Yes. 

Q. With reference to this property in controversy ? 

A. Yes, sir. 

@. You may state whether you ever had a conversation with 
Giles or Burr or Wheeler at any time in which they told you, or 
either of them told you, the reason why this property was conveyed 

to Giles. 
222 Plaintiff objects that admissions of Burr and Wheeler can- 
not bind plaintiff; as incompetent admissions. Overruled. 
Exception taken. 

A. I don’t remember anything substantially in regard to that 
matter that was said by Burr and Wheeler or Giles. 

Q. Do you remember anything that was said by them ? 

A. I don’t think I do; I can’t call to memory anything that was 
said. 

Q. You was acting for the heirs as their friend in this transaction? 

A. Yes. 

Q. You have had a good many conversations with L. C. Burr in 
respect to this matter, haven’t you? 


Objected to as leading. Overruled. 


A. I have talked with Burr a good deal. 

Q. Have you had a good deal of talk with Wheeler ? 
A. Not as much as with Burr. 

Q. Have you talked a good deal with Giles about it? 
A. No, sir. 


- 


144 S.W. LITTLE ET AL. VS. EZEKIEL GILES ET At. 


(). Did Burr, in any of his talk to you about this matter, state the 
reason why Giles became apparantly the owner of this property ? 


Objected to. Sustained. 


Q. Did Burr ever explain to you why he and Wheeler conveyed 
this property to Giles ? 
A. I don’t think he did; if he did, I don’t remember. 
(. In whose possession is the agreement, or the document con- 
taining the agreement, which, you say, was put in writing, between 
Giles and the heirs and Burr & Wheeler ? 
225 A. I think E. C. Dawson has possession of it. 
(). Who is he? 
A. He is a man residing in Richardson county. 
). What relation is he to the heirs of Jacob Dawson, deceased ? 
A. He is a cousin to Albert Dawson. 
). Do you know where L. C. Burr resides ? 
A. I think he resides in Lineoln, Nebraska. 
i. Where does H. H. Wheeler reside ? 
A. In the same place. 
). Where does Albert Dawson reside ? 
A. In Mills county, lowa; he has not been there very long. 
). How long’? 
A. I don’t remember. 
Where did he reside at the commencement of this action—the 
one we are (tr Ine—commenced last January t 
A. He resides in Cass county, Nebraska. 


Owe 


Cross-examination of this witness Walve cd 


ALBERT DAWSON, recalled on part of the defense and examined 
in chief by Mr. GALEY, testified as follows: 

Q. State whether or not you ever had a conversation with L. C. 
Burr in regard to the reason why he and Wheeler conveved the 
property in controversy to the plaintiff Giles ” 

224 ( bjeeted tO as Incompetent, irrelevant, and immaterial. 
Overruled. Exception taken. 


A. I had a little conversation with Burr in regard to that matter. 
. State what that conversation was. 


Same objection as last above. Overruled Exception taken. 


A. He said something about putting it in Giles’ name for the pur- 
pose of this suit. I don’t know what suit he meant. 

Q. What had you been talking about before that? 

A. He had so many suits. He said “this suit.” I don’t know 
what suit he meant. 

Q. What caused him to say anything about it; did you speak to 
him about it? 

A. I asked him some question—I don’t remember what it was— 
how it came up. 

Q. Did you ask him the reason why this land was conveyed to 
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A. I did. 

Q. What did he say ? 

A. He said it was for the purpose of this suit. 

®. When was that? 

A. It was in the month of December. I can’t say whether it was 
‘80 or 81. [Iam pretty positive it was in the month of December. 

Q. Did he say anything about Giles being a non-resident of the 
State ? 

Objected to as leading. Sustained. 

(. You have had some conversation with Burr within the last 24 
hours as to what you will testify to, or with Giles or Wheeler, since 
this trial commenced, in regard to what your testimony would be 

in this trial? 
225 A. No, sir; I have not said a word to them. 

(. State whether, in that conversation you had with Burr, 
anything was said about Giles being a non-resident of the State of 
Nebraska. And, if so, what was said ? 

Objected to as leading. Overruled. 

A. I think he said because Giles was a non-resident, or something 
of that kind. 

(). What else was said about it? 

A. That is all I know about that subject. 

®. Was there anything said about what court the action was to be 
prosecuted in? 

Objected LO. 

A. I don’t know know as he stated the court; I don’t remember 
what court he stated, if he stated any court in particular. 

@. Why did you ask him the question why he conveyed to Giles; 
what interest had you in the matter’? 

Objected to witness stating his motive. Sustained. 

(). You were one of the grantors of this property in question which 
was conveyed to Burr & Wheeler, wasn’t you ? 

A. | was. 

Q. State whether or not you subsequently, after conveying to Burr 
& Wheeler, you conveyed your interest to any other person? 

Objected that there is nothing in the pleadings to warrant the ques- 
tion. Sustained. 

Q. Was the conversation which you had with Burr which you 

have related before or after the opinion of the Supreme Court 
226 of the United States was published in the newspaper, if you 

know? I refer to the conversation in which he said he had 
conveved to Giles for the purposes of this suit. 

A. I think it was before that; can’t say how long before. 

©. Was it a short time or a good while before? 

A. It was a short time only, as near as I can remember. 

Q. State whether or not you know the handwriting of L. C. Burr. 

A. J do. 

19—648 
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Q. Is that letter in his handwriting? 


Presents letter to witness. 


A. It is. 
®. Look at that signature and state whether that is in his hand- 
writing. 


Mr. GALEY: I now wish to offer this letter in evidence. 
Received subject to plaintiff’s objection, marked Ex. “J,” attached 
hereto. 


@. How many brothers and sisters have you living? 
A. | have no brothers; two sisters. 

(. What are their names? 

A. Melita and Minnie. 

(). Where do they reside’? 

A. In Nebraska. 


Q. State whether you ever had any conversation with Burr or not 
in which he made the proposition to purchase your interest, or the 
interest you claimed in the property conveyed to Giles? 

Mr. Woo_twortH: We object to that. Sustained. Defense ex- 
cepts. 

227 Cross-examination by Mr. WooLwortn : 

®. I want to call your attention to this deed, Mr. Dawson; that is 
your deed, isn’t it? 

Presents deed to witness. (Ex. “A.”) 

A. Yes, that is my deed. 

Q. I see the date of this deed is Sept. 15th,’79. Now, at the time 
of this conveyance when you executed this paper, was anything said 
between you and Burr & Wheeler as to a conveyance of this prop- 


erty to Giles ? 


Defense objects as not proper cross-examination. Overruled. Ex- 
ception taken. 

Q. This paper is dated Sept. 15th, ’79. State whether or not at 
that time there was anything said between you and Burr & Wheeler, 
or either of them, about a conveyance of this property by them to 
Giles. 

Defense objects. Overruled. 

A. No, sir, there was not anything said to me between Burr & 
Wheeler about conveying to Giles. 

@. Was there as late as Feb’y 6th, 1880, which is the date of the 
acknowledgment of this paper, anything said between you & Burr 
& Wheeler about their conve ying the property to Giles—that would 
be two years ago last February 

A. I think not. 

Q. Can you tell where you were in February, 1880—where you 
were living ? 
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A. I was living in Franklin county, Nebraska. 

Q. At the time you were out there did you have any infor- 
228 imation from Burr & Wheeler of conveying to Giles? 
A. No, sir. 

Q. Did you know they were going to convey to Giles before they 
had done so? . 

A. No, sir. 

Q. Then you didn’t know anything about the matter till after they 
had made that conveyance to Giles ? 

A. No, sir. 

. Now, when you first heard of it had the court decided in favor 
of Giles in one of these lawsuits? Isn't this true, Mr. Dawson, that 
it was not till after the Supreme Court of the United States had de- 
cided in favor of Giles that you first heard that they had conveyed 
to him? 

A. I think it was. 

(). That decision, then, had been made at that time? 

A. Yes, sir. : 

(.). Then you went to them and.had this conversation—to Burr 
and had this conversation you have spoken of ? 

A. Yes, sir. 

@. And it was not till after this decision that this conversation 
was had; isn’t that true? 

A. I think so. 

Q. Did you ever enter into any conspiracy with Burr and Wheeler 
or Giles or anybody else ? 

Defendants object. 


Redirect : 
Q. Where did this conversation between vou and Burr in 
229 ~regard to the conveyance to Giles take place ? 

Plaintiff objects, as this has already been gone over. 

Q. How did you firstcome to know that this property had been 
conveyed to Giles ? 

Plaintiff objects as immaterial. Overruled. 

A. I think Mr. Burr told me first. Mr. Bohanon asked me if I 
had ever conveyed anything to Giles; I saidI had not. Mr. Burr 
afterwards told me it was conveyed to Giles. 

(). Did Burr tell you it was conveyed to Giles before you asked 
him why he conveyed it to Giles? 

Objected to as leading. 

Q. What induced you to ask Mr. Burr why he conveyed it to 
Giles ? 

Objected to as immaterial. 

Q. Was Mr. Burr at your house some time last December ” 

A. He was. 
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Q. Was it there and at that time that you had this conversation 
with him? 

A. No, sir. 

©. Was it before or after that ” 

A. After that. 

Q. How long after that ? 

A. I don’t remember how long. 

Q. What consideration, if any, was paid to you and the heirs for 
this conveyance of yourself and the heirs to Burr & Wheeler ? 

A. I have his written agreement for payments; that is the only 
consideration. 
30 Plaintiff here admits that there was no other consideration 

but the agreement and 200 dollars. 


Q. Was there any money paid you in consideration of the deeds to 
Giles? 


A. No, sir. 
©. Do you know whether any of the other heirs received any 


money from Burr & Wheeler in consideration of the conveyance to 
them of this property ”? ! 
\. I don’t know positively ; I think 
Q. Do you remember — they did or not? 


A. No, sir: I don’t. 


. 


Recross. Mr. W oOLWORTH 


(). Your brother William. is dead ? 
A. Yes, sir. 

(). He signed one of these deeds? 
\. Yes, sir. 


Q. Didn’t he pay you part of the money that Burr had paid him? 
Defense objects, as witness has stated that he received no money, 


Q. Didn’t William give you some money that Burr & Wheeler 
gave him? 

A. Hesent me some money, but didn’t say for what purpose. 

@. On account of this dealing with Burr & Wheeler, wasn’t it? 

A. I don’t remember; it may be. 


. 


W. A. J. Goopin, sworn on behalf of the defense and examined 
in chief by Mr. Gay.ey, testified as follows: 


231 (). Where do you reside ? 
A. Mills county, Iowa. 
Q. What relation are you tothe heirs of Jacob Dawson, deceased ? 
A. Albert Dawson is my brother-in-law—the last witness. 
Q. State whether or not you ever had any conversation with Burr 
in respect to the property in controversy in this suit. 


,% | have. 


Plaintiffs renew their objection as made while last witness was on 
stand. 
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Q. State whether you had any conversation in regard to the con- 
veyance of the property to the plaintiff in this case. 

A. Yes, sir. 

(). State when you had conversation with him on this subject. 

A. About the 11th of January, 1880. 

. Where did you meet Mr. Burr? 

A. At A. L. Dawson’s. ! 

(). What was said by Burr at that time in regard to this eonvey- 
ance to Giles? 

A. The real purpose I don’t know as there was anything said; ] 
asked Burr something; we were talking about this contract: we 


had 


The Court: Get at the conveyance. 

The Witness: I understand the purpose was to convey the land 
to Giles; I asked Burr if that didn’t debar him from complying 
with his contract he had made, and he said he considered it was in 
better shape than it Was before, because we how had him and Mr. 
Wheeler and Giles; also because Giles was to pay to the 
heirs: while they held the contract they where to deed the 
lands or pay the money—deeding didn’t let them out and 
also bind Giles. 


ete 
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(). Did he say why he conveyed to Giles? 

A. I don’t know that he did. 

Q. Didn’t he tell you it was for the purpose of bringing the action 
in the United States court: that Giles was a non-resident of the 
State ? | 


Objected to. Sustained. 


(). What did he tell you, if anything, about the purpose he had 
in view of prosecuting this action in the United States court? 

A. I don’t know that he told me why he made this conveyance. 

(). What did you understand from Mr. Burr? 


Objected to. Sustained. 

(). State substantially what Burr said in regard to that matter? 
The Court: State what he said about the particular thing. 

The WITNESS: State the question acaln 


(). What did Burrsay,as near as you can remember, about prose- 
cuting the action in the United States court in the name of Giles? 

A. He told me he was rather acting as attorney for Giles; I don’t 
know that he did at that time, but he did afterwards, 

(). Did he ever state to you, that you now remember of, that this 
conveyance was made to Giles for the purpose of prosecuting the 
ease In the United States court ? 

A. He never made such a statement to me. 

(). Have vou heard any conversation between Giles and Burr & 
Wheeler and Albert Dawson within the last 24 hours? 

A. No, sir: I don’t know that I have saw them or heard a 
word. | 
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239 Mr. Woo_twortH: You say you are a brother-in-law of 
Albert Dawson? 
\ Yes, sir. 
(). You married his sister? 
\. He married my sister. 
Do you know A. A. Kniceley ? 
I don’t. 


> 
Y a 


ABNER HEATER, sworn on behalf of the defense and examined in 
chief by Mr. Gay ey, testified as follows: 

Q. Did you ever have any conversation with L. C. Burr about the 
property in controversy in this suit? 

A. Yes, sir. 

(). Where was it held? 

A. In Mr. Burr’s office. 

(). What was the conversation ? 

Plaintiff objects. 

@. Did you ever have any conversation as to Burr’s interest in 
this property conveyed to Giles by him and Wheeler? 

A. Burr told me that he and Wheeler, or, as he said, “ We own 
two-thirds of the property.” 

Plaintiff objects ; overruled ; excepts. 

. Who did he say owned the other third ? 

A. He didn’t say, that I remember. 
234 (). When did the conversation occur, and where ? 
A. In his office; couldn’t state the exact time: about 2 or 

oO years ago. 

©. What led to this conversation ? 

A. Mr. Oakley 


Plaintiff objects. 


Q. State the whole of the conversation you and Burr had. 
A. Mr. Oakley asked me in regard—— 


Plaintiff objects to what Oakley said. 
The Court: State the conversation you had, if you had any, that 
you have not already stated. 


A. I asked Burr if [ could dispose of that property in the north 
addition; he said I could ; it was my mother’s property. I asked 
him if there would be any trouble in regard to the property; he 
told me no. I asked him how he knew so; he said “ We control 
two-thirds interest in the property,” and-that my mother should not 
be disturbed, as she could make title, and he would see it was all 
right, as he controlled or owned two-thirds of the property. 

Q. Was that before or after this suit was commenced against Lit- 
tle by Giles? 

A. I don’t remember when that suit was begun. 
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Q. Was it before or after controversy arose with respect to title to 
this land? 


Plaintiff objects. 
Cross-examination of this witness waived. 


R. H. OAK Ley, recalled on part of defense and examined in chief 
by Mr. GayYLey, testified as follows: 


239 Q. Are you one of the defendants in this case? 
A. I am. 

®. Who is the other? 

A. Mr. Owen. 

(. Where do the defendants in this case reside ? 

A. Lineoln, Nebraska. 

®. Where does Little and Alexander and Stewart reside ? 

A. Lineoln, Nebraska. 

Q. State whether or not you ever had any conversation with Burr 
in regard to his purpose, or the purpose of Burr & Wheeler, in con- 
veying the property in question in this case? 

Plaintiff objects. Overruled. Exception taken. 


A. I had a conversation with Burr. It was during November or 
December, as near as | can remember, 1580. 

®. What was that conversation ? 

A. I hardly know how to make it clear except I explain. We 
met in the post office, and were standing near the register on the 
east side of the main delivery. I toid him I had an opportunity of 
making an exchange of some property, and asked him what per 
cent. of some of this property was in South Lincoln, and wanted to 
know what per cent. he would expect for a perfect title. I asked 
what per cent. of the value of the property it would probably take 
to get a perfect title. Burr said he had not decided on any direct 
per cent. about the matter, but, pointing out the window, he said: 
“This property over here we thought we would list for 2,500 dollars, 
each lot.” That was the property on the south side of the square. 

It isin suit. He said: “ You can judge what per cent. that 
236 would be.” Somewhere from 25 to 50 per cent. I said I did 

not want to exchange unless I could be sure I could get a 
perfect title to the property I had in view. He said yes, but it 
would take some time. I told bim I understood the title was not in 
him, and asked how he could be sure of that. He said the suit was 
brought in the United States court, and he could control it, and I 
must have patience. That was the substance of that interview. 
There was another interview before this, which must have been in 
July, 1880. This was in reference to some property owned by Mrs. 
Heater in South Lincoln. We had a mortgage on the property, and 
they wanted us to take up our mortgage, and take the property. 
Heater had a conversation with Burr about it and came to me about 
it. I said I didn’t want the property; there might be some litiga- 
tion about it, and so forth; and he told me the matter could be fixed 
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all-right, he thought, with Burr. He came and told me he had a 
talk with Burr 


Plaintiff objects as immaterial. 

©. What conversation did you have with Heater and Burr? 

A. The interview took place in burr’s private office. Burr said 
we could take this property with safety; that Mrs. Heater and Mrs. 
Dawson were old friends, and that Will. Dawson, on his death-bed, 
said, “Aunty Heater must not be disturbed.” I asked if that could 
be relied on, and he said, “ We control two-thirds of this property.” 

@. Who did he say owned the other thira ? 

A. My recollection is that he said the heirs owned the other third. 
and they would respect William’s request enough to fulfill that part 
of it.t/l am not swearing positively to the time, but think it was in 

July, 1880. 


237 Q. How much of this property in dispute, which was con- 


veyed to Giles by Burr & Wheeler, is laid out in town lots? 


Objected to as immaterial. Sustained. Defense excepts. 


Cross-examination by Mr. WooL_wortH: 

@. You say that at the time of this conversation in Burr’s office 
William was dead ? 

A. That is my understanding; yes, sir 

Q. Then, if it should turn out that William was not dead, you 
have gol the time too early t 

A. I might be mistaken in the year; it might have been 1881, 
but I think it was 1880. 

(. But it must have been after William’s death, for otherwise 
they wouldn’t have used that expression ? 

A. Certainly. [should say so. 

Defense here offers in evidence the record in the case of Giles 
against Bacon to show that this case was commenced prior to the 
time that a conveyance had been made, or that they had authority 
by power of attorney to do anything in the matter. Received for 
the present. 

Plaintiff objects to its reception as incompetent, irrelevant, and 
immaterial. 

Defendants rest. 


238 H. H. WHEELER, sworn on part of the plaintiff and ex- 
amined in chief by Mr. Woo_wortu, testified as follows: 


@. You are one of the parties to this deed from the Dawsons to 
Burr & Wheeler ? 

A. lam. 

Q. You are the Mr. Wheeler spoken of so frequently during the 
course of this trial? 

A. Yes, sir. 

Q. State in what in what court it was the purpose of yourself and 
Mr. Burr to bring the actions for the recovery of the premises de- 
scribed in these deeds at the time of the making of these deeds. 
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Defense objects as immaterial and irrelevant. Overruled. Ex- 
ception taken. 


A. At the time we purchased this property from the Dawson heirs 
Mrs. Dawson was not married and we had no idea she was ever 
going to get married, and we had no idea about bringing any suits 
until she died. Subsequently Mrs. Dawson, to my surprise, got 
married, during the progress of these negotiations, after we had the 
signatures of some of the heirs, but Albert Dawson, who lived in 
the Republican valley, had not conveyed to us then. It was our 
purpose to bring suits and determine what rights we haa and not 
disturb anybody else. The first suit we commenced to commence 
was a suit against Sherwin, who owned a store opposite the post 
office. We drew the papers for the district court of Lancaster 
county, Nebraska. Because he was a poor man we abandoned that 

sult. 
239 (). Now, at the time of your conveyance—that is to say, 
the conveyance of Burr & Wheeler to Giles—what was your 
purpose as to the court in which action. should be brought in Giles’ 
name ? 

Defense objects that it calls for the purpose instead of facts; as 
incompetent and irrelevant. Overruled. Exception taken. 

Question withdrawn. 

. State whether or not, at the time of the conveyance of Burr 
& Wheeler to Giles, there was any purpose on the part of yourselves 
to bring any action in the Federal courts. 

A. None whatever. 

Defense objects as incompetent, calling for the purpose of the 
witness instead of facts. 

(). State when it first occurred to you to bring an action in the 
Federal courts with respect to the time of your conveyance to Giles. 

A. I think it must have been—I don’t know how long after—it 
was just before the Bacon suit was commenced, which was the latter 
part of June, 1880. 

The Court: Was that after the marriage? 

A. Yes, sir. 

Q. State what suggested to you the idea of bringing the suit in 
the Federal rather than in the State court. 

Objected to as incompetent, not calling for any fact. Overruled. 
Exception taken. 

A. I think the chief reason was seeing a case in the Central Law 
Journal—the case of Brant against some coal company. 

Q. When did you first see the decision? 
240 A. It was about that time, but I knew of the case when 
it was commenced. 

Q. State whether or not your attention was drawn to that case at 
the time you made conveyance to Giles. 

A. No, sir. 
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Objected to as leading and immaterial. 


Q. Do you know Mr. Van Dorn, who was on the stand to-day ? 

A. By sight; yes, sir. 

@. Do you remember the occasion that he speaks of, of meeting 
you and Burr in the clerk’s office ? 

A. Yes, sir. 

Q. Now state what occured at that time and place. 

A. Burr and I went to the clerk’s office to look afier sume pieces 
of this property in relation to the title; Van Dorn was there, and 
we three stood there; I was looking over the records, and they were 
talking together; I don’t remember the conversation; didn’t pay 
much attention to it. 

Q. Did you hear Burr say anything to Van Dorn about who 
owned or who was interested in the property ? 


Objected to as leading. 


A. I meant to sav I don’t remember the details of the conversa- 
tion; I simply remember the fact that they were talking about that ; 
I supposed in a sort of joking, blackguarding sort of a way; I paid 
no attention to what they did say. I heard nothing said about his 
owning the property or who did own it. 

Q. Did you see burr produce any paper there at the time and 
show Van Dorn? 

A. No, sir. 
24] Q. You can’t speak particularly about what was said there? 
A. No, sir. 

. Are you acquainted with Ross, who also testified here to-day ? 

A. Slightly. 

@. Do you remember the conversation which he testified to? 

A. You, ar. 

Q. Now state whether or not in that conversation you produced 
and showed to Ross any paper or document. 

A. Yes, sir. 

Q. What was the nature of that paper? 

A. It wasthe power of attorney that was introduced into ev1- 
dence. 

Q. Executed by Giles? 

A. To Mr. Burr. 

Q. State whether or not at that time you produced or showed to 
Mr. Ross any deed. 

\. No, sir. 

©. No deed whatever? 

A. No, sir; no paper. 

Q. Nothing but the power of attorney ? 

A. No, sir. 

Q. Will you state what was said between you and Ross at that 
time? 

A. Ross came and said Albert Dawson wanted to sell his share of 
the contract for 5,000 dollars and wanted me to buy it; I refused to 
buy it; told him I couldn’t buy it. He said: “ You think I want 
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to get a thousand dollars out of this and go into the grocery business 

with Dawson ; that ain’t so; the real reason is that the heirs 
242 ~=—have become afraid and begin to think that the contract is 

not secure and the guarantee isn’t secure and Albert Dawson 
wants to sell.” He finally asked me: “ How do you feel secure for 
your one-third as to Giles?” I took up that paper and said: “ This 
just as good to me asadeed.” ‘Told him that was Giles’ name and is 
read him portions of it and showed him the signatures. 


Cross-examined by Mr. MARQUETTE: 


Q. You say this idea of bringing suit in this court was formed 
some time prior to the time of the case of Giles against Bacon was 
commenced ? 

A. Yes, sir. 


Plaintiff objects to witness being led. 


Q. You stated this purpose to commence this case in this court 
was formed some time before you commenced the case of Giles 
against Bacon ? 

A. Yes. 

Q. That is the first case you commenced in reference to this prop- 
erty in dispute? 

A. That was the first case in which we filed a petition. 

Q. How do you commence a case in court ? 

A. Technically by filing a petition. 

Q. Then really this was the first case commenced in court? 

A. Yes, sir. 

Q. Now, you say you formed that from reading or looking at the 
brant case in the Central Law Journal? 

A. Yes. 

Q. Did you take that journal at that time? 

A. I didn’t; it came to the State library. 
2435 @. When the first number came you saw this case ? 

A. I don’t remember when that case was decided; don’t 
know whether I saw it in a current number or in a back number. 

. Where did you first see the case ” 

A. I first saw the case when I was at work in Chicago in ’74; that 
was one of the cases in the office where | was at work—had just been 
commenced. 

(). That case is reported in 3d Otto, 98 U.S.? 

A. I couldn’t tell you. 

. How long before the commencement of this suit had you seen 
this ease of Brant? 

A. A few weeks; it was just before we commenced the case in the 
United States court. 

(. Might it have been as much as 3 or 4 weeks? 

A. I think not; I know it was between the time when we con- 
cluded not to commence the Sherwin case and commenced the case 
against Bacon, and that followed right along within a week or so. 

®. Who first suggested the deed to Giles ? 


| 
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‘| 7 ‘ 
| A. Mr. Burr told me that Giles would buy the property; I was 
‘| trying to sell it to somebody. 
You were in for selling it all out? 
A. Yés, sir. 
| Q. And your object in selling to Giles was to get rid of the prop- 
erty ? 
| A. Yes. 
A. And you made the deed for the purpose of selling the whole 
1, property in one lump? ; 
i A. Yes. 
I 244 Q. You had already agreed to deed one-third back to the 
if heirs, hadn’t you ? 
A. No, sir. : 3 | 
| ©. Give them one-third or the value of one-third ”? 
| A. Yes, when we finally recovered. 
1 Q. Did you ever see Mr. Giles ? 
| A. No, sir, not till quite recently. 
Q. Didn’t know anything about his condition or whether he was 
prepared st buy anything, did you? 
if A. No, sir; Burr represented to me 
| (). Reece mind Burr. I am asking you whether you knew any- 


thing about that? 

A. No, sir; nothing personally. 
| @. Did you know what relation Giles was to Burr? 
1 A. I didn’t at the time Burr said Giles would buy the property ; « 
| he told me some time afterwards; it was some time during the 
negotiations with Giles. 

Q. Don’t you know whether it was before or after the negotiations? 

A. It was during the progress of the negotiations before it was 
completed; there was letters going back and forwards for two or three 
roi weeks. 

; Q. What relation is L. C. Burr to the plaintiff here ? 

A. All I know is what he has told me; his wife has told me that . 
he is his father-in-law. 

Q. How were you to make anything by this transfer to Giles; you 
had to go on and litigate and you got the } before ? 

A. Lonly got a third before that of a very questionable title that 
everybody pooh-poohed me for having anything to do with ; I saw it 
would be very expensive to carry on the matter, and I thought it 
would be better to get out of the expenses and get a certainty for a 

smaller part of it. 
245 Q. Have you ever paid any expenses for conducting this 
litigation vourself? 

A. I have been away once or twice, and paid my expenses at the 
time, and it has been refunded, as also the whole of what I paid to 
the Dawson heirs for the property in the first instance. 

Q. Have you ever paid any court fees or depositions? 

A. I never paid for any depositions but at Mr. Burr’s request; 
he said he had no money, and | paid Mr. Hastings for serving pro- 
cess in one or all of these suits and for the clerk’s fees at that 
| time. i 
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. Who paid you back this money‘ 

A. Burr handed it to me. 

q. Mr. Burr paid it back ? 

Yes, sir. 
All the ex peises, then, that you have paid out so far Burr has 
pe a back ? 

A. Except for being at Omaha this time. 

And except these other little court fees that has not been paid 
you? 

A. No, Sil 

Q. You say you didn’t pay any attention to this conversation be- 
tween Burr and Van Dorn ? 

A. Nothing particular; no, sir. 

(). Where was it this conversation took place between you and 
Ross? 

A. In the center of the State library. 

Q. What you showed him was the power of attorney? 

A. Yes, sir 

Q. How came you with that power of attorney at that particular 
time ? 

A. I have always had some interest in these proceedings ; 
246 have drawn most of the papers except what Mr. W oolworth 
has done, and have had the papers in my possession partly ; 
have been reading and looking at them. 
() You had this for the purpose of draw Ing some paper 4 
A. No, sir; I have kept the paper most of the time. 

(). Were vou afraid to trust Burr with it? 

A. I don’t remember now; | happened to have it at that time. 

(). Why has this power of-.attorney never been tiled for record ? 

A. Beeause we didn’t wish to quiet the title of anybody on that 
cuse; that is why none of the deeds were filed till Albert Dawson 
deeded property to Goodwin; then, to protect ours, we put all the 
deeds on record. 

This putting on record was’ done to protect you and Burr as 
against the heirs ? 

A. No; it was for the purpose of protecting Giles; | have an in- 
terest, of course. in) this under Giles ; that 1S, if ( riles succeeds, he is 
to pay surrand | the value of one-third of the property ; so We have 
an interest. 

©. Youand Burr have one-third interest clear of all expenses of 
these litigations. Did you or Burr consult Giles with reference to the 
rece yrding of these deeds ? 

A. Wesaw in the morning paper that Albert Dawson had made 
this conveyance to Goodwin, and we put the deeds on record 
quick aus We could. 

(. You had them here in your possession at that time? 

A. Yes; I don’t mean I had thet in my possession ; I think Burr 
had them in his; they were back and forwards between us. 

Q. You made another agreement with the heirs last night, didn’t 


you 4 
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Objected to as improper cross-examination and as immate- 
| 247 ~=—srial and irrelevant, Sustained. Defendants except. 
' y a . 
| Mr. Woo_wortH: You say you paid some money to the Dawson 
| heirs; how mach did you pay to them? 
ij 
| Objected to by defense on ground that it is a new matter. 
, The court here adjourned until to-morrow morning at 10 o'clock. 
7 -~ 
Proceedings. 
. 1 
TuHurspay Mornina, May 18th, 1882—10 o'clock a. m. | 
L. C. Burr, sworn on behalf of the plaintiff and examined in 
chief by Mr. Woo_worrth, testified as follows: ri 
. You are one of the parties mentioned in these deeds that have 
been introduced in evidence from the Dawsons to Burr & Wheeler 
ahd from Burr & Wheeler to Giles? ) 
A. Yes, I am. 
Q. And the person who has been mentioned here so frequently in 
the course of this trial as Mr. Burr? 
A. Yes, sir. 
. What is your business? 
A. l am a practicing attorney. ! 
Q. How long have you been engaged in the practice of the law? 
\ A. About 9 or 10 years. = 
/ 245 (). Where do you reside ? 
: A. In Lincoln, Nebraska; have lived there for 8 or 9 years; 
: practiced law ever since I have been there. 


. When did you first commence to practice at the bar of this 
court? 

A. I don’t know as I could give the date, but my practice in this 
court until lately—within the last one and a half or two years have 
| had some business in this court; never had before that. 
| (). At the time of the conveyance to you and: Wheeler of the 
' premises in question from the heirs of Jacob Dawson, state whether 
or not you had any expectation of being obliged to institute judi- 
cial proceedings for the recovery of the property? 


ln a Olin, ay, 


Defense objects as not calling for the facts, as calling for the wit- 
| ness’ expectation at a certain time. Overruled. Exception taken. 


A. We had no idea then. I might have had in mind the law- 
suit way off in the future some time, but it would have been a long 
distance in the future; when we bought of the heirs we only thought 
of buying the property ; we had no idea of bringing suit for years 
to come, because when we negotiated for the property we had not 
heard of Mrs. Dawson’s getting married, and we didn’t expect she 
would get married. 

Q. State whether or not the purpose of yourself and Wheeler at 
that time was to bring actions in this court, if you should ultimately 
do so, for the recovery of this property or any part of .it? 
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Objected to as calling for purpose and not facts. Overruled. Ex- 
ception taken. 
A. I hadn’t thought of this court or hadn’t any court in mind 
when we bought that property. I had no intention of bring- 
249 ing any suit in any court but the State court, which was the 
only court I had ever practiced in. 
(). State what was your purpose in that regard at the time ot 
your conveyance to Wheeler and Giles? 


Objected to. Overruled. Exception taken. 


A. I had no purpose whatever; had no thought or desire of bring- 
ing any suit in this court at that time for him or anybody else. 

(). Will vou state what induced you ultimately to bring suit in 
this court ? 


Objected to by defense as incompetent—not calling for the fact. 
Overruled. Exception taken. 


A. We had drawn a petition, after we had sold this property to 
Giles, in the State court—the district court of Lancaster county, Ne- 
braska—the court I was familiar with, and the one I was practicing 
in, and in looking up the law on this question we found this. My 
recollection of seeing the Brant case was in pamphlet form; we saw 
that case and it led-us to other authorities, and that was what induced 
us to destroy the petition we were going to file in the State court 
and bring the case in the United States court. 

Q. When was that in respect of time with reference to the time 
of bringing these suits now pending in this court? 

A. It was just prior to the bringing of these suits; I couldn’t say 
just how long, but I know I had drawn a petition and intended 
to file it in the district court of Lancaster county, Nebraska, and on 
finding the case reported in 3d Otto and the authorities there cited, 
and the decisions there, induced us to destroy that petition and 
bring the case here in this court, and that was the only purpose or 

object that brought it in this court. 
250 Q. State whether or not at that time vou had had experi- 
ence in practicing at this bar? 

A. No, sir; I had not. 


Defendants object as irrelevant. Overruled. Exception taken. 


Q. State what at the time of bringing that suit and at all times 
prior to that, was your purpose In respect of employing counsel to 
assist you in prosecuting these actions. 


Objected to as irrelevant. 


A. We had _ no intention of employing counsel whatever; after we 
brought the case in the Federal court then we thought we ought to 
employ counsel who had had practice in this court and who was fa- 
miliar with the rules and practice of the Federal court. 

Q. Who then did you employ? 

A. We employed Mr. J. M. Woolworth. 
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®. How long was that before suit was brought against Little? 

A. That was just prior to it; [ know I drew the petition in the 
Little case. 

(). Not to exceed a week, was it? 

A. A very short time. 


Objected to as leading. 
Witness: Just a few days; I know I came here and employed 
you, and immediately we drew the petition and filed it. 


(). I wish to see the deed made by these gentlemen to Mr. Giles. 


i 


A. I have it; it is the original, 
Witness produces the deed. 


(. | observe that the date of this deed is 27th April, 1880, while 

the acknowledgment of it by Mr. Wheeler, yourself, and your 

251 wife was the llth June, 1880. Will you please to state how 

it happened that the date of the deed and the date of the 
acknowledgment don’t agree. 

A. I corresponded some time with the plaintiff about this matter, 
Mr. Giles; about the matter of his purchasing this property from 
Burr & Wheeler, and the letters that would come to me would ex- 
press 


Defense objects to witness stating contents of letters. 


Witness: Giles refused to take this property for some time; re- 
fused to buy it; refused to go into it unless I could point out to him 
where there was some chance of his making some money, or saving 
himself for the expenses he was paying out 


Defendants object that what Giles said is incompetent, and ask 
to have the same stricken from the record. 


Witness: About the 11th of June, or perhaps prior a day or two 
thereto, it was fully understood and agreed between Giles and 
Wheeler and myself that he would buy this property ; then we made 
these deeds; that deed isin the handwriting of Frank Sheldon, a 
clerk that was working for me; it was not drawn by me; my recol- 
lection is 1 told him to draw it on the receipt of some letter from 
Giles; I corresponded with Giles about this from some time in 
March or April till July before this sale was consummated. 


Q. That is the reason why the date of the deed and the date of 


the acknowledgment disagree ? ) 
A. Yes; it was drawn at the same time, but not acknowledged 
till then. | 
Q. After the deed was acknowledged, what did you do with refer- 
ence to its delivery to Giles, if anything? 
A. My wife, his daughter, was going to make a visit to her pa- 
rents 
252 Q. State why she designed to make a visit at or about that 
particular time. 
A. She hadn’t seen them for some time and she wished to visit 
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them; it was understood between us that when she came up she 
should bring this deed here, and when she came up she brought 
this deed. | 

©. When did she leave? 

A. She left my home in order to get there June 13th, her mother’s 
birthday; it was June, 1880, just following the acknowledgment ; 
she took the deed with her; I fix that date by her mother’s birth- 
day. 

Q. Who paid the expenses of these litigations in the first place? 

A. Lhave paid them all as fast as any demands by officers or 
printers has been made; I have paid them and taken receipts for 
them. 

(). State whether or not you have been reimbursed that by any- 
body. If so, by whom? 

A. Ezekiel Giles has paid every cent of it back to me; the plain- 
tiff in this case has paid it back to me the same as any other client. 

(). Before or after the filing of this bill? 

A. Why before; he has paid me everything on demand, any time. 

Q. State whether or not you ever paid to the Dawson heirs in 
money anything on account of this property. 


A. Yes: I did. 


Defense objects that there is a contract stating just what the 
arrangement was about payment. 


Q. How mueli? 

[A.] Two hundred dollars in cash. 

(). You know the witness, Heater, who testified here ? 
253 A. Yes; I have known him for several years. 
Q. Did you hear him testify ? 

A. Yes; I did. 

Q. Do you remember the conversation of which he spoke as having 
had with you? 

A. My recollections are that he spoke of two conversations. 

. Do you remember two? 

A. Heswore about two conversations. I can remember something 
about the conversations. I remember the first one, I think, better 
than I do the last one. : 

(). State when and where the first conversation took place. 

A. The first conversation was had before we had sold this prop- 
erty to Giles. 

(). What was said ? 

A. I don’t remember of telling him that Mrs. Dawson and his 
mother were old friends, because I don’t know as I ever knew of 
such a fact. Heasked me about this property in South Lineoln. I 
told him there was no lawsuit over South Lincoln or wouldn’t be; 
that the suits, whenever brought, would be brought on the stores on 
O street; we would pick out men who were wealthy and had made 
their money, many of them, by litigation, and would fight those 
men, but didn’t propose to sue or fight anybody who lived in South 
Lincoln. 

Q. State whether or not you said anything about your owning 
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two-thirds of the property and the heirs the other third in this con- 
versation. : 

A. No, sir. I told him, if anything, that while Burr & Wheeler 

owned that property, | might have said that I owned it 
254. while Wheeler and Burr owned it; it was their property. | 

never said that the Dawson heirs owned any of that prop- 
erty, because I knew they didn’t. We bought the property of them 
at a fair sale, giving them what we called a big price for the title 
to the property. We knew their title wasn’t good for anything un- 
less we could make it ood by litigation. I tried to sella part of 
this property to kK. E. Brown 

(). Now the second conversation with Heater. 

A. The second conversation Mr. Oakley came up to my office with 
him, and Oakley told me that he was going to buy some of this 
property and wi anted to know if | thought we was going to get it if 
Giles would be successful in this suit. I told him I thought lhe 
would; that I had great confidence in the case and had spent a good 
deal of time on it. I told him I might be prejudiced, but I believed 
Giles would win this suit and would certainly get the property, and 
[ told Oakley I thought he ought not to buy it. He asked me, in a 
very confidential way, about my opinion, and I told him to go to 
Marquette; he was attorney on the other side, and could give “him 
more consolation than I would. I told him Giles would certainly 
get the property, and wanted to know something about if he could, 
and he came to me to find out, and [told him I thought Giles owned 
the property and would certainly get it. He told me he had W. W. 
Wilson on a warranty deed back of that and said he thought we 
would be beaten, and then, secondly, he had a warranty on Wilson 

on his warranty deed to Bacon. 
255 ®. You heard Van Dorn testify ? 
A. Yes, sIr. 

Q. Do you remember the occasion which he speaks of as having 
had a conversation with you? 

A. Yes; I can remember that conversation ; | can remember the 
time very well. 

(). State what that conversation was. 

There has been so many persons talked with me about this 
will suit that it is hard for meto tell just what was said; I remember 
Van Dorn coming to me 


The Court: Was that in the clerk’s office ? 


A. Yes, sir; I told him he needn't worry about his property being 
sued. He said he had heard we was going to bring an action against 
his land. I told him he needn’t worry about that—we wouldn't ; 
it would be a long while before the present suit that was then pend- 
ing would be determined, and he needn’t worry about any immedi- 
ate lawsuit being prosecuted against him. 

Q. State whether or not you said anything to Van Dorn at that 
time with reference to your owning this property. 

A. No, sir; I couldn’t have said anything about that, because I 
didn’t own it; didn’t claim it at that time and didn’t say so to him. 
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I knew at that time Giles was the absolute owner of that property 
and I could not have said that I owned it. 

(). State whether or not you said anything about having made a 
transfer to Giles in order to bring suit in the Federal courts. 

A. I couldn’t have said that, having had no conversation with any 

person about our transfer to Giles; no one talked to me about 
256 ~= that; their talk was about their property that they claimed 

toown. Van Dorn talked about a suit that was going to be 
brought against him; said he didn’t want to have any litigation, 
and wanted to know if I couldn’t get Giles to give him a deed for 
Giles to sell to him. I told him we couldn’t till matters were de- 
termined so we knew whether Giles owned the property or didn’t. 
[ refused to enter into any negotiations with him to get him a deed. 

(. Do you remember a conversation with Albert Dawson referred 
to by him when on the stand with respect to this matter? 

A. In the indefinite way he put it it would be hard for me to re. 
member. I have had many conversations with bim about this series 
of suits. I have talked to him a good many times about this will 
suit, as we call it. 

(. Did you ever tell him that conveyance was made to Giles for 
the purpose of enabling suit to be brought in this court ? 

A. No, sir; I never did. I never talked with him about these 
suits; never saw him personally to talk about these suits till the 
deed was given. He moved into the Republican valley, 200 miles 
from Lincoln, and | hadn't seen him for vears or talked with him 
till after the decision of the Supreme Court in the Little case; then 
he moved back to Lincoln with his mother, and I hadn't seen him 
till after the decision of the Supreme Court construing the will in 
their favor. 

(. Did you ever have any conversation with Giles about the court 
in which these suits were to be brought prior to the making of the 
deed to him ? 

A. No, sir; the only conversation I had with him, or 
257 negotiation, was to induce him to buy the real estate. 

(). What was this title worth at the time you bought the 
property from the heirs, situated just as it was and the title being 
in the condition that it was” 

Defense objects as incompetent, proving value of the title to the 
land ; it must be the value of the land or some interest in the land. 

(Juestion withdrawn. 


Cross-examination by Mr. MArqQuerte: 


(). When did you come to the conclusion to buy this property ? 
A. I think we come to the conclusion of 1t some time before we 
got the deeds. 

(). Some time in ’79? 

A. IL know it was before Albert Dawson went West, and don’t 
know just when that was, but know when the deeds were made by 


him he was out West. 
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Q. You had no idea that there would be any lawsuit, except in 
the future ? 

A. Yes. At the time we concluded to get this property Mrs. Daw- 
son was not married and had been a widow for 10 or 12 years, and 
I had not heard of her intention to get married. I supposed she 
would live and die a widow.. The deed i is dated Sept., 1879, and ac- 
knowledged in February, 1880. 

Q. Before this was acknowledged the old lady married ; when did 
she marry ? 

A. She married after the deeds were executed. 
258 Q. Didn’t she marry in November ” 
A. I think she was married before that. 

@. Wasn’t she married in November, 1879 ? 

A. No, sir; my recollections are that she was ms arried after the 
execution of these deeds. 

Q. That is, after February ? 

A. Well, I ain’t going to testify to that date, because I don’t 
know, but my best recollection 1s she was married after that. 

2 After February, 1880? 

A. I wouldn’t say that she was. 

7 You wouldn’t say but what she was married before the deeds 
were actually executed, in February ? 

re That may be the fi ict, but the agreement between Wheeler «& 
Burr and the Dawson heirs had been made long before we knew 
anything about it. 

(. It was made before she was married, but was acknowledged 
after she was married ? 

A. I don’t say it was. I can tell you if-you tell me when she was 
married. 

Q. She got married in November, ’79. 

A. I don’t think she did ; I don’t know; I know when we entered 
into this agreement. 

Q. You had no idea that she intended to get married at the time 
you executed these deeds ? 

A. I heard she was going to get married about the time she did 
get married. I understood that from her children. 

Q. Were these deeds delivered before or after they were acknowi- 

edged ? 
259 A. After they were acknowledged. 
Q. These deeds were delivered to you after they were 
acknowledged ? 

A. Yes,sir; [think think they were; some of them were acknowl- 
edged in one place and delivered, and then we had to send it to 
another place and they had to send it back. 

Q. Were they different deeds or only one deed ? 

A. There were two; but they were acknowledged by different 
officers in different counties. 

Q. Two original deeds to you? 

A. Yes, sir® the Knicely deed was acknowledged by Mrs. Knicely 
and her husband in Lancaster county, and the same deed acknowl- 
edged by Albert Dawson and wife in Furnace county. 


———— -—4 -4 
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Q. You commenced looking up this matter pretty early—the 
matter of the law on the question ? 

A. For a long time when I saw any will case that I thought bore 
on this will I jotted it down. 

Q. Had you ever looked into the United States Supreme Court 
reports before this; had you looked into any reports at all before 
you commenced suit ? 

A. Yes, sir; we did. 

Q. I understood you to say you drew upa petition and then after- 
wards commenced looking up the law in the matter ? 

A. No, sir; you didn’t understand me correctly. 

(). You said you drew up a petition and then, after looking over the 
law, you concluded to commence in this court instead of the State 
court ? 

A. I said, after I drew up a petition in the State court, but before | 

filed it, we found the Brant case. 
260 Q. After you drew it up and before filing it? 
A. Yes, sir. 
Q. How long do you usually keep a case before you file it ? 


Objected to. 


Q. Might you not be mistaken; might you not have looked this up 
before any petition was drawn ? 

A. No, sir; I know the finding of the case induced us to stop pro- 
ceedings in the Lancaster county district court of this Stateand begin 
the case in the Federal court. 

(). You have stated that was quoted in third Otto? 

A. I think it is. 

Q. When did you first find that out? 

A. Iean’t tell; I know I saw it in some law magazine ; — 1s the first 
I ever saw of it. 

@. You never saw it in third Otto? 

A. I have since seen it and read it over a good many times. 

(). That is Brant against the Virginia Coal and [ron Company ? 

A. That is the case ; yes, sir; the first | ever saw of the ease was 
just about the time we were preparing to bring this case in the State 
court. 

Q. After the petition was prepared? 

A. Yes, sir. 

Q. You never filed that petition ? 

A. No, sir; that case was against a man named Sherwin, if I 
recollect rightly. 

(). Now, how long was that before you commenced these cases— 

the Little case? 
261 A. Just before. 
(). The day before ? 

A. Just before we commenced the Bacon case; can’t say just how 
long; it was prior to that a short time. 

©. Was the Bacon ease the first case you commenced with ref- 
erence to this property you deeded to Giles? 

A. That is the first case we filed in the cireuit court. 
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Q. Was it just before that case or the Little case? 

A. Just prior to the Bacon ease, I think. 

(). You stated you employed Mr. Woolworth just before the Little 
case Was commeneed, or was it before the Bacon case Was Coln- 
menced ? } 

A. I think we filed it the same day I came up to Omaha or about 
that"time; I came here andsaw Mr. Woolworth; it was about that 
time. 
©. Was that the Bacon or the Little case you filed the same day 
you saw Mr. Woolworth ? 

A. I don’t say I saw Mr. Woolworth on the same day I filed the 
petition. 

(). What case? 

A. The Bacon case. 

. Don't say you saw him before filing that case at all ? 

A. My recollections are | did not. 

(. That you filed that by yourself, Burr & Wheeler; Woolworth 
was not in the case? 

A. Yes; he was in the case, but after it was commenced he ad- 
vised us to dismiss that case or advised us to change the petition. 

®. You didn’t consult him when you commenced that case of 
Giles against Bacon ? 

A. My recollections are that we had not; it was just about 
262 the time that we commenced the case that we employed him ; 
just how long I can’t say, but it was shortly after. 

(). This commencement of the Bacon case; you had seen this de- 
cision just before that; now, in the date of this deed you say there 
was nothing finally mace between you and Giles about this prop- 
erty until about the 11th of June. 

A. I knew before June 11th; my wife had—— 

(). In the direct examination you said there was nothing finally 
agreed on till 1Jth June. 

A. It was well understood between Giles and Burr & Wheeler 
before June llth; the last letter I got from him ended it; that was 
a short time before June llth, because on that letter my wife went 
up to Iowa, where they resided, and we acknowledged the deed. 

\. You stated she took it there. 

A. Yes, sir. 

Q. She brought the deed back with her ? 

A. I think she did; I can’t remember whether it was mailed 
back to me or whether she brought it back ; I think she brought it 
back with her; she was there about a month. 

Q. Have you had the deed in your possession ever since ? 

A. Wheeler and I| together have; I have had it most of the time 
in mv safe. 

Q. Was that deed recorded ? 

A. The dates will show some time in January, 1882, I think. 

Q. When was your deeds from the Dawsons recorded ? 

A. The same time. 

Q. January, 1882? 
263 A. Yes, sir. 
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Q. When you got this of the Dawson heirs you had no idea of sell- 
ing it at that time again? 

A. No,sir; I don’t believe I did. William Dawson urged I should 
buy it—almost crowded it onto me. I bought it because I thought 
there might be something in it. 

(). Where did you pay Dawson for that deed” 

A. I can tell where I paid 100 dollars of it. 

(). Where? 

A. He bought a span of black horses of somebod y at that time, 
when he was living in Lincoln, and I paid him 50 dollars at one 
time and 50 dollars at another. I done this to William R. Dawson, 
and Albert Dawson when he was there; they were the oldest boys, 
and I done it with them. 

Q. Haven’t you had a good deal of dealings with them? 

A. No; | have with their mother. 

(). Didn’t you owe her for land at that time” 

A. I didn’t owe Mrs. Dawson a cent at that time; I didn’t owe her 
for any land or anything I had bought of her at all; I only bought 
3 lots of her at any time. 

Q. You still thought after deeding to Giles that you had an in- 
terest in this land; you still thought after you had sold this to Giles 
and got these contracts that you still had an interest in this land? 

A. No, sir; he owed me so much money; | hold his contract. 

Q. You heard Wheeler state he thought this power of attorney 
was as good as a deed from Giles; you didn’t think it was? 

A. | didn’t hear him so testify. 
264 Q. You didn’t think putting it back into your possession 
was as good as a deed; you had it all under your control? 

A. No, I had no such idea. 

(). Had no idea you had any control over it? 

A. I had a positive idea I would never deed any of that land to 
me by that power of attorney at all. 

Q. You had an idea that you had no control over the property at 
all? 

A. Only for Mr. Giles. 

Q. As a fact, didn’t you have the absolute control over it? 

A. I never exercised any control over it. 

Q. When you got possession of it wouldn’t you have absolute 
control over it? 

A. I have no interest in the real estate whatever. 

Q. Did you make a deed to Kinsell of this property? 

A. No, sir. 

Q. You made no deed to this property ? 

A. No,sir; I have made some as attorney-in-fact for Ezekiel Giles. 

Q. You didn’t consult him about it, did you? 

A. No, sir; you had brought an Iowa man in for the purpose. 

Q. Hold on, Mr. Burr; the question is, didn’t you deed under this 
power of attorney some land without ever consulting Giles; some 
of this land in dispute? 

A. I gave a deed to one Kinsell, who was a resident of the State 
of Iowa, that you claimed to be attorney for; he said you was not 
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his attorney, and I settled it up with him, his part of that land, and 
gave him a deed, acting under the powers in that power of attorney, 
and it was a very good thing I had the power of attorney. 
269 ~ I asked you if you consulted Giles in that transaction ? 
If I. didn’t beforehand I did immediately after; I told 
iissieenaed it. I can’t remember that I wrote a letter before or 
after, but know I told him, but can’t tell when I told him. 

@. Couldn’t tell whether you consulted him before or after? 

A. I shouldn’t have waited to consult him; I wanted Mr. D. C. 
Kinsell out of that case—that you said vou was his attorney. 

Q. You say this conversation with Heater never took place—that 
is, that you never said what Heater said you said in reference to 
being the owner of this land ? 

A. I think, while Burr & Wheeler were the owners, or the owners 
of the property, I had a conversation with him and told him I was. 

®. What was the date of that conversation? It was some time 
after he and Oakley were there. 

A. They were there at the time Oakley was to buy this property ; 
that was a diflerent time. 

(. How far was it from that time? 

A. It is hard for me to locate that time. I take Heater’s state- 
ment that it was 2 or 3 years ago; he ought to remember it better 
thanI can. I think it was between the time the heirs had deeded 
to us and we had deeded to Giles. 

®. You think it was before June, ’80 ? 

A. Yes; I think it was; yet I haven’t hardly any idea when that 
date is or when that conversation was. I remember the other con- 
versation, when they came into the offive. 

Q. You say that Giles has paid you back what expenses you have 

paid ? 
266 A. He has paid all of the expenses; I have not paid a cent 
of them. 

Q. How much has been the expenses up to date? 

A. I don’t know 


Q. About how much expenses have you paid in these suits? 
Objected to by plaintiff. 


A. | can guess at it; 100 dollars. I can’t say—imaybe more. 
Printing of briefs in the circuit and supreme courts 

Q. It is about 100 dollars then you have paid up to this time? 

A. I paid the clerk and the marshal some fees, and those we got 
back by an execution. 

Q. How much has Giles paid you back of this 100 dollars? 

A. Giles paid me more than 100 dollars. 

Q. How much has he paid you? 

A. Well, I got 200 dollars at one time in eash. 

Q. When was that? 

A. That was about the time the Bacon suit was dismissed. 

®. Is that all? 

A. I got some paper out of that, out of which I got some more 
money. 


al 
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Q. Paper due him? 

A. That was about the same time; it was his paper. 
@. Who was it due from? 

Plaintiff objects. Overruled. Exception taken. 


A. That was a tax certificate that I got from W. W. Wilson. 

Q. This money you got out of this tax suit case, out of this prop- 
erty in dispute, didn’t it? 

Plaintiff objects. 


A. I think the total 1 got out of that was 496 dollars that 

I eventually got out of the dismissal of the Bacon suit. 

Q. This ineluded the 200 dollars you got of Giles? 

A. Yes, sir. 

Q. That is, you took out of the 496 this 200 and paid expenses ; 
you only sent Giles 290 of it? 

A. I didn’t send him any; I passed it to his credit; and when- 
ever any expenses were to be paid here they were paid. 

Q. The costs were paid out of that money ? 

A. Yes, sir. 

Q. Did you have any conversation with Mr. E. E. Brown about 
this matter just before you commenced these suits, or just about the 
time, or before you got the conveyance from the Dawson heirs? 


Objected LO by plaintiff. 


267 . How much money did you get out of this matter ? 


Q. Didn’t vou, in Brown's office, 2 or 3 days before the date of 
this deed to you and Wheeler from the Dawson heirs, state to Mr. 
Brown that you had a party living in Iowa in whom you could put 
the title of this land, so as to commence suit in the United States 
circuit court ? 

A. No, sir; you have got the time way off. I had two conversa- 
tions, I think, with E. E. Brown 

Q. You say that Brown is mistaken in the time of this conversa- 
tion ? 

A. I don’t know that Brown asserts this. 

Q. You say this, or not, as to time? 

A. No, sir; I say I had a conversation at that time, but not such 
a one as you relate. I tried to sell him some of this property, and 

he wouldn’t buy it. 
268 Q. Didn’t you say to Brown that you had friends in lowa 
that you could transfer this property in dispute to to bring 
the case into this court, in either one of these conversations that you 
have alluded to—you have related two conversations ? 


Mr. Wootwortu: I object, unless the time and place of the con- 
versation is defined in the interrogatory. 

Q. What time did you have this conversation with Mr. Brown? 

Objected to by plaintiff. 


Q. At the time of the first conversation you had with him ? 
22—648 
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A. No, sir; I had no conversation with him the first time you 
speak of. 

©. Then the second conversation. In the second conversation 
vou had with him, didn’t you state that you had parties living in 
lowa to whom you could COnVCY the property n dispute, so us to 
bring the suit in the circuit court of the United States, or words to 
that effect ” 

Plaintiff objects that there is no time or place fixed at which this 
conversation took place. 


} 


Q. What was the time of your second conversation * 

Objected to by plaintiff 

Q. Mr. Burr, at the time you had this second conversation which 
you speak of with Brown at his office, didn’t you say to him that 
you had a party living in Iowa to whom you could convey this 
property in dispute and bring this case in the circuit court of the 
United States ? 

Objected to by plaintiff. Overruled. 


A. I never had any conversation with Brown in his office about 
a party living in lowa LO whom [ could convey this property LO 
bring the case in the United States court. 
(). Never had-any such conversation at all ? 
Plaintiff objects. 
269 . Did you ever go with Mr. Reavis from Nebraska City 
Lo Factory ville ? , 
Mr. WootwortH: We object as improper cross-exam ination. 
[A] —— ah aide sy Re 
In going with Mr. Reavis from Nebraska City to Factoryville, 
in this State, on the 26th of April last, in speaking to him with 
reference to this property in question in this suit, did you not say 
to him at that time and give it as your opinion that if the fight 
went on with the Dawson heirs the truth would come out and Giles 
would lose his case in the Federal court, as the property had only 
been put in his name (Giles’) because he was a non-resident of the 
State and could bring the suit in this court ? 


Mr. Woo.twortu: We object on the ground that whether he did 
or not itis not a material issue in this case, nor does it go to sustain 
these issues. Objection overruled. Exception taken. 


Did hetell you that I saidso? I went to Nebraska City with Mr. 
Reavis ina buggy. He was an attorney against me and I was very 
guarded in what I told him, and told him nosuch thing as you say. 
[ was very guarded with him on purpose because he was an attorney 
against Giles’ interest and against me. 

Q. Didn’t you say to Mr. Reavis when he and you were going 
from Nebraska City to Factoryville on the 26th of April last, in 
answer to the question by him, why you and Wheeler didn’t select 
some other person than your fathe ‘r-in-law, outside of the State, to 
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convey the Dawson property to, that you did it because you knew 
Giles, and that he was all right, and that you could trust him and 
that he would do just what you said for him to do? 


Objected to by plaintiff as immaterial and incompetent. 


270 A. I went to Factoryvilleat his suggestion to try and make 

a settlement of this Dawson’s heirs’ c!aim against Giles, but | 
had no such conversation with Reavis as you relate. I told Reavis 
distinctly that if the heirs would go onto the stand and swear to the 
truth there would be no difficulty about this case. 

Q. Wasn’t it at your suggestion that he went with you? 

A. No, sir; he made the proposition himself; | may have urged 
it; 1 expect I did; the proposition was made, and accepted by me to 
go down there; I was anxious to go, of course. 

Q. Did you not at the same time and place, on the way from Ne- 
braska City to Factoryville, and in the same conversation, say to 


Reavis that you had full control of the entire business, and that it 


was unnecessary to wait instructions from Giles in any matter con- 
cerning the compromise with the Dawson heirs, and that he, Giles, 
had nothing t. do with it, but must consent to anything you might 
do,as you and Wheeler had dug up the case and he was acting only 
as a convenient third party out of the State to hold the case in the 
Federal court? 

A. Can’t I see the letter you are reading from ? 

Q. No; all you are to do is to answer the question. 

A. Your honor, he is reading from a letter that may be my own 
letter; can’t I see the letter, your honor? 

The Court: You can’t do that. 

Witness: I told him no such thing; I had no such conversation 
with him. 


Q. At the same time and place, didn’t you say, when Reavis asked 
you why it was so necessary to hold the case in the Federal court, that 
you and Wheeler would stand no show in the State court on account 

of political influence and money pressure in Lincoln ; that 
271 some of the B. & M. officials owned part of the Dawson estate 

and that they would use the strength of the company to in- 
fluence the court, and for this reason you had put the property in 
the name of Giles, who could sue in the Federal courts? 

A. I said no such thing, sir. I had no such conversation with 
Reavis at all. 

Q. Didn’t you say to Reavis in the clerk’s office in the Commer- 
cial Hotel at Lincoln, Nebraska, on the evening of the 21st of Feb- 
ruary, 1882, when you had heard that the Dawson heirs had filed a 
cross-bill in the case commenced by you and Wheeler and Giles and 
the Dawson heirs, that unless the Dawsons could be induced to with- 
draw that paper Giles would be beat, as he really had no interest in 
the property, and was only the nominal party; that the case could 
be prosecuted in the Federal courts? 

A. Wheeler and I had a conversation with Reavis in the Commer- 
cial Hotel on that date, I think. I had no such conversation with 
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him, and the writer of that letter ought to know it. No one was 
present at that conversation but Reavis and Wheeler and myself; 
Reavis was then acting for the heirs, as I understood it, adversely 
against me. 

Q. Didn’t Mr. Reavis ask you in the conversation which you had 
between Nebraska City and Factoryville why you and Wheeler took 
the property in your own name if you in fact was to litigate con- 
cerning the title in the Federal courts, and didn’t you reply that you 
ought to have done that in the first place, but that you badn't 
thought of it, and besides you didn’t understand the ropes then as 

well as you do now, and didn’t Reavis ask: How will a set- 
272 tlement with the Dawson heirs keep the case in the Federal 

courts? and didn’t you reply that a fix up with the heirs 
would keep them friendly, and no one else knew how Giles held the 
property ? 

Plaintiff objects that any conversation had must have been had 
while there was an attempt to make a settlement by the heirs; if 
any admissions were made pending settlement it would not be ad- 
missible here in this case. Objection overruled. Exception taken, 


A. Reavis and I went there, and our talk and conversation was 
about how much these Dawson heirs ought to have and how it 
should be secured. Nothing else was talked of between us, except 
im avery general way about this remand and this plea in abatement, 
and he told me then and yesterday that it was utterly impossible for 
this plea in abatement to be sustained; he told methen that this 
plea in abutement could not be sustained. 

Q. We only ask you sbout this conversation. 

A. I had no such conversation as the writer of that letter has in- 
timated to you—I see you are reading from a letter—and I don’t 
know anything about it. There was nobody present on this talk 
going to Factoryville but Reavis and myself, and we had some very 
general conversation about this plea in abatement. 

Q. What is your answer to my question ? 

The Court: Heanswered that; he said there was no such conver- 
sation. | 

Q. Didn’t you at this same time, in going from Nebraska City to 
Factoryville, say that they, referring to the Dawson heirs, knew that 

you and Giles were the same as one, and that whatever you 
273 told Giles to do he would doit and ask no questions; that he, 

Giles, was acting as you said, and not you as he said, and that 
you knew the Dawsons well, and that if they were friendly the oppo- 
sition could get nothing out of them? 

A. Some man’s imagination had a wonderful stretch when he 
wrote those questions. It is the purest make-up on the part of the 
writer of that letter; it is wholly untrue; there ain’t any truth in 
it. [was guarded in my conversation with that man; I had reasons 
for it, too. | 

Q. Didn’t Mr. Reavis say to you in the same conversation between 
Nebraska City and Factoryville, “ Burr, you bave done this business 
like a fool,” and didn’t you reply, “I know it, but how can a fellow 
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think of everything at once; but it is all right anyhow if you will 
help to keep the Dawsons right?” 

A. Reavis never called me a fool or 1 would have knocked him 
down, or attempted to. 

(). You don’t knock everybody down that calls you a fool, do 
you? 

A. Well, no, but we didn’t have any such conversation at all; the 
man’s mind was diseased that wrote that letter. 

(. You have since fixed up with the Dawson heirs, haven’t you, 
since the commencement of this trial? 

Plaintiff objects. Sustained. Defense excepts. 

Redirect [by] Mr. WooLworta: 

Q. You were enquired of about a power of attorney from Giles 
to yourself. State the circumstances of the execution of the power 
of attorney; why did you get it? 

Defense objects that they called out nothing in reference 
274 ~=to this matter. Objection overruled. Exception taken. 

A. My recollection is that Little and Alexander both came to me 
with propositions for settlement of this matter to buy Giles’ title, and 
in the course of that conversation they said—— 

Objected to as not re-examination. Overruled. Exception taken. 

Witness: Little and Alexander said in that conversation that 
there was no such man as Giles; that there was no such person in 
fact. I didn’t know but some man might question my right to bring 
any suit, or of having anything to do with him, and [ wanted that 
power of attorney—that was one of the objects which got it. 


Mr. MARQUETTE: 

Q. When was this conversation with Little? 

A. Il can’t remember when it was; he heard about these deeds 
and came to see me about it. 

(). He heard about your having a deed and having deeded it to 
Giles ? 

A. Yes, sir. 

(). It was long after he heard about your having deeded to Giles? 
How long was this after you had commenced suit against Little that 
you had this conversation ? 

A. I can’t remember the time; I know the fact; I couldn’t state 
the time when it was. , 

Q. It was after you commenced suit against him, wasn’t it? 

A. No, sir; it was before then; it must have been before then; I 
can’t tell just when it was; I know they disputed there was any such 
man as Giles. 

Q. How long was this after you commenced suit against Lit- 

tle? 
275 A. Long before that, I know. 
Q. How long was it before that ? 

A. I can’t tell you. 
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Q. Was it a week? 

A. I should say it was a good deal more than a week. 

Q. Was it two months? ; 

A. I don’t know. I know they came to see me several times, and 
I heard it was said there was no such man as Giles; my recollec- 
tions are that Little and Alexander both mentioned It. 

Q. How long were these matters talked about before you thought 
of getting a power of attorney ? 

A. I can’t tell you. 

Q. Was it two months? 

A. I couldn’t give you any recollection of that time or date. | 
can't tell. 

©. Was it two or three months ? 

A. The best idea I can give you is that I have got no recollection 
of the time or date. I know the fact of their approaching me, and 
they said there was no such man as Giles. I know several men in- 
timated that to me. 

-Q. And you wouldn’t have got the power of attorney at all if they 
hadn’t done this ? 

A. I think I should. 

Q. Didn’t you say that was how you came to get it? 

A. No; I-said that was one of the reasons. 

Q. I thought you answered it was because Little said there was no 

such man as Giles. 
276 A. I can’t help what you think. 
Q. You didn’t say that, then? 

A. This is a side track we are on in this case, and is something I 
didn’t impress my mind with, and didn’t think any such thing 
would be here. 


The court here adjourned until 2 o’clock p. m. 


Proceedings. 
2 O'CLOCK P. M. 
Kpwin J. MuRFIN, sworn on behalf of the plaintiff and examined 
in chief by Mr. Burr, testified as follows: 


| reside in Nebraska city ; am an attorney and counsellor at law. 

Q. Did you hear the evidence of Mr. Ross, witness for defense ? 

A. I did. 

Q. Do you remember the time when that conversation as related 
by him took place? 


Defense objects that it is not shown witness was present. 


@. Did you know Mr. Ross? 

A. I didn’t know him when I saw him, but I beeame acquainted 
with him. 

Q. Do you know Mr. Wheeler? 

A. Yes, sir. 

@. Was you present at the conversation ? 
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A. I was present at the State library ; can’t say the month ; 

277 ‘it was either [the] latter part of last or first part of this year. 

A gentleman came in and asked where Mr. Wheeler was. 
He was in Guy Brown’s room, and I called him out. I heard the 
man say, Iam Mr. Ross. ‘They stepped back of Brown’s desk, and 
they had a conversation. I was on the other side of the partition 
and heard the conversation. My attention was particularly called 
to it because they spoke of the Dawson matter. 

Q. Did you hear any conversation between Ross and Wheeler 
about it—about any deed? 

A. I heard nothing said in relation to a deed at all. 

~ Can you state whi at the conversation was between them ? 

The conversation lasted some half to three-quarters of an hour. 
When Ross first came in he said: | want to find out what the con- 
dition of this Dawson case is. Wheeler commenced to explain what 
had been done, and in the course of the conversation Wheeler 
wanted to know what he wanted to know about it; Ross said the 
heirs were finding fault with their security on the contract—on the 
contract entered into between the Dawson heirs and Burr & Wheeler. 

Q. What did Wheeler say to him? 

A. I don’t remember precisely the remark he made in relation to 
the security other than this, that he supposed it was all right; they 
appeared to be satisfied with it and he, Wheeler, was satisfied with 
it, and that they had sufficient security. 

Q. Did you see any paper exhibited by Wheeler to Ross? 

A. I couldn’t see them because I was rather catacornered from 
where they were; they were back of the desk and-I was sitting on 
the other side of the partition ; I couldn’t see them, but could hea 

what they said. I heard them converse about a paper. When 
278 they had the conversation about the security, and he said the 

heirs were not satisfied with the security, something was said 
by Ross as to whether Wheeler was satisfied with the security; 
Wheeler said, I have got something that secures me; they had some 
further talk and Wheeler said, “ This is as good to me as a deed 
would be from Giles,” or words to that effect. 

Q. Was that all that was said about that paper ? 

A. There was nothing more particularly said in relation to the> 
security business. 

Cross-examined by Mr. MARQUETTE: 

Q. When Wheeler said, referring to a paper, that this was as good 
to him as a deed from Giles, he referred to a paper he bad in his 
hands ? 

A. I couldn’t see, but I should infer that. 

Q. He was referring to a paper then in his possession ? 

A. I should infer so. 

Q. He said that paper was as good to him as a deed from Giles? 

A. Yes; or words to that effect. 

Q. Was ‘there anything said in this conversation about why this 
deed was made to Giles? 

A. Not at that time that I heard; I have no recollection of any- 
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thing being said at that time. I may perhaps be a little confused 
in regard to two conversations, one that I had and the other that I 
heard. I don’t remember whether anything was said about the 
deed, or the reason for conveying to Giles in the conversation be- 
tween Wheeler and Ross, but my impression is that was In a con- 
versation I had personally with Dawson, but I am not certain with 
regard to it. 

Q. What was said in that conversation about why it was deed[ed | 
to Giles ? 
279 Objected to as not proper cross-examination. Objection 

sustained. Exception taken. 


EzekIeL Gixes, plaintiff, sworn in his own behalf and examined 
in chief by Mr. Woo.worrtn, testified us follows: 


Q. You are the plaintiff in this case? 

A. I am, sir. 

. When did you first hear about this property? 

A. The first I heard of it wassome time in the winter of 1880. 

Q. When did you commence negotiations for the purchase of it? 

A. In the fore part of 1880; can’t tell the exact month. 

Q. Was the deed from Burr & Wheeler to yourself ever delivered 
to you? 

A. Yes, sir. 

®. When? | 

A. | got that deed about the 15th of June, 1880. 

Q. State whether there was ever anything said between you and 
Burr & Wheeler with reference to the court in which these cases, or 
any of them, were to be brought. 

There was not, sir. 

Q. State whether or not that matter was in your mind at the time 
you made this transaction, in June, 1880. 

A. My opinion was it would go into the State courts, and in case 
there was a fight it would have to work its way up. 

Q. State whether or not there was any purpose on your part at 
the time you acquired this title to have any action or actions brought 
in the Federal court. 

280 Objected to as calling for the purpose of witness and not 
facts. Overruled. Exception taken. 

A. There was not, sir. 

Q. State whether or not there is, or at any time ever has been, any 
agreement between you and Burr & Wheeler, or any of the Dawson 
heirs, not expressed in the writings that have been introduced in 
evidence. 

A. No. 

Q. State whether or not there is or ever has been any understand- 
ing, directly or indirectly, between you and them or any of them 
that you would convey to them any part of this property when you 
shall recover it in these actions. 
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A. There has been no such understanding, neither written nor in- 
timated in any shape or form. 

Q. Between you or any of these parties? 

A. Between me or any of these parties. 

(). Has there ever anything been said between you and any of 
them on that subject? 

A. Not a word. 

Q. Do you know Mr. Gayley ? 

A. I think [ saw him at my place once. I take him to be the 
gentleman. 

Q. You heard him testify yesterday ? 

_A. Yes, sir. 

Q. You remember the occasion of which he spoke when he had 
a conversation with you? 

A. Yes, sir. 

Q. Mr. Giles, | want you to go on and state all the circumstances 

of conversation, and all that was said by you and any of the 
281 parties present at it? 
A. The conversation with Mr. Gayley. 

Q. Yes; in the first place, I wish you to state where that conver- 
sation took place. , 

A. It took place at my home, in Clay county, Iowa. 

(). Fix the time as near as you can. 

A. I can’t fix the date. 

(). Was it in the summer or winter? 

A. No; it was in the winter. I don’t know as [ can fix the date. 

(). Was it warm weather or cold? 

A. It was cold weather. 

Q. Do you know how Mr. Gayley came out there? 

A. He came out there in a carriage—it must have been a buggy. 

(). Was the conversation in or out of the house ? 

A. Outside. 

Q. Who was present at that conversation ” 

A. There was some man—lI took him to be the hostler from town 
that brought Mr. Gayley out there—and there was some women 
folks inside the house. 

(). You three were the only persons present ”? 

A. Yes, sIr. 

(). How long did that conversation last ? 

A. Not very long; maybe 15 minutes in all. 


Q. I wish you to state what was said; who opened the conversa- 


A. Mr. Gayley came there and asked me, with a good many alrs, 

if | knew certain individuals ; one was Mr. Goodwin. Isup- 

282 posed he was some man that had come into the country that 

knew there was some such a man there; it is a new country 

there, and people are coming in every day, and we don’t know all 

the people that come in. I told him I knew a man named James 

Goodwin, who lives about 8 miles from town; he said he wasn’t the 

man. He then enquired for another individual, and I didn’t know 

him. Then I asked him what he was driving at—that is, I exhib- 
23—645 
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ited some suspicions; wanted to know to whom I was indebted for 
the honor of the visit, and he told me he was Mr. Gayley from Lin- 
coln, Nebraska, and wanted to know something about the property 
down here. 

Q. What property; about the place where you live? 

A. The property down here at Lincoln? I didn’t intend to be 
very communicative to him, and perhaps, under the circumstances, 
I didn’t make as clear a case as what he wanted. He asked me certain 
questions ; amony others, he asked me if I had some property here. 
| said there was some here in litigation. Among other things, he 
asked me if this was brought in my name for the purpose of carry- 
ing it to the United States court. 

(). What did you say to that? 

A. I told him emphatically no, because it was true. I could have 
ne possible object of telling of him anything else, from the fact that 
| had never dreamed of the United States court when | made this 
purchase—that is, of carrying this case to the United States court— 
‘and he didn’t seem to be very well satisfied with my answers, and 
he said he thought he would come round and, if I was amind to 
answer certain questions, he wouldn't be compelled to summon me 
before the magistrate and have my deposition taken. I not being a 

lawver didn’t know, of course, but what that would be legal 
283 to have himdoso. I told him if he did so I should claim 

the right of continuance till I could get my counsel; he re- 
plied I would have no such right, I not being under arrest yet. | 
persisted that | wouldn't give any testimony without my counsel 
being present; that ended the interview; and then he asked me 
where Mr. Walker, justice of the peace, lived, who would be the 
proper officer to bring me before; | told him, and he started off that 
way; whether he went there or not I don’t know; he went that way. 
I told Mr. Gayley I had bought that property; I am willing to look 
him in the face when [I make these answers. I told him I had 
bought that property and was going to hold it, and I intended to if 
the courts allowed it. 

(). Do you know this young lawyer, Filmore, who testified ? 

A. No, sir, | don’t know him; have heard there was such a man 
at Spencer, but I don’t know him. 

Q. You heard him testify ? 

A. Yes, sir. 

Q. Do you remember an occasion he speaks of, of his coming out 
to your house and having a conversation with you? 

A. I know his brother came there and saw me in regard to this 
matter. 

Objected to by defense as not responsive. 


Q. Do you remember the occasion of this young man coming out 
there? 

A. No, I don’t remember his coming at all; I wouldn’t swear he 
wasn’t there, but I don’t know him. Do you mean the man that 
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Q. No; Iam speaking of the occasion when this young lawyer 
from Spencer came out and had a conversation with you. 
A. I never spoke with the man in the world. 


254 Q. Do you remember Parker coming out there? 


A. Yes, sir. 

©. You remember a conversation with him? 

A. Yes, sir. 

(). Where was that conversation ? 

A. That was out near my stable. 

Q. Who was present at that conversation ? 

A. My son. 

@. What is your son’s name? 

A. Charles P. 

Q. Who else was present at that conversation” 

A. There was two of them; I couldn’t tell who the second one was 
that came. 

Q. How did they come out there? 

A. In a carriage. 

Q. How long was that conversation? 

A. Probably three minutes 

Q. Will you state what that conversation was’ 

A. Yes; they came there under a pretence of having a little col- 
lection, and I would be glad if the court would allow me to vindicate 
myself in a word with regard to that collection 

(. We will come to that by and by, Mr. Giles 

A. Then he commenced and said, You have got some property In 
Nebraska, haven’t you? Isaid I didn’t know; there was some prop- 
erty there in litigation, and no man knew whether he owned any- 
thing or not till it was decided. That was my answer to him. 

Q. Did you say anything to him at that time about suit being in 

the United States court? 
285 A. No; afterwards it was drawn out. What drew it out? 
He said he came out empowered by these parties here to buy me 
off, and in his magnanimity he offered me 300 dollars for a quit- 
claim deed, and I thought the idea was so ridiculous I wouldn't talk 
with him at all. 

Q. Did you say anything to him about the title having been made 
over to you In order to enable the suit to be brought in this court? 

A. No, sir; not a word. 

Q. This note that has been asked about; what was there about 
that note, Mr. Giles ? 

Defense objects as immaterial and not proper in any sense of the 
word. Objection sustained. Plaintiff excepts 

Q. Was there anything said at that time about that note, or about 
any defenses that vou had to the note ” 

Objected to as immaterial. Overruled. 
[ asked him to take 


A. There was something said in regard to it; 
the plow for the interest on a 20-dollar note, a plow that had never 
been used, and he refused to do it. 


180 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


Cross-examination by Mr. GAYLEY: 


Q. State to the court where you reside’? 

A. I stated it once; I’ll state itagain ; I live in Clay county, Iowa. 

Q. How far from the county seat? 

A. About 8 miles. 

(). How long have you lived there ? 

A. Well, I think it is about 12 years; I was one of the first settlers 
of the county. 

@. What is your business ? 

A. I ama farmer. 
286 Q. Engaged in that business for the last 12 years? 
A. Yes, sir: most of the time. I was in the mercantile 

business a part of the time. 

Q. How much of a farm have you there’ 

A. I have only 80 acres. 

Q. You took that as a homestead under the laws of the United 
States ? 

A. Yes, sir. I was entitled to it for honorable service in serving 
my country. 

Q. Took it under some right you had as a soldier in the army ” 

A. That I had as a soldier, sir. 

Q. What is the character of the improvements on that 80 acres ? 

A. There is a house. 

. How large is it? 

A. 16x25. 

Q. What isit built of? 

A. Wood. 

Q. How many rooms in there ? 

A. Only five. 

Objected to as not proper cross-examination. Sustained. 


Defense excepts, and states that the question is propounded to the 
witness for the purpose of showing his impecuniosity and his in- 
ability to make a purchase of that kind. 


.Q. Who first proposed to you to purchase this real estate ? 
A. Mr. Burr. 
Q. What relation is he to you ? 
A. He is a son-in-law of mine. 
287 Q. At what time did he make that proposition first ? 
A. During the winter of 1880. 
Did he make it by letter ? 
He made if by correspondence. 
When did you first talk to Burr about this matter ? 
Some little after that. 
How long after that ? 
Can’t tell. 
Where was it? 
At my house. 
Was it after June 13th ? 
Yes. 
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Q. How long after ? 

A. Can’t tell. 

®. Was it a month ? 

A. I have told you once I can’t tell. 

Q. Can you say whether it was a month or two months? 

A. No, SIV. 

(. Was it a vear after? 

A. No, sir. 

(). Was it 6 months ? 

A. It might have been and might not. I can’t remember dates, 
not unless there is some particular thing to call it directly to my 
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-antile memory. 
(. It might have been 6 months, then, after June 13th, 1880? 
A. It might have been. I told you we had a long correspondence 
about the matter. 
‘ited 255 (. I want to know when your first conversation was. 
A. I told you I couldn’t fix the time. 
rvino Q. Was it 6 months after June 13th? 
” A. It might be. 
ie? (). Was it six months ? 


A. I said it might be; yes. 
9 (). Was it before June 13th ? 


res 

A. I told you it was not. 

Q. Can you approximate the time—you can say whether it was a 
week or 6 months? 

A. I have told you 3 or 4 times I couldn't fix the date. I know 
he was at my house and then we talked the matter over. That was 
after this conveyance. 

Q. Wasn’t it in the summer of 1881 he came to your house and 
talked about the matter? 

A. I have no recollection about the matter of time. 

the (). Has he besn to your house more than once in the last 2 or 3 
in- vears ? : 


A. I think not. 

(. Can you state when he was there? 

A. Told you half a dozen times I could not. 
Objected to as not proper cross-exam ination. 


va 


(). Can you tell me whether it was in ’81 or not: 
Objected to. Overruled. 


A. Well, it might have been; but, as I told you before, there was 
no particular thing which I fix the date from; consequently I am 
not able to state the time, but know the facts 

. Was it before or after this conveyance of Burr & Wheeler 
259 was made to you? 
A. It was afterwards. 

Q. Have you ever been in Lincoln, Nebraska? 

A. Yes. 

Q. When? 

A. The other day. 
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@. Ever before that? 
A. Never was 
Q. What do you mean by the other day ? 
A. I was just there before this court set, and came from there up 
here to it. 

Q. Then I understand you to say you was never in Lincoln till 
last week ? 

A. I never was. 

Q. Never saw the property in controversy here till last week ? 

A. No, sir. : 

Q. Never saw it till this conveyance was made to you ? 

A. No, sir. 

Q. Never knew anything of the value of it from your own per- 
sonal knowledge ? 

A. I didn’t consider it of much value. 

Q. If you never saw it how could you form an opinion of the 
value of the property 4 

A. From the letters of Burr to me. 

Q. You had no personal knowledge of your own ? 

A. No,sir. 


Q. You relied entirely on what Burr told you ? 


A. Yes. 
290 Q. You placed full reliance in what he told you ? 
A. Yes. 


©. You acted entirely on his suggestions in this matter? 

A. I did; I had confidence in him that he would write me the 
truth. 

Q. Did you ever send any money to burr or ever pay him any 
money ? 
Objected to as improper cross-examination. Sustained. 
). You don’t know who came out with me that time ? 
A. No. 


) You don’t know but it was Filmore ? 


ata 
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A. I supposed it was some hostler from town. 

@. You wouldn’t swear it wasn’t Filmore ? 

A. No. 

Q. Don’t you think it was Filmore? 

A. Ihave my doubts about it, but still I wouldn’t swear it was 


not. I don’t know that I ever saw him till [ saw him in the court- 
room. I paid little attention to the man with you, because I sup- 
posed you had got a team at the stable, and they had sent a man 
down with you. 

Q. What incumbrance is there upon the 80 acres that you reside 


upon ? 


Objected to as not proper cross-examination. Sustained. De- 
fendants except. 3 
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C. P. Gries, sworn on part of the plaintiff and examined in chief 
by Mr. Woo_worvtu, testified as follows: 


. Are you the son of plaintiff ? 
A. Yes, sir. : 
291 Q. Do you remember the occasion spoken of by him and 

_ Witness, Parker, yesterday, of a conversation at your father’s 
house with reference to this property ” 

A. Yes, sir. 

(). Who was present at that conversation ? 

A. There was one Parker, a lawyer from Spencer, claimed to be 
witness’ (Parker’s) brother, and I should say a man from Lineoln 
named Harwood, but it might have been the witness here yesterday ; 
they were muffled up pretty well. 

(). Whereabouts was that conversation ? 

A. On my father’s farm out between the grainery and hay-stack. 

(. Will you state what that conversation was? 

A. Parker drove up and first spoke to both of us; said he was 
down that way and thought he would call and see about a balance 
on a little note. My father replied, “I thought you agreed when | 
was up there to take back the old plow for the interest on the note.” 
Parker replied he thought he could do it then, but had since found 
out from the housethat he couldn’tdo it. Father said he couldn’t very 
well pay it that day, but would call roundand pay it very soon. That 
seemed to end that partof the conversation. Parker then said, “ You 
have some property in Lincoln, Nebraska, haven't you?” Mr. Giles 
said,“ Well, [ have bought some there, but it is under litigation,and a 
man can’t hardly tell whether he owns any or not till after it is de- 
cided in the court.” Parker then says, “ | have been authorized to 
come here and offer you $300 for vour claim, if you have any.” That 
was what hesaid. Father rather turned with disdain on him at that; 

however, he expressed both in words and actions rather disdain 
292 onthe price. Then Parkersays, “We propose to make it out, 

or prove that you are not worth 75,000 dollars and couldn't 
buy this property.” Father replied that he didn’t make any claims 
to be worth 75,000 dollars. ‘Then Parker he asked if this property 
was not conveyed to him with the express idea of getting it into the 
United States court. I was there and wanted to go for some hay. 
I remarked that he might ask the person who was with him in the 
cutter, and he was from Lincoln and would tell him all about it, 
and that he could see from the Lincoln paper it was already in 
court, as I understood it. They drove off, perhaps, 20 feet, stopped, 
whispered together, and left. 

Q. What did your father say in answer to the question whether 
the property had been conveyed to him to bring suit? 

A. He didn’t make any reply; I replied myself. I said, It is 
already there. I had been reading the Lincoln paper the night be- 
fore and seen the decision. 
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Cross-exgmination by Mr. MARQUETTE: 


coln? 

A. As soon as I saw him in Lincoln I said, I think that is the 
man that was there, but I am not positive. 

Q. Do you say it was Harwood instead of the witness on the stand ; 
was the witness there, too? 

A. No, sir. 

®. The witness was not there? 

A. I don’t say he was not there; he might have been. He re- 
sembles Mr. Harwood a little, but not as well, in my recollection, as 

Mr. Harwood resembles the man that was there. 
293 @. You mean to say you think the witness was not there, 
but Harwood ? 

A. That is the way I would take it, but I wouldn’t say the wit- 
ness wasn’t there. I know the witness’ brother was there, and | 
have seen the witness in Spencer, on the streets, once or twice. 

Q. Did you hear all this conversation ? 


A: Yes. 
@. You heard all of it? 
A. I did. 


Q. And you were the party that made reply when they spoke 
about this matter of this suit? 

A. When they spoke about the sale ? 

(). Yes. 

A. Yes. 

Q. You were the party that made reply ? 

A. I was, sir. 

Q. Your father, you say, said nothing? 

A. He said nothing that 1 remember. 


Plaintiff rests. 


I. Reavis, sworn on behalf of the defense and examined in chief 
by Mr. GAYLEY, testified as follows: 


_Q. State whether or not you bad a conversation with L. C. Burr 
on the 26th of April last in regard to the property which is in dis- 
pute in this case. 

No answer. 


294 Q. State whether or not, on April 26th last or not, on your 
way to Factoryville, in this State, you had a conversation 
with L. C. Burr with respect to the property in dispute in this case? 

A. What is this action ? 

(). This isa suit brought by Giles against Owen & Oakley, in- 
cluding a portion of the property of which Jacob Dawson died 
seized. 

A. I had some talk with Burr on that day and on numerous other 
days. : 

Q. State whether or not this conversation took place—state 


Q. You say you think one of the parties was Harwood, from Lin- 
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whether or not you had any conversation with him at that time 
with regard to the property in question, and whether or not at that 
time he told you that if the fight went on with the Dawsons the 
truth would come out and Giles would tose his case in the Federal 
court, as the property had only been put in his name because he 
was a non-resident of the State and could sue in the Federal court. 


Mr. LamBertson: We object that the conversation between wit- 
ness and Burr was of a professional character—was for the purpose 
of effecting some settlement of the rights of the various parties, as 
incompetent, irrelevant, and immaterial. Overruled. Plaintiff ex- 
cepts. 

A. I had a conversation with Burr going from Nebraska City to 
Factory vill 

Q. What was the date, if you recollect ? 

A. It was on the evening of Wednesday, I think, the 26th of 
April. The afternoon of Wednesday he and I had arranged to go 
to Factoryville, and my recollection is we traveled from Lincoln to 

Nebraska City together, and went by team from Nebraska City 


295 to Factoryville. We talked pretty much about the difficulty 


about this land. The object of going to Factoryville was to 
see the Dawson people themselves. Burr was very anxious to settle 
with them, and I was representing those people. I didn’t see any 
impropriety of a settlement if they could effect one satistactorily. 
There was a good deal said in that conversation; it was a long one. 
We didn’t talk much about anything else in fact. Precisely the exact 
language used I don’t remember that with the precision I would 
like in order to give it under oath. 


Mr. LamBertson : I object as not proper rebuttal. 


Witness: I remember this 


Objected that the answer should be yes or lio. 


Witness: He said on that oceasion and on many other times 
Mr. LAmBerrtson: I object that the answer should be yes or no. 


Witness: | don’t remember whether he used that language or 
not, but that is what it meant. 


Mr. LAMBERTSON: I move to strike out that part of witness’ an- 
swer where he says “ That is what was meant.” 


Motion denied. 


Q. Did not Burr say to you at that same time, when you and he 
were going from Nebraska City to Factoryville, on Wednesday, 


P a) 


April 26th last, in answer to the question by you why he and 
Wheeler didn’t select some other person than Burr's father-in-law 
outside of the State to convey the Dawson property to, that he did 
it because he knew Giles—that he was all right; that he could trust 
him, and that he, Giles, would do just what Burr said for him to 
do. 

24—648 
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PQ A. I don’t know that those exact words were used, but | 
wanted to know 
Q. Did he say that, or what is meant by the word used ” 


Objected to. Sustained. Defense excepts. 

Q. Did he say that or that in substance ? 

Objected to. Sustained. Defense excepts. 

Q. Did Burr say to you at the same time that he had full control 
of the entire business, and that it was unnecessary to wait Instruc- 
tions from Giles in any matter concerning the compromise with the 
Dawsons; that he had nothing todo with it, but must consent to any- 
thing he might do,as he and Wheeler bad dug up the case, and he, 
Giles, was acting as a convenient party outside of the State to hold 
the case in the Federal court; did he say that to you? 

A. He said the most of that—— 


Objected to by plaintiff. 

(). Is that your answer ¢ 

Objected to by plaintiff. Sustained. Defendants except. 
Q. Did he say that in substance ? 

Objected to. Sustained. Defense excepts. 


Q. What did he say in regard to the purpose he had in view in 


transferring the property to Giles ? 

; Plaintiff objects. Sustained. Defense excepts. 

, Q. Mr Reavis, when you asked Mr. Burr in that same conversa- 

tion, at that same time, why it was so necessary to hold the case in 
the Federal court, did he say to you that he and Wheeler would 
stand no show in the State court on account of political influence 

and money pressure in Lincoln, and that several of the D. & M. rail- 

} road officials owned part of the Dawson estate and they would 

| 297 use the strength of the company to influence the courts, and 


for those reasons he had put the property In the name of 
Giles ? 


Objected to by plaintiff. Overruled. 


A. He said that with the exception of the 


Plaintiff objects ; that question should be put to this witness in 
toto as put to witness Burr, and not parcelled out in this way. Sus- 4 
tained. 

Q. Did he say anything of that kind? 

Objected to. Sustained. Exception taken by defense. 

Q. Did not Burr say to you in the clerk’s office of the Commercial 
Hotel at Lincoln, Nebraska, on the 21st February, 1882, when he 
had heard that the Dawson heirs had filed a cross-bill in the case 
commenced against him and Wheeler and Giles and the Dawson 
heirs, that unless they, the Dawson heirs, could be induced to with- 


-_- 
. 


“t 
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draw that paper Giles would be beat, as he really had no interest in 
the property, and was only a nominal party, and that the case could 
be prosecuted in the Federal courts, he being a non-resident of the 
State ? 

A. He said that part of it which—— 


Mr. LAmBertson: I understand the court has ruled that out. 
The Courr: The witness may answer the question in a proper 
way, if at all, one way or the other. 
Witness: He told me at that time and at other times that unless 
a settlement could be effected between him and Giles and Wheeler 
and the Dawsons that Giles would certainly lose the ease. 
298 Plaintiff moves last answer as above be stricken out, and 
the court so ruled. Defendants except. 


Q. Did Burr tell you at the same time that Giles was only a nomi- 
nal party ; that the case could be prosecuted in the Federal courts, 
he being a non-resident of the State? 

A. His exact language I don’t remember, but he left that im- 
pression on my mind; I am taking advantage of the permission of 
the court to answer In my own Way. 


Plaintiff moves that be stricken out as not responsive. Overruled. 


Q. Didn’t you ask Burr on the way from Nebraska City to Fac- 
torvville why he and Wheeler took the property in theirnames,and 
if their object was to litigate concerning the title in the Federal 
court, and didn’t Burr reply that he ought to have done that in the 
first place, but that he hadn’t thought of it, and besides he didn’t un- 
derstand the ropes as well then as he did now’? 

A. I asked him that question and he made answer about the way 
it is stated. There may be some difference in the phraseology from 
the exact words he used, but he said he didn’t understand the thing 
as well then as he did now. 


Plaintiff moves to strike out answer as not responsive. Overruled 
and exception taken. 


(). Did you ask Burr at that time this question, How will a settle- 
ment with the Dawson heirs keep the case in the Feneral courts? 
And didn’t Burr reply that a fix up with the heirs would keep 
them friendly, and no one else knew how Giles held the property ; 

that they knew that he and Giles were the same as one, and 
299 that whatever he told Giles to do he would do it and ask 

no questions; that Giles was acting as Burr said and not as 
he, Giles, said, and that he, Burr, knew the Dawsons well, and if 
they were friendly the opposition could get nothing out of them? 

A. I couldn’t see how a settlement with the heirs would affect this 
natter——— 


Objected to by plaintiff. Sustained. Defendants except. 


Q. What is the fact about it—in answer to the question which I 
have propounded? 
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A. I asked him the question substantially as it is given to me. 


Plaintiff moves to strike out the answer. Sustained. Defendants 
except. 


Last question but one then read over to witness. 


A. I wanted to know what effect a settlement would have, and | 
asked him that question. 

(). Then what did he say 

A. I can’t sav that his answer was in the exact language used 
there. 

®. Was it about that? 

A. Yes. 


Objected to by plaintiff. Sustained. exception taken. 


(. Was his answer to that question anything of the kind that 
is stated here in this question ? 


Objected to. Sustained. Defendants except 
(). Was it that in substance? 


Objected to as not the question pul Burr Sustained. Defense 
excepts. 


No cross-examination 


300 H. H. WHEELER. recalled on behalf of plaintiff and exam- 
ined in chief by Mr. Wootworrn, testified as follows: 


(. You heard — testimony of last witness ? 

A. Yes, sir. 

(). Do you remember the occasion spoken of by him of a conver- 
sation between yourself, Reavis, and Burr in the clerk’s office of the 
Commercial House? 

A. I remember there was a conversation. 

(). Now, state whether or not, at that time, there was anything 
whatever said about Mr. Giles being a mere nominal party or that 
the case could be prosecuted in the Federal courts, he being a non- 
resident, or anything of that kind. 


Defendants object. 

No answer. 

Testimony here closed, no further or additional evidence being 
adduced by either party. 


Site Copies of exhibits to this testimony hereupon follow, LO] 
& 102 (two exhibits) and 103 & 104 (one exhibit.) The sev- 
eral exhibits are numbered on the margin 1, 2, 3, & 4. 


(Folios 98 & 99 were duplicates of 100 & 101, and 98 & 99 are 
therefore withdrawn. QO. A. M., Spe. Ex.) 

1. This instrument, made and entered into this tenth day of No- 
vember, 1875, between Lionel C. Burr and Hiland H. Wheeler, both 
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of Lancaster county, Nebraska, party of the first part, and William 
R. Dawson, Albert R. Dawson, Minnie Dawson, Melita Dawson, and 
valine Dawson Knicely, heirs-at-law of Jacob Dawson, deceased, 
parties of the second part, witnesseth : That the said parties of the 
first part (lo hereby agree with the said parties of the seeond part 
that whenever the sald parties of the first part shall come into Pos- 
session and be seized in fee-simple absolute of the estate, or any part 
thereof, conveyed DY sald parties of the second part Lo sald parties 
of the first part, then said parties of the first part shall quit-claim 
to said parties of the second part the one-third undivided Interest 
which they, as tenants 1 fee-simple, have 1) said premises, or, at the 
election of said parties of the first part, pay to the said parties of 
the second part the value of said undivided third interest of said 
estate In cash. 

In witness whereof the said parties have hereunto set their hands 
and seal the day and year above first written, and if any money 
comes into the hands of us by way of settlement of suits herein 
one-third thereof we will pay to parties of the second part after 
deducting expenses. 

(Signed) L. C. BURR. 
HILAND H. WHEELER. 

Witness and signatures— 

(Signed) H. P. KEMP. 


lor value received, to wit, the sum of five dollars, in hand 

U2 paid by the heirs ot Jacob Dawson, the receipt whereof Is 

hereby acknowledged, we do hereby, jointly and severally, 
guarantee the performance and fulfillment by said L. C. Burr and 
H. H. Wheeler of the within agreement with said heirs and all the 
conditions thereof mentioned therein. 

(Signed) C. BURR. 
J. R. WEBSTER. 
A. D. BURR. 
FRANK L. SHELDON. 
WM. M. CLARKE. 


Dated Lincoln, Neb’r, Jan’y 14, 1882 


(2.) This instrument, made and entered into this 27th. day of 
April, LSSO, between Ezekiel Giles, of Clay county, lowa, party of 
the first part, and Hiland H. Wheeler and Lionel C. Burr, of Lin- 
coln, Laneaster county, Nebraska, parties of the second part, wit- 
nesseth: That the said parties of the second part, by the deed of 
even date herewith, have conveyed to the said party ofthe first part 
certain lands and premises in Lancaster and Otoe county, Nebraska, 
which were conveyed to the said second parties by the heirs of one 
Jacob Dawson. deceased, reference to which said deed is herein had 
for a more particular description of said land and premises, which 
said lands and premises have not yet been reduced to possession by 
said second party, but are claimed by various persons. Now, it 1s 
mutually covenanted that the said parties of the second part shall, 
and they hereby agree, to prosecute all suits.against said claimants 


a ee Se ee 
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at the expense of said first party for the possession of said premises 
and to render or procure all necessary legal assistance for such pur- 
pose. And the party of the first part, in consideration 
303 thereof and of the conveyance to him aforesaid, hereby agrees 
to pay all the expenses of such suits as may be necessary as 
aforesaid, and, in the event of final suecess of any such suits, to pay 
the said Hiland H. Wheeler and Lionel C. Burr the ‘value of one- 
third of said lands and premises the possession of which is so re- 
covered. And the said party of the first part does also agree to as- 
sume and discharge and pay off all indebtedness arising or to arise 
by reason of acertain contract dated November 10, 1879, between 
said parties of the second part and the afore-referred heirs of said 
Jacob Dawson, and to save harmless said parties of the second part 
therefrom. Reference to said contract for a more particular descrip- 
tion of the covenants therein contained is herein had. 
In witness whereof the parties hereto have hereunto set their 
hands and seals the day and year first above written. 


EZEKIEL GILES. SEAL. ] 
L. C BURR. PSEAL. 
HILAND H. WHEELER.  [seat. 


Signed, sealed, and delivered in presence of— 


CHARLES P. GILES. 


(S5rd.) Know all men by these presents that we, Ezekiel Giles, 
and Lydia Giles, wife of said Ezekiel Giles, both of Spencer, county 
of Clay, in the State of lowa, have made, authorized, and appointed, 
and by these presents do make, authorize, and appoint Lionel, C. 
Burr, of Lincoln, Lancaster county, Nebraska, our attorneys, for us 
and each of us, in our names, to enter into and take possession of 
all such lands, tenements, and real estate whatsoever in the coun- 
| ties] of Lancaster and Otoe, Nebraska, whereof either of us now 
are or hereafter may be by any way or means entitled to or inter- 
ested in. 

Also for us in our names to commence and prosecute any 
304 action at iaw or in equity to recover possession of said real 
estate, and to compromise any and all claims held by any 
and all persons against said real estate, as in his judgment he shall 
deem meet. Also for us and in our names to grant, bargain, sell, 
lease, mortgage, or otherwise dispose of said premises, and for us and 
In our names to make, deliver, or receive good and sufficient deeds, 
leases, conveyances, and all other instruments necessary to express 
or carry out the power herein granted to said Lionel C. Burr. And 
we do hereby empower said Lionel C. Burr, as our attorney and in 
our names, to manage and control said real estate as fully as we or 
either of us could if personally present, hereby ratifying and con- 
firming whatever our said attorney may do or cause to be done in 
and about said real estate by authority of these presents. 


(Pages 99 & 100 withdrawn for reason stated on page 97. O. A. 
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In witness whereof we have hereunto set our hands and seal this 
3rd day of July, 1880. 
EZEKIEL GILES... [sraL. 
LYDIA GILES. ae, 


Signed, sealed, and delivered in presence of— 


M. bE. GRIFFIN. 


STATE OF Iowa, 1... 
Clay County, { vs 
On this 3rd day of July, 1880, before the subscriber, a notary pub- 
lic, personally appeared Ezekiel Giles and Lydia, his wife, to me 
known to be the identical persons described in and who executed the 
foregoing instrument as grantor, and acknowledged said instrument 
to be their voluntary act and deed. 
In witness whereof I have hereunto set our hand and seal, at 
Spencer, in said county, the day and year last above written. 
(Signed) M. E. GRIFFIN, 
Notary Publie. 


305 L. ©. Burr, ATTORNEY, 
Orrick Rooms, 4 & 5 SraTe Brock, 
LIncoLn, NEBRASKA, July 23d, 1880. 
Wm. R. Dawson, Esq., Factory ville, Neb. 

Dear FRIEND: Your letter of late date was received, and | want 
to reply to some things relating to the suit of the Dawson Heirs vs. 
Bacon et al. I have but very little doubt in my mind but what I 
shall, within four years from to-day, win this suit and get you heirs 
all this property back again, and thereby not only make myself but 
all of you heirs independently rich. Of course it 1s a long and tire- 
some and expensive suit, but I expect and know that now while 
commencing the same, yet you heirs are all interested with me and 
must help me all you can, as the men that | must fight are rich and 
numerous, and will do all they can to delay and hurt my prospects 
to win the ease. Galey is already helping them all he can by say- 
ing he saw the will one year after it was put in court; that your 
father at the time of his death was heavily in debt.to the full extent 
of his property, viz., $10,000, ete., and that Hl. 8. Jennings drew the 
will. Now some of these matters may have to be proved by oral 
testimony, and your mother, yourself, and any person who can re- 
member of — may have to be my witnesses, and don’t you see if 
“they” try to explain this will by evidence outside of the will itself, 
then your mother will certainly be the best witness of all. ‘And 
when they admit that something must be explained in this way, 
they admit that the intention of your father was to give this property 
to your mother to use until she married again, and then his boys 
and girls should have it. This will has been on record during all 
this time, and is staring them all in the face, telling them that when 

Editha J. Dawson marries you “they” cannot have this 
306 property ; then the Dawson heirs shall have it. Now, can’t 
you and your mother write me, and tell me, first, did not 


mi lt Ai ets 
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your father write this will in his handwriting? He was a practicing 
attorney at that time. He may have consulted with Judge Jen- 
nings; but certainly he thought and considered himself as good, if 
not — better attorney, than Judge Jennings. He may have had 
him and John H. Helman sign his will as a witness, but that does 
not say who drew the will. In whose handwriting ‘was the will? 
Your mother must remeniber. 2nd. Some person knows where and 
has the will, I think. I have looked all the papers over that were 
left with me. Did you ever see it? Where was it last? Did you 
have it up home’? Now, Will, I expect you are not feeling well, but 
here is a fortune for us both, all of us, and I tell you I will get the 
property safe if nothing happens to us, and all of you must help 
me. Find that will if it 1s in your old pPupers, if it takes a month 
to do so; don’t give it up. It seems to me that I must have it and 
prevent Galey irom rong into the witness stand and swearing you 
children out of all this property. Has he not injured you enough 
before to-day enough? ‘There is more in this suit, Will, than your 
folks have thought. Do you think I would go into this if I did not 
almost know we will win? I have brought the case in — U.S. etr- 
cuit court, so I can go to the Supreme Court of the United States, 
where they have decided | will case just like this one. Help ne in 
this; do your part and I will make you all more money than you 
can make in a lifetime on the farm, and at the same time make my- 
self well off. Read this letter to your mother. Get all the facts. 
Who drew the will? Was mother present ? Did she know the con- 
st? Can she find it 


tents before it was signed ? Where was it la 

now? And we will give Galey sueh a dose that will forever quiet 
him. 

OUT Don’t answer any letter that may be written to you relat- 
Ing to this will, and, if you think proper, send them, Or 


copies, tome. It may be they will send some person over there to 
see you. Be careful what you say to them, as they will afterwards 
swear against you, and, above all, don’t sign any paper with them; 
but this I need not write, as I know you will not. Don’t think that 
lam sure of winning this case. [am not yet. I firmly believe 
that I will if all of you help me all you can. Write. soon; tell me 
all the particulars ; send the deed to Reynolds as soon as convenient, 
and oblige, 
Yours truly, L. C. BURR. 
May On Building in Bloce 54. 

Davip May sworn and examined by Burr: 

Q. 1. Are you acquainted with 8. W. Little? 

A. Somewhat; yes. 

(Q. 2. How long have vou known him? 

A. Ever since he has been in town; eight or ten years. 

@. 3. What is your business? 

A. Clothing merchant. 

Q. 4. Since the 14th day of November, 1879, where have you done 
business ? 
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A. In Mr. Little’s building, opposite the post othice, Lincoln. 
Q.5. Is it next to and adjoming Mr. Turner’s building on the 
west, where Mr. Turner keeps a drug store ? 


A. Yes. 


Can you describe the prem ses ; tel] whe re if 1s. wha’ lot 


A. No; I could not exactly; there could not be any mistake. 
). 7. Is it lots five and 6, in block fifty-four, in the city of Lincoln? 


(). 8. Is it the only store building that Mr. Little owns? 
A. I think that is the only one he owns in that block. 
JUS OP lt is in the eity of Lineoln, Lancaster county, Ne- 


have you occupied that store ? 
A. I think sinee ’78 or 9—the summer of ’78 or 9: I eould not. 
without looking, tell] 


(). 11. You are sure you have occupied since the Ist of November, 
79, down to the present day’ 

A. Yes, sir. 
(). 12 Who else has occupied the premises with you as a tenant? 
A. No one « Ise but me. 

Q. 13. Do vou hold that under a written lease at the present time 
from Mr. Little? 

A. I have no lease now. 

Q. 14. How much money have you paid to Mr. Little per month 
for the use and occupation of this building since the 14th day of 
November, 1879, down to the present time’ 


° 


{mes objected as immaterial and Irrelevant 


1. | have paid him $125.00 each month 
(). Lo. Do you occupy all of the premis s now as his tenant? 
" : 


().16. | will ask you if you know that this property is described 
as 19 feet and o and one-half inches off of lots 5 and 6, in block ot, 
in the city of Lincoln, Nebraska”? 

A. I could not tell you. 

(). 17. What is a reasonable, fair price for the rent of these prem- 
ises { 


Ames objected as immaterial and irrelevant. 

A. I think $12b. 

(. 18. What is a reasonable, fair price for the rent of these prem- 
ises during the time you have spoken of” 

Ames objected [as] immatertal and irrelevant. 

\ | think S125 a month. 

Ames: | object to the answer as immateria! and irrelevant and 


ine omperent, and to the question us leading. 
2.) —H45 
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d09) Cross-examined by AMEs: 

Q. 15. Do you know the rental value of property in Lincoln? 

A. Why, I am not a very good judge of values. 

Q. 19. Do you know what the fair rental value of store buildings 
in Lincoln is? 

A. Why, VOCs , [ have been accustomed to renting stores, 

Q. 20. ‘Take this property you have been occupying and you have 
been testifying about, what would be the fair rental value of the 
building without reference to the ground—the building alone? 

ee depends on the locality and all that. 

. 2]. Suppose it was located in the sam« place, but the building 
rented separately from the lot, do you know what it would be worth? 


Burr ob} eted | :| not cross-examination, incompetent, immate- 
rial, and irrelevant 

A. if would not make any differ nee to me: if vot’ a building On 
that lot | would just as soon pay the same price for the building. 
i, a Do you know what the fall rental price of the ground with- 
out the building would bi 

A. That I could not say. 

Q. 25. You have occupied this building since the summer of ’78 


4 


Or i 
‘ : & 
LOILK SO: Ves, 


. 24. Have you during that time rented any other business room 


— 


: 
neoin ? 
A. Yes, sir. 
/. a). How Inany, and where abouts 14 
A. | have fot one, Schumacher’s store. 
26. Does that adjoin you? 
[t is three doors from that. 
/. Zi. Any other locality have you rented any ? 
A. No. sIr. 3 
). 28. What is your business ? 
A. Clothing merchant. 
). 29. Any other business? 
A. Dry goods merchant. 
q). 50. Any other? 
A. Merchant tailoring. 
310 Q. 31. You have not had any oth iness during this 


_ 
ee 


< 
time, have you‘ 
A. Not that I know, sir. 
32. Mercantile business of some kind has been your whole 
business the whole time? ’ 
A. Yes, general trade. 


‘ 


; 


Witness excused. 
Turner on Building in Block 54. 
W. J. TURNER sworn and examined by BurR: 


Q. 1. How long have you resided in Lincoln ? 
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A. Over 13 years. 

().2. What has be your business ? 

A. 12 years drugs and stationery. 

(). 0. Have you occupt da drug store and stationery store at any 
point sinee the 14th November, 1879, here in Lincoln ? 3 

A. Yes, sir. 

(. 4. Whereabouts have you occupied it? 

A. On the south side of the square opposite the post office. 

Q. 5. How do you occupy the premises and te whom do you pay 
the rent ? 

A. I have occupied under a lease. 

(). 6. From whom since November 14, 1879? 

A. I cannot tell whether Bacon owned the building at that time 
or not. 

(). 7. Since the 29th day of October, ISSO, to whom have you 
paid the rents of the premises you say you have occupied ? 


Ames objected [as] immaterial and irrelevant. 


A. I am not positive as to dates; I can tell. by looking through 


my ledger, but I cannot tell from memory. 
Q. 8. Will you p examine your ledger and then tell the ex- 
aminer when it wa it you first commenced to pay rents to Owen 


and Oakley ? 

A. Yes, sir. 

(At this point witness left the stand and the room: on his re- 
turn—)} 


(). 9. Have you now examined your ledger as to refresh your 
memory as to dates’ 
A. Yes, sir. 
(). 10. From November Ist, 1880, down to the present time to 
whom have you paid rents. 


, 


ol] Ames objected [as] immaterial and irrelevant. 

A. Owen and Oakley? 

(). 11. What premises have you been occupying and paying rents 
for to Owen and Oakley? 

A. I do not know that I could give an exact description; it is In 
block 54, I think, part of lots 5 and 6. 

(. 12. I would ask you if it is 19 feet and 5 and a half inches off 
lots 5 and 6 in block 54, in the city of Lincoln, Nebraska, more 
fully deseribed as 18 feet nine and a half inches off the west side of 
lot 5 and 18 inches off the east side of lot 6 in block 54, 1n thi city 
of Lincoln, are the premises you have been occupying ? 

A. I could not say positively; it is my impression that is the 
deseription. 

Q. 13. From November Ist, ’80, how much of the premises have 
you occupied t 

A. The first floor and the basement. 

Q. 14. How much money per month have you paid to Owen and 
Oakley during all of that time? 
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Aines objected [ as | immaterial and irrelevant. 
A. $87.50 per month. 
(). LD Who occupies the upper Ho rr 
A. I think Dr. Grimes has the whole of it. 
(). 16. Prior to November Ist, 1880, to whom did you pay rent? 
(mes objected [ as | immaterial and irrelevant 
A. J. D. Bacon. 
¢ Josiah D. Bacon ” 
A. I could not tell the first name 
(). LS. Is that the sitiiit acon who sold 
and Oakley f 
A. Yes. <]] 
(J. LY. Krom Novem ber 14. isi. LO th Ls dav ot November, 
ISSO, how much money per month did you pay to Josiah D. Bacon ? 


} | - ae ; oon ] 
mes ov ected las | Immaterial and rrel 


the premises to Owen 


A. At the same rate as since. 
(). 20. $57.50 per month, as | understand vou”? 


- Yes, sir 


Witness excused. 


ol2 Lansing as to Block 54 
J. F. LANsInG sworn and examined by Burr 


). ‘. State how long you have re sided iT) La 
A. 1] years. 

). 2. What has been your business during tl 
A. Selling real estate, fire insurance, 


sy 7 , ey 
ict Litiit 


, 
and loanine money. 


Q >. W « 4 has been your othice for the last several years - 
A. Block 6 Sy tone ge 
@. 4. Part of lots 4 and 5 in block 54, is it? 
Yes; | think it Is eer 15; they kind of lap a piece there; it 
may come out of > | do ne t know: itis 4 and 5 inVWway 
®. 5. To whom i ive you paid | he rents during this time? 


Ames objected |as] immaterial and irrelevant 

A. from ee "49. LO March. 'S?. I have paid renuits to Mr. 
Ale xander: rot th; if time LO thre present time say hot paid any 
rent: | think Novem ber, 79. Is about the time he (¥¢)] the building; 


| presume that is it; | cannotswear to a positive date paid rent 


to him from the time he fot the building: before that to Cody : | 
cannot mention the dates. 
(. 6. As [ understand it you paid your rents to D. B. 


) ts Alexander? 
A. Yes, sir; I have D. B. Alexander’s receipts. 


\. 7. Did you ever pay any rents to Martha Alexander? 
A. I never paid any rents to her. 

@. 8. David B.or D. B. is the husband of Martha 
Ames objected as Immaterial. 


A. Yes, si 


Alexander ? 
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Q. 9. You paid your rents to him? 

A. Yes, sir. 

®. 10. And not to his wife? 

A. No, sir. 

(. 11. How much per month from the 14th November, ’79, to 
Mareh, ‘80, did you pay him ? 


| tor 
Ames obj} cted [ as | immaterial and irreley 


A. $12.50 per month. 
(). 12. How much of the premises did you oceups 

dle A. ‘Two rooms in tha SCCOTLL r 
(). 15. The two front rooms ? 

A. No; one front and one back: dark with a skylight: two rooms 
in that story. 

(). | 4. Who made thie rt pMaITs it) thos roots all premises that 
you leased at that pric t 

A. The repairs were made by myself. 

(). Ld. What re pairs Lie you have LO do 


sd 


Ames object dl Las | immaterial and irrelevant 


A. Calecimined, painted, and grained, and put in a new floor, new 
elass, two glasses in the doors, and papered the walls, 
(). 16. Did you also pay taxes on the premises? 

A. No: did not pay taxes. 
(). 17. Did you cease paVviny 
A. I think it is March or April; Twill not be sure; I always pay 
in advance, and whether [ paid for March I do not know; it is from 
the first of March or the Ist of April I qu 
IS. You quit paving anybod\ 
Yes; | have not paid any since 
r Io You are a defendant in this suit 
A. It is said so: I do not know anything about it. 
(). 20. You are acquainted with David May 
\ ett acquainted with David \I ¥, You 
21. Whose premises has he occupied for several years past 


) 
d. 
A. S. W. Little’s. 


es 
a 


() 22. How far is that from the premises of Owen and Oakley ? 

A. In the neighborhood: it will be adjoining on the west 

(). 25. What premises doesS. W. Little adjoin on the west—Owen 
a 


anid ¢ lakley ~ 

A. Yes. 

(). 24. And you are in the premises next adjoining Owen and 
Oxukley’s ? 


4 


A. On the east. 


314 (‘ross-examined eA AMES: 


d 
Ist of April? 

A. I refused to pay rent because they would not give me the 
proper security that | might not have to pay again. I wished to 


have a certain paper signed by them; so I did not pay. 


(). 25. Why did you stop paying rent on the Ist of March or the 
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Y. Zo 
, ander ? 

A. No, sir. 

Q. 27. What induced you to demand security ? 

A. Why, Messrs. Owen and Oakley gave a certain receipt indem- 
nifving tenants against cost of loss. I asked Alexander, or his at- 
torney, for the same kind of receipt and he would not give it to me; 
so I would not pay the rent; that is about the only thing. 


. Were you notified by anybody not to pay rents to Alex- 


Witness excused 
Crimes as to Block OD 7 
Ricuarp 8S. Grimes, M. D., sworn and examined by Burr : 
().1. Where have you been having your office since November, 
si? 
A. In the building now owned by Owen and Oakley. 
). 2. What rooms have you been occupying * 
A. I have been occupying three rooms over the store—four, | be- 
heve, at present. 

(). 3. Since the 14th of November down to the present time how 
much money have you paid for rents per month—November 14th or 
15th ? 

Ames objected [as] immaterial, irrelevant, and leading. 

A. 16th; $22 per month—— 

Ames: [Ad you say part of the time $167 

[A.] | was trving to get at the dates: my first rent wasto Bacon: | 
cannot say when I first paid rents to Owen and Oakley without look- 
ing at the lease. I think it was in 1880 previous to that time I paid 
him. 

Burk: J. D. Bacon? 

Ames objected las| Immaterial 

A. (Cont’d). Yes. 
o1o (). 4 How much did you pay per wonth ” 

Ames objected [as] immaterial and irrelevant. 

A. $16.75. 

(). 5. Who occuples the balance of the rooms upstairs t 
A. I have control of all the rooms. 
(). 6. At what? 


: , = : . 
Ames objected } as] immaterial! and irrelevant. 


A. $22 per month. 
(). 7. Since November Ist, ‘79, down to the present time for 
whole floor upstairs you have paid $22? 


A. No; since November Ist, 1880, [ have paid $22. 


this 


(). 8. From November Ist,’79, to November, 1880, you paid $16.75 
per month ? . 
A. $16.75 per month. 


Witness excused. 


iT 
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Lane as to Block 54. 
Mitton Lang, M. D., sworn and examined by Burr. 


Q. 1. From November 14, ’79, to present time where have you 
had your office? 

A. In the building known as the Sherwin building, over Bedford’s 
shoe store. 

(). 2. Is it the same building known as the A. P.S. Stewart build- 
ing ? 

A. No; I suppose it is the Professor’s store 
).3. Part of lots 8 and 4 in block 54”? 

A. I do not know the exact numbers. 

().4. How many rooms upstairs have you occupied ? 

A. Part of the time we have occupied 4 and part 2; when my 
family has been gone only 2, and when they were gone I was only 
charged with the rent of 2 rooms. 

().5. From November 14th, 79, down to the present time how 


much rioney per month have you paid as rents of these premises ? 


s™ 


Ames objected [ as | immaterial and irrelevant. i 

A. Well, when my family was here and kept house I paid $20 
per month : when they were gone | paid S15 per month. 

Q.6. About how long has your family been absent so that you 

paid only S15. 
O16 A. I would have to count that up. In ‘SO they were gone 
three months, and last year and this year they have been 
gone about ten months; that is about 13 months they have been 
gone since I lived there. 

(). 7. From November 14th, ’79, to the 14th day of October, 1SS1, 
to whom did you pay the rents? 

A. Mr. Sherwin till the Professor bought it, and then I paid rents 
to him until I was notified that I was sued; of course I did not 
know what I was sued for, but | told him I[ thought it was rent, not 
the other case, and if it was the rent I felt it but just I should have 
i bond : he did not feel disposed Lo cive thre bond, and | have not 
paid any rent, I think, from February. I should have to refer 
back. 

(). 8. Since advised of the commencement of this case? 

A. Yes, sir; I did pay my rent before that at $15 a month. 

Ames: We object to all this as immaterial. 

Q. 9. Has anybody else occupied the premises? 

A. My brother has occupied one room all the time. 

Q. 10. Do you know what he has paid per month? 

Ames objected [as] immaterial and irrelevant. 

A. I think it is $3 a month. 

Q.11. During all this time? 

A. Yes; I think so; well, he ceased to pay rent when I did, the 
same dates. 


Witness excused. 
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Tri ley as to Block o4 


Kkpwarpb L. TrRicKEY sworn and examined 
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Ames objected [as] incompet 


A. | pore “umie it Is Vi rth noth 


r place of business ? 


post office on 


that is he did not rent it. and we 


pay nothing for it. I do not has 

, () v. bhi re is no ce miaha 

A. No, nobody wanted it; he 
Q. 10. On paying this S75 pe 

premises ¢ 

A. J. B. Trickey & Co. 

( 


, but if has laid idle. 
ith who done the I pairs of the 


Ll. W hat did you have to do: 


Ames object d | es | Immaterial and ir 


that is about a other repairs 


a Pape ring and painting; 


! 


e not attended to bv anvbodvy. 


‘> | } ; : ’ 
old that should have been done 


(). 12. New floor? 


A. No nev floor and ho hew Ce 
there 1h) papering and painting. 


Witness excused. 


We CX pe nded SOMME money 
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Burr (iS 1a Deed and Dawson's ar rs. 
LL. C. Burr retook the stand and testified as follows: 


1. T am acquainted with Albert Dawson and Mahala J. Dawson, 
his wife; they are both living to-day. I was acquainted with Evaline 
Dawson Knicely in her lifetime. She is now dead. She was living 
on the 25th of February, 1880, at the time she executed the deed 
now In my band, marked Exhibit “F.” I was acquainted with Wil- 
liam R. Dawson in his lifetime; he is now dead. His wife, Sarah H.., 
is now living: and Minnie S. Dawson 


i % af . eae 


. Melita C. Dawson, I was ac- 
ic time they executed this deed now in iny hands 
and marked exhibit 7 digg All of the othe rs are dead. and | know 


’ 


these children to be the heirs of Jacob Dawson. 


AMES 


i 
’ 
' 


quainted with at ul 


| object to that testimony as incompetent and irrelevant. 

Witness continuing: And there are no other heirs. I know that 
these deeds were signed by all the surviving heirs of Jacob Dawson. 
Jacob Dawson had no other heirs than those that signed these deeds 
to Burr and Wheeler; but John Hampton Dawson, who died, a child 
of Jacob Dawson, died without issue. 


Ames: Lol ye ct to all this evidence as incor pe tent and immaterial 
and I should prefer that some one should as! 


ask questlons, SO as lo pre- 
' 
serve the record as we go along. 


(‘ross-examined by AMES 
() 2 When did 
A. She died in the winter or spring:‘of 188] 


3 @ —— ’ : 
5. When did Wm. R. Dawson die 


} 
). 
A. Wm. R. Dawson died before his sister. Evaline Dawson. 


fall: he died. | think. in the fall of 


. } . : 
Ievaline Dawson di 


died. lle died probably in the 
ISSO). 

(). 4. Who is the eldest in that family of children? 

A. Well, Willian Dawson was the eldest that | know—that | was 
acquainted with. 

(). 5. How old was he at the time of his death? 

‘A. He must have been about 27 or 28 vears old, 26 or 27 years 
perhaps 

(). 6. Evaline was the youngest, was she not ? 

A. No, sir; Evaline was next to Wilham R. 

(). 7. Which was the voungest ” 

A. The youngest? Minnie S$. 

(). 8. How old is she? 

A. Minnie S. is now in her 17th year. 

(). 9%. Tlow old is Albert” 

A. Albert Dawson is about 25. 

(). 10. There are two other girls ? 

A. One other girl living; there are only three of the Dawson 
heirs living, Albert Dawson, Melita Dawson, and Minnie Dawson; the 
halanece ure dead. 

(). 11. How old are Melita and Minnie? 

26—645 
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A. Melita is just past age now. 
2. A little over 187 
A. A little over 18, and her next sister, Minnie, is about 17; she 
is in her 17th year, 

(). 13. Did any of these children that died leave children ? 

A. No. none, sir: William R. Dawson has left a child; I do not 
know whether it is a boy or girl. 

(. 14. Now living’? 

A. Yes, sir. 

Witness excused. 

Pedtord as to Biock 5 . 

T. W. Reprorp sworn and examined by Burr: 
. Q. 1. Were you acquainted with F. T. Sherwin and T. H. Wait? 
A. Yes, sir. 

(). 2. Are you acquainted with A. P. 8S. Stuart? 

A. Yo. slightly. 
d20 Q.3. Are you acquainted with the store-room and cellar 
located in the second-story brick building situated in block 

54,0n part of lots 3 and 4, south side of the post-office square” 

A. Lam not sure about the number of lots and block. 

(). 4. You are acquainted with this lease (exhibit shown witness) 
on the premises from Sherwin to Wait” 

A. Yes, Sir. | 

(). 5. ‘That lease you secured when you purchased of Mr. Wait? 

A. Yes, air. 

(). 6. And. you assumed that lease ? 

A. Yes, sir; the unexpired part of it. 

(). 7. It is not expired yet ? 

A. No, sir. 

(). 8. From November 14th, 1879, up [to] the 14th day of October, 
1881, you assumed it and paid rents; when did you buy out Wait? 

A. I commenced July Ist, 1881. 


| Q.9. From July Ist, 1881, to October 14th, 1881, to whom did 
you pay rents? 


Ames objected [as] immaterial and irrelevant. 


| 
| A. I paid it to Sherwin. I am not positive about dates, but | 
think it was about that time when Stuart took possession ; from the 


| first of July, 1881, to the time that Stuart took possession I paid the 
| rent to Sherwin. 
H Q. 11. How much money per month did you pay? 
1 A. $95. 
| Q. 12. That is for the store-room and cellar only ? 
) Ames objected [as] immaterial and irrelevant. 
A. Fen. 
) Q. 13. From the 14th of October down to the present time to 


whom have you paid rent ? 


Ames objected [as] immaterial and irrelevant. 
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A. I have not paid any rents the last seven or eight months. | 
paid Stuart rents, possibly, for October. or for Novem ber, December, 
1e and January; I think three months; I could not be positive. I think 
there was three months when I paid rent. 
Q. 14. Since then you have not paid rents anywhere? 


ot 321 A. Nowhere; I think I have not paid rents from the first 
day of February to the present time; that is the best of my 
recollection. 


Witness excused. 
Files and Records 


Burr put in evidence the petition and the answer in the case now 

on trial and all the pleadings and files and records; reference is 

here made by the examiner to these files, records, and papers, and 
they are hereby made a part of this report. 


There being no other witness present, the further taking of testi- 
mony in this cause was adjourned to Saturday, October 14th, 1882, 
r ut the same place. 


On Saturday, October 14th, 1882, at the same place, the same 
counsel being present representing the parties respectively, the tak- 
Ing of testimony In the cause was resumed. 


Kennard as to Values of Prop rly. 
T. P. KENNARD sworn and examined by BuRR: 


(). 1. How long have you resided in Lincoln ? 

A. About 14 years. 

(). 2. You were one of the commissioners of Nebraska to tocate 
the capitol, were you not? 

A. | was. 

Q. 3. In the months of May and June, 1569, was you acquainted 
with the value of real estate in the city of Lincoln ” 

A. I think I was. 

(). 4. At that time was you acquainted with the east half of the 
southwest quarter of section 25, township 10 north, of range 6 east, 
in Laneaster county, Nebraska, now familarly called Capital addi- 
tion to the city of Lincoln ? 

A. I think I was. 

Q. 5. What was the value of that SU [acre| tract of land at that 
time ? 


Ames objected [as] immaterial and irrelevant. 


322 A. Well, I think the way it was rated at that ttme—l think 
it was worth, well, it was worth some twelve to fifteen thou- 


sand dollars, that 80. 
Cross-examined by AMEs: 


(). 6. The land was vacant at that time—no buildings on it? 
A. No, I think there was no building on it. 
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d. 7. Do you estimate its value as the fair market value for cash? 
A. I suppose it ought to be worth about $150 per acre; that was 
at the time bought il little strip of land rieht CHSI ot mniy house : 
paid il 700d deal more for it: but taking the SO acres oft land ae this 


} 


time, judging from the fact, | would think a fair valuation would be 
twelve to fifteen thousand dollars. 

@. 8. That is the cash value? 

A. Yes, I should think so. ) 

(). 9. A portion of the land lay over the slope away from the town, 
did it not, and does now ? 

A. If I understand the way it | 

(). 10. The Hoagland plac is on it and runs awav’? 

A. O, there may be a little descent at the corner, where Henry 
Hoagland lives; it slopes a very little. Henry Hoagland has a 
different view of the town; itslopes to east and some to—it may drop 
‘a little to the east, but more to the north—the ground may drop a 
little more. I do not know exactly without going over it; but my 
recollection is 1t would drop more to the north than east 

Q. 11. You do not know of any being sold at that time 

\. No, | only judge upon that, basing my judgment upon the 
general transactions in real estate at that time, with which I was 
familiar. 

(). 12. You are not in the real estate business 
ILO A. In ‘69 only for the State and a little for mysel! 

(J. l5. You state that land was rated at that time at the 
value such is you have stat d: do you rey urd thes is far rates or 
otherwise—were not these prices speculative at that time? 

A. Well, do not know hardly ils they wese, IY Prop rty, think, 
I bought where my house was: where mv house is | bought in “OO: 
| paid something over $100 a lot; that is nearly right at the corner 
of this SO acres: | paid at the rate of nearly S400 an ae 


{ 
: ] ——e , » gapl | — a7 | 
Q. 14. lL simply want to know whether you regard the price as 


es, if does ate) 


— 


‘} 


— ‘ i 

fair or speculative? 
2 ] " ; . ‘* } 

| aa se gard it as the fair cash price at that tim Since that this 
outside prope rity in T5or 4 at celine ci 11) vaiue irom the feet that t} i 
were ho purchas rs. and sales had LO ye mace burt that Wis a al cling 
from what pr viously I consider a fair eash valu 

ltedirect examination by Burr: 
(). 15. You say you was in the real estate business for the State of 


Nebraska at that time? 

A. Yes, sir; as commissioner—as one of the commissioners that 
had in charge the sale of Lincoln lots and some lands belonging to 
the State | 

(). 16. School lands?’ 

A. No; saline lands 

O. 17. That was a large amount of real property, both lots and 
lands? 

A. Yes, we sold a large amount. 

(. 18. As lL understand, the commissioners, of whom you were one. 


5S. W. LITTLE ET AL. VS. EZEKIE 


sold the State lots here in Lineoln and 1 


Lineoln and vicinity? 
\. Well, in the vicinity of Lincoln. I 
any adjoming. 
(). 19. In dealing with that real estate 
“ul that time of real estate ? 


A. I think so 
Witness excused. 


24 The complainants in the cross-b 


bill here ended their testimony for 


The respondents in the cross-b} 


- 
aAdaduUuced LESLINIONYN 


*sy) 7, j 
Liith fis ln Bloel 


S. W. Lirrie sworn and examined by 


) 

J. 1. 

A. Yes, sir 

). 2. How long have you resided in tl 
A. Since October. 1871. 

(>) 3. What has been your business du 


; 
‘7 
A. Corn-milline business and real estat 


). 4. Dealing extensively in real estate 
A. Somewhat. 
). o<. On your own account? 
A. On ny oOWn account. 
(). 6. Do you know the value of real p 
A. | have some idea of values. 
(). 7. Do you know the value of lots 4, 
of lot three in block 54, Lineoln ? 


A. Yes. 


lL. GILES 


Zz 
he ‘e) 2 


did 


Vou if 


ff 
A 1 EP. 


l. You are one of the parties in this ca 


El 


L). . W hint Is the value of these lots wit 


, . } 
burr ObTECL d [as | Incompetent, irret 


A. | SU Pppose them three lots would 
nelolhborhood a) S12 O00 to S1L5.000. 


(> 9%. The three lots and the half lot 


4 


\ Ye 3, from the Way other property ~ 


(). 10. What would each lot be worth’ 

A. I should sav from 84,000 to 385,000 
about that—at about S15.000, from 314,01 
SL O00). 


Q. 11. What is the description belongin 


suit? 
\ ‘There 1s 24 feet and > inches ott lol 
(). 12. What are the improvements on 


Burr objected [as] incompetent. Quest 
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S. W. LITTLE 


(. 13. Do you know what the improvements on that prop- 
o20 erty are worth? 

A. I can tell what I have always valued them at in mak- 
ing up estimates of values of my whole property. J have always 
valued it at $10,000 in making up annual estimates. I counted be- 
tween $5,000 and $6,000 on the improvements and the balance on 
the lots. 

(. 14. Do you know the value of the improvements on the property 
in controversy—on the lot belonging to Owen and Oakley in that 
block ? ) 

A. That property is lot 5 and part of lot 6, in block 54: 1 would 
suppose the Improvements Ol) 1{-——— 

Burr objected [as] incompetent, immaterial, and irrelevant. 


Q. 15. Do you know what the improvements are worth? 

A. I have got an idea what they are worth; I could not say posi- 
tive what the real value is; but I do not think such improvements 
could be put up now for less than $4,000 or $5,000. Their building 
is about SO feet in depth—70 to 80—and then there is a building 
behind on the property, which is a warehouse, which is $100. 

(). 16. Do you know the value of the improvements on the lot 
next adjoining, on the east, the property of Mrs. Alexander ? 

Burr objected [as] incompetent, irrelevant, and immaterial. 

A. I think that would be a little less .than this of Messrs. Owen 
and Oakley; I suppose about $4,000. ‘To get posted I have inquired 
of several real estate men about this matter; they put the improve- 
ments 


Burr objected [as] hearsay. 

Q. 17. Do you know the value of the improvements, off the west 
side, of lot — and 9 and ,';5 feet off the east side of lot 4, in said 
block 54, now occupied as a shoe store by Mr. Redford ? 

A. I suppose to put such a building as is on now——- 

Burr objected [as] not responsive. 

(). 18. What is 1t worth ?” 

Burr objected [as] incompetent, immaterial, and irrelevant. 

I26 A. | judge it is worth about $4,000, maybe a little more. 
(). 19. Did you erect any of these buildings yourself? 

A. Yes, sir. 

(). 20. Which one? 

A. The one on the lot 6. 

(). 21. When did you erect that? 

A. On that memory is deficient; I cannot say just when, but | 
can give it some other time when I have posted myself about it. 1 
cannot say whether 1t was 5 or 4 years ago. It was put up at the 
same time that the city hall was, and if any of you ean recollect 
what was the date of that hall (lvoking through the window of the 
room to the city hall, which is opposite the Government building in 
Lincoln)—1877. 
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7 
Witness: The year ‘77. 
(. 22. Do you know, for the last three years, what would have been 
the fair rental value of these lots without the building? 
A. No; I could not Say; [I never leased any property myself. 
Well, I have leased some property on the disputed eighty at a very 
low lease. All the property that I have ever leased I have leased it 
for about what would pay the taxes. 
> Burr objected [as] incompetent, irrelevant, and immaterial, and 


not responsive. 


Witness: I have never leased; that is, you may say, I have never 
leased no business property not in the town. 


Cross-examined by BurRR: 


(). 23. You came here in 1871? 
A. Yes. 
Q. 24. Can you remember how long after was it that you erected 
the building on lot 6? 
A. Well, I could if I was at home to refresh my memory. It was 
the same time they put up this other building there, and I see it is 
+ numbered ‘77. 
Q. 25. Would you testify it as a fact that you erected the 
$27 building on lot 6 in ‘77? 
A. I would not be positive about that. I couid testify 
— though positive by refreshing my memory. 
Q. 26. Is it not a fact you erected this building in the year 1873” 

A. No, sir. 

Q. 27. Will you swear positively ? 

A. That I did not erect it in ‘73, yes. 

Q. 28. That this building was erected after the year 1874? 

A. I think I could swear that, positive. 

Q. 29. Will you please examine your books and refresh your 
memory, and appear again before the examiner and tell him the 
date when you did erect this building? 

A. I will do so. 

Q. 30. All of these four buildings, on the ground, you estimate 
their fair cash value at $10,000 each, don’t you? 

A. No, sir. 

(). 31. You estimate lot 6 and its building at $10,000? 

A. Yes, in making my estimate—valuation of my property—that 
is What I value it at. 

Q. 52. What is your opinion of the value of the other three build- 
ings and the ground ? 

A. Well, my opinion that way is, shortly, I should think the one 
with the drug store on, with the improvements on it, | should think 
it ought to be $9,000; about $5,000 — the improvements, $4,500 to 
$5,000. 

Q. 33. What is the next building worth, Martha Alexander's? 

A. I suppose that building is worth $4,000. 

Q. 34. What is the whole premises worth, of Martha Alexander, 
building and real estate ? 
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A. I should suppose between $8,000 and $9,000, something. 


Q. 35. What is the whole premises occupied | vy the shoe store of 


Redford worth ? 
A. I should suppose it would be, probably, about the same. 
328 Ido not suppose there is much diffe we nee, if anything. Red- 
ford’s building is about the longest, deeper than Alexander's. 
Burr: A little de per? 
Ans. cont’d: I should say it would be probably worth something 
more; I could not Say. 
(. 36. Do you know how long the walls are in your building ? 


~~ 


D4. The side walls running north and south ” 


). 38. ‘How many brick are there in these two walls? 
A. I cannot tell you that 
(). 39. How high is the stone foundation to the cellar? 

A. I won’t say positively; I think it 1s over 7 feet. 

Q..40. How many perches of stone are there in the stone foun- 
dation to your cellar building? 

I could not tell you. 

11. How many yards of plastering is there in your building? 

That I could not tell you. 

() 12. What is the front worth—the plate LaF 
A. I could not tell you that. 

(). 45. What is the roof worth ? 

A. I could not tell you that. 

(). 44. What is the painting worth ? 

A. I eould not tell you that. 

(). 45. Can you give a detailed estimate or statement of any one 
of these buildings ? 

A. No, sir 

Q. 46. All you know about the value of these improvements Is 
that you have made certain inquiries of real estate nen here ? 

A. No sir; no, sir; I told you, in the first place, in making my 
estimates of my property, how I valued them; I do not go to other 
sources to make estimates at all. 

17. You make an annual estimate of your property ? 
A. I generally do—a rough caleulation—to see how [am running. 
4 48. Among other things you valued this at $10,000 ? 

. 510,000. 
”y 49. And upon that you base your knowledge in your evidence 


a 


F 


iss and the iron ? 


here 
29 A. Yes; some parties may value it a great deal higher and 
some a great deal lower than I do. 
(). 50. You say the reis a building in the rear of the premises 
occupied by Turner’ 
A, 2 the re is a warehouse. 
(). 51. Who claims to own that building? 
A. That I cannot say. I know the building is there and that is 
all | know about it. 
(). 52. When was it erected? 


<- 


4 
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A. Not within a great while; I do not remember now, but a few 


years ago. . 
Q. 53. Do you know by whom it was erected ? 
A. No. 

(). 54. Does not that building belong to ‘Turner? 
A. I cannot say; I do not know. 


q. 55. When were the three buildings to the east of your building 
erected ? 

A. That I cannot tell you. 

(). 56. Were they erected when you came here in 1871? 

A. Well, it is my opinton there were buildings there, but there 
has been some other very considerable changes done since then. I 
do not know what they have been; I know buildings were there 
and occupied, 

Q. oi. Lhe grade has been altered—lowered ? 

A. Yes. 

(). 58. And new floors laid? 

A. Been laid down some. 

(). 59. New fronts and improved? 

A. Yes, there has been considerable improvements, but what par- 
ticularly I could not say. 

(). 6O. It leaves the three cellars east of you rather low down? 

A. Now, really I could not tell you particularly about that. 

(). 61. The three buildings east of you are built upon sandstone 
foundations, are they not? 

A. I do not know about that; I was never in one of the cellars but 
once, and I did not notice. 

(). 62. Have you been upstairs in the upper stories of the three 

buildings ” 


$30 A. I have been in the upper stories of two of them? 
(). 63. How long ago? 


A. Some years ago; I do not think I have been upstairs in either 
for a couple of years or So. 

(). 64. You moved a building off of lot six, did not you”? 

A. No; there was a puilding fell down on it. 

(). 65. Did you not move a frame building off of lot 6 at the time 
you were | reparing to erect the present building ? 

A. There was a stone building and it fell down with Smith’s build- 
ing; now Smith’s building was at the end of mine; it fell and 
jerked mine down. 

(). 66. What was the value of the building which fell down, which 
stood upon lot 6? 

Ames objected [as] immaterial and not proper cross-examination. 

A. As near as I recollect about it I guve the stone and stuff for 
the cleaning it out. It was of this soft sandstone. 

(). 67. To whom did you give this building 

A. I do not recollect that either. I know they had the stone 
hauled off back there to M street; and they lay there, I do not know 
how long. 1 disremember who it was. 

(). 68. How large was that building? 

27 —648 
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A. It was a one-story building; and I think about 50 feet deep. 

(). 69. What was it occupied for’? 

A. A part of the time as a tin shop; Cody used to occupy in 
there; you recollect that, I suppose. 

(). 70. How high was this story ? 

A. I will not say for certain; but I think it was 12 or 14 feet 
oh. 
(). 71. Had a store front? 
A. Yes 


. 72. How wide was it? 


hi 


Oo | Redirect examination by AMES: 

Q. 74. How long after that building fell down before you built 
the present building and had it ready for occupation. 

Burr objected | as] irrelevent, immaterial, and incompetent. 

A. It was down some time, but [ cannot recollect just the time: 


| could refresh my memory, so that I could tell pretty near, but 
would have to inquire. 


Ciel 


Witness excused. 
Tucke ron Block D 7 
GEORGE P. TUCKER sworn and examined by AmEs: 


Q. 1. What is your business ? 


A. A dealer in real estate. 

Q. 2. Where do you live? 

A. Lineoln, Nebraska: 1401 N street. 

Q. 3. How long have you lived in Lincoln ? 

A. Since April 1, 1-82. 

(). 4. Are you acquainted with the value of real estate in Lincoln ? 
A. Somewhat. 


(). o. Are you acquainted with the value of business property on 
the south side of the Government square ? 

A. To some extent. 

Q. 6. Do you know the property that is occupied by David May 
in block 54? 

A. I do. 

Q. 7. Do you know the value of the improvements on the prop- 
erty ¢ 7 

A. I should Say about $0,000. 

Q. 8. What is the value of the lot without the building ? 

A. I do not know just the width of these lots; but I would esti- 
mate that property at $200 a foot front; you can divide that up with 
your lots and make them whatever they are; they are not full lots 
all of them. 


“4 
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Q. 2. Would that be your estimate for all that property in that 
block except in the corner lots? 
A. Yes. 
Q. 10. Do you know the improvements on the property where 
Turner’s drug store is? 
A. There appears to be a warehouse back there which seems to sit 
across the line; don’t it, Mr. Little? (Little: No: I don’t 
do2 think it is: I think it ison his line; It ison thesame lot the 
drug store ison. A.(Continued). I should put that at $4,500 
Q. 11. The jewlry store occupied by Mr. Trickey ? 
A. I should put that at $3,500. 
Q. 12. And the shoe store occupied by Mr. Redford ? 
A. That is a deeper building than the other; I should put that 
at $4,000. 


» 


Cross-examined by Burr: 

Q. 15. Have you examined these buildings closely ? 

A. Why, I have examined them outside; | looked thetn over; 
yes, sir. 

Q. 14. Have you gone into the cellars? 

A. No, sir. 

Q. 15. Take the Trickey building; can you tell the depth of the 
building; do you know how many feet deep it is? 

A. I da not bv actual measurement; no, sir. I have been on 
both sides of the buildings—that is, on the each end of them. 

(). 16. Do you know how many perches of stone there is in the 
foundation walls of any of these stores, the Turner, Redford, and 
Trickey stores ? 

A. I do not know how many perches of stone there is in either 
of them. | | 

(. 17. Do you know the size of any of these three buildings, 
either the one occupied by Trickey, Redford, or ‘Turner ” 

A. I know pretty near the size of them; I think the lot where 
Redford is ris] between 21 and 22 feet. 

(). 18. In front? 

A. Yes, sir; they are all 142 feet deep. 

(. 19. I am asking just for the size of the building; how deep is 
the Redford building, do you know? 

A. | have been informed it is 80 feet; I have never measured it. 
| told you that I could not tell you about that. 

' Q. 20. Have you made any computation as to how many 
333 bricks in the walls? 
A. No. 

Q. 21. Any computation as to how many yards of plaster in the 
building? 

A. No, sir. 

Q. 22. And what the fronts of the building and the glass would 
be worth ? 

A. I have not figured up any items with regard to them at all. 

Q. 28. Or what the roofs of them are worth? 

= No, sir. 
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Q. 24. You just give your knowledge of the general prices of 
these buildings; you have not made any estimate on the several parts 
of these buildings, so as to pass your Judgment on these estimates? 

A. No, sir; have never been inside either one with a view of form- 
ing an estimate of value, though I have been in them all a great 
many times. 

Questions omitted in chief now asked by AMeEs: 

(). 26. Do you [know | the rental value for the last three years of 
these lots without the buildings—the ground rent; do you know 
what it would be? 

Burr objected [as] immaterial, irrelevant, and incompetent. 

A. I do not know, sir: there has not been any rented there. 

(). 27. Is there any usual rate in town for ground rent? 

Burr objected [as] incompetent, irrelevant, and immaterial 


A. Not that I know of. 


Witness excused. 


Stuart Oil thre Buildings and Testimony ot Donovan A% J kK. Dawson's 
Will. 


A. P.S. Sruart sworn and examined by AMEs: 


1. You are one of the parties to this suit? 

A. I think so. 

(). 2. You are the man who purchased property in block 54, a 
building from Mr Sherwin” 

A. Yes, sir; it is the west half of lot 5 and 9 feet and 5‘), | think, 
on the west side of lot 4. 

Q. 5. And from whom, if any one, did you negotiate that pur- 

chase? 

oo4 A. | did not negotiate it with any Ole eEACEeP the owner. 
Mr. Sherwin. 


( 


) 
j. 


Burr objected [as] incompetent, leading, and immaterial. 

A. Mr. Sherwin himself. 

Q. 5. Did W. T. Donovan, whose testimony has been taken in 
this case, negotiate with you concerning that purchase on behalf of 
Mr. Sherwin? 

A. He forced himself upon my attention two or three times and 
made remarks upon the property, but [ wished to avoid him entirely 
and he had nothing to do whatever in inducing me to purchase the 
property, though he pretends to sue Sherwin for commission; but 
he had no more to do with the sale of the property than you had at 


all. 

(). 6. Did he say to you at the time you bought that property any- 
thing about the adverse title brought by the Dawson heirs? 

A. Yes, he mentioned he could get a clear title for me, he 
thought. 

Q. 7 Did he say tor what amount? 


—— 


q 
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Burr objected [as] incompetent, immaterial and irrelevant. 
Question withdrawn. 
Cross-examined by Burr: 
Q. 8. For how much did Mr. Sherwin offer you these premises 
and to give you a warranty deed; what price did he say that he 


would sell at and give a warranty deed ? 


Ames objected [as] not proper cross-examination and immaterial. 


There was nothing said about it as far as I remember. 

Q.9. How much did Donovan tell you Sherwin would sell the 
premises for and give a warranty deed pending the negotiation ‘ 

A. He did not tell me anything i in relation to that point so far as 
I remember; nothing at all. 

Q. 10. You and Sherwin talked about the Dawson will pending 
this negotiation ? 

A. We had some conversation about it. 
330 Q. 11. Sherwin refused to give you a warranty deed at the 
price vou paid, did he not? 


Ames objected [as] not cross-examination. 


A. He did not choose to give a warranty deed in the pendency of 
the litigation. 

Q. 12. He told you he would not give you a warranty deed? 

A. I do not remember certain whether he said he would not or not, 
but I understood very well that he would not agree to give one. 

Q. 13. Did you not ask him to convey by warranty deed ? 

A. No; in the negotiation which we had with each other about it 
he gave me to understand, in the first place, he did not agree to give 
anything but a quit-claim. 

Q. 14. What reason did he express to you why he would not give 
a warranty deed ? 

Ames objected [as] incompetent, ini material, and not cross-examina- 
tion. 

A. Simply because the property was in litigation. 

(). 16. From this Dawson will? 

A. Well it was in litigation in the courts. 

(). 17. You knew at the time you bought this of Sherwin of the 
litigation referred to? 

Burr objected [as] incompetent, immaterial, and not cross-examina- 
tion. 


A. I knew the property l had bought—1 knew the decision of the 
court as far as the case had gone. 

(). 18. You knew of the constructions which Giles placed, or the 
construction of this will? 

Witness: Knew what? 

©. 19. You knew of the construction which Giles ¢ 1k iimed to be 
placed on this will? 


Witness: | knew 
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(Question continued): That Sherwin did not have the title to the 
land? 

A. Why it amounted to that, but I never understood what his con- 

struction of the will was—Giles’. 
dob (). 20. Before you purchased you went and read the will in 
the records ? 

Ames: I made this same objection to this question—immaterial 
and not proper cross-examlnation To all of these questions I make 
that. 

A. Well, I saw the will. 

©. 21. You went tothe records and examined the will with a view 
of ascertaining in your own mind its true construction ? 

Ames objected [as] immaterial and not proper cross-examination. 


A. No: | did not fo the records, that | know of. | do not think 


I did. 
(). 22. How long before you purchased this deed 7 
A. I did not purehase any deed. 
©. 23. That you examined the will? 


Ames objected [as] immaterial and not proper cross-examination. 


A. I saw the will as recited in the decision of the court. There — 
is where I saw the will—Judge McCrary’s decision. 

(. 24. Do you swear that you did not go to the county records of 
this county ? 
A. Yes, sir; I do swear. 
(). 25. What other title was it that Donovan told you he could 
you say that he mentioned he could get you a clear title ? 


JS 
- 
-+ 


Ames objected [as] immaterial and not proper cross-examination. 

A. Well, what that title was he never fully explained, as I know 
of. In theremarks thet he made to me he intimated that he could 
procure—I think he mentioned your name—trom you a clear title, 
and the sum I think he got down to in the end was ab’t $800, but it 
was a larger sum, to begin with. How he was going to get from you 
the clear title that he never explained, or how he was going to get 
the title any way. 

Witness excused. 
337 The further taking of testimony was here adjourned to 

Monday, October 16th, 1882, at the same place. 


On Monday, October 16th, 1882, the further taking of testimony 
in this cause was resumed in room number 3, upper floor, in the 
Government building, Lincoln, Nebraska, the parties being repre- 
sented by counsel as heretofore. 

Van Dorn on Purchase of 40 Acres of Land in Controversy and Im- 
proven nts thereon. 


WitiiaAM G. Van Dorn sworn and examined by AMEs: 


Q. 1. Where do you reside ? 
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A. South of town about a mile. 

(). 2. South of Lincoln, Nebraska ? 

A. Yes, sir. 

Q. 3. Your son is one of the parties to this action, is not he? 

A. Yes, sir. 

Q. 4. Who lays claim to the title to part of the land, joins ttle 
with him ? 

A. Mr. Geo. W. Lashus. 

Q. 5. How long have you resided in Lincoln ? | 

A. I have been here 11 years May last since I settled here. 

Q. 6. Do you reside on the 40 acres in controversy or not ? 

A. No, sir. 

Q. 7. Do you know when that land was purchased by your son 
and Mr. Lashus ? 

A, Well, I could not e ‘xactly come to the date. I think, though, 
74 or 5. I do not know which. 

Q. 8. Do you know whether they put any im provements on the 
land since they purchased it? 

A. They have broke up considerable ground—perhaps 35 or 30 
acres. 

Q. 9. What else have they done ? 

A. Put out considerable trees and have a little house on it. 

Q. 10. What kind of trees ? 

A. Well, they are shade trees. We have some called Russian stock 
and shade trees planted outside. 

Q. 11. What are the improvements worth, do you know? 

A. I should think they are worth 


Burr objected [as] not responsive, incompetent, and immaterial. 


d05 Q. 12. Say whether you know what they are worth or not. 
A. W hy, yes; I think I could come as near to it as any- 
body. 

Q. 13. What, in your opinion, are they worth? 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. I should-say they were worth at least $200, improvements put 
on that property. 

Q. 14. Do you know who negotiated this property for your son 
and Mr. Lashus’? 

A. I did myself; they never saw Mr. Burr or any other party that 
I know of. 

Q. 15. With whom did you make the negotiation? 

A. Mr. B ©. Burr. 

Q. 16. Who did he claim to represent? 

A. He claimed to represent Mrs. Dawson. 

Q. 17. Did you have, during the negotiation, any conversation 
with Mr. Burr as to the character of the title which would be con- 
veyed for the purchase? 

A. Yes, sir. 

Y. 18. What was it? 

Burr objected [as] incompetent, immaterial, and irrelevant, and 


arene weeinnenaee 


Suntaiaincaeacanan eee 2 


oP e n encie ananassae anaaeieeeeree e 


zs 


RNa Rt an ot 


i se a 


SSRs Aes ae eemmpecunem-aadrseeereee ee 


eee 


~ lg neem 
Pome 
Pe ete 


216 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


for the further reason that the witness’ evidence on that matter has 
already been put in evidence. 

A. Mr. Burr told me—I asked Mr. Burr about the title; he said 
it Was perfectly good, for Mr. Dawson in his lifetime had made : 
will and had willed all his property, both real and personal, to Mrs. 
Dawson. 

(). 19. Did he say that after or before the purchase? 

A. I think when we first commenced talking about the trade; I 
know before we bought the property. 

Q. 20. Who finally completed and closed up the purchase on be-. 
half of your son and Mr. Lashus? 

A. I did; yes, sir. 

Q. 21. Were you influenced in any way by this statement of Mr. 
Burr in making the purchase? 

Burr objected [as] incompetent, immaterial, irrelevant, and lead- 
ing. 

A. Of course Iwas. If Mr. Burr had told me it was doubt- 
339 = fuloranything of the kind I should have backed out quicker 
than a snap. 

Q. 22. Su ppose he had not told you the title was good. 

Burr objected [as] incompetent, immaterial, irrelevant, and lead- 

J 
Ing. | 

A. I would not have bought it 

(). 23. ‘To whom was the deed for that property delivered. 

A. Delivered to me. 
®. 24. Who delivered it to you? 

Burr objected [as] incompetent, immaterial, and irrelevant 
A. Mr. Burr. 


(). 25. Who paid over on the delivery the purchase-money t 
Burr objected [as] incompetent, immaterial, and irrelevant. 


A. I did. 

®. 26. Who did you pay it to? 

A. I paid $1,000 of it through the bank to the insurance com- 
pany ; the other $300 | paid to L. C. Burr. 

Q. 27. Do you know for what purpose this money was paid to 
the bank? 

Burr objected [as] incompetent, immaterial, and irrelevant, and 
not the best evidence. 

A. Yes, sir; the bank held a mortgage or the insurance company 
had a mortgage, and they done business through the bank; they 
had to release that property—their claim on it and through the 
bank; it was done by paying them $1,000. 

(). 28. Did any one direct you to pay that money to the bank? 

A. Mr. Burr must have told meso; I could not have been told 


by any one else. I do not recollect just now exactly how that was 


done. 
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(). 29. What did you think about these statements of Mr. Burr 
as to there being true or not—about the title? 
Burr objected [as] incompetent, immaterial, and irrelevant. 
A. Of course I thought they were true. 
(). 30. You believed them, did you? 
Burr objected [as] leading. 
[A] — a | 
(). 31. Was there negotiations with any one else besides 
340 Mr. Burr regarding that purchase? 
A. No, sir; I talked once to Mrs. Dawson, but she left the 
business to Mr. Burr. 
Cross-examined by BURR: 
Q. 32. Where does the Little house stand that you say is upon 
that land ? ' 
A. It stands right south of where Mr. Wooley used to live. 


Q. 33. Does it stand upon this 40-acre tract of land ? 
A. Yes, sir. 
Q. 54. Who put it there? 


%: * 
A. There was aman by the name of Frank that the house was 
built for; my son furnished him the money to buy the lamber, and 
he nailed it up himself. 
5o. Did he live in it? 
Yes. 
). 36. Now? 
A. That IS, Mr. Phelps lives there. 
i 537. Whose house is it? 
A. My son’s; Mr. Phelps is working for us. 
(). 58. What size is it? 
A. It is a room 15 to 16 feet square, and then there is an addition 
to it, stables, and one thing and another. 
(). 39. Two or three stories high, is it? 
A. No, sir; one story. They do not build three stories with that 
much money. 
(). 40. Got a cellar under it, has it ? 
A. | guess not. 
(). 41. Does it stand upon a stone foundation * 
A. I do not know; I think it does, 
Q. 42. Don’t it stand upon the land so that you can move it off if 
vou wish ? , 
A. I do not know; I did not examine it very close to know about 
that. 
(. 48. Do you know how much lumber is in it? 
A. No. 
(). 44. Painted ? 
A. I think not. 
(). do. Got any doors? 
A. Yes; two or three doors. 
(). 46. Got some windows ? 
9S—H48 
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o4] A. Yes; I do not know how many; one ortwo. It isa 
good comfortable house for a tenant to live in. 
. 47. What do you think the house is worth ? 

A. I do not know; I[ suppose 

Q. 48. [f it is 15 to 20 feet one way, and in addition doors and 
windows, 1s it worth $150? 

A. No, I do not think it is worth $150. 

@. 49. What would it be? 

A. $100. 

Q. 50. You have been acquainted with Mrs. Dawson—that Mrs. 
Dawson that you spoke of was Mrs. Editha J. Dawson, was it not? 

A. I supppose so; I do not know about that; I knew Mrs. Daw- 
son, the widow. 

Q. 51. She is the person from whom you got the deed ? 

A. I got the deed from her; it is in her name anyhow. 

Q. 52. And she lived right within a mile of you—a half a mile or 
some such matter ‘ 

A. I do not know how far it is, a mile or a mile and a half. 

(). 53. You have been here 11 or 12 years t 

A. Yes. 

@. 54. Known her all the time? 

A. I never was in her company more than once 
55. When you went to see about this land ? 
A. I do not recollect any oO r time. 

Q. 56. Did you get any 2 ew of this land ? 

A. Y es. sir. 

®. 57. Who made the abstract ? 

A. You got it for me. 

Q. 58. Do you know where the abstract is ? 

; . = it is at home. 

Q. Do you know where the abstract is? 

A. 1 think we have got it in our papers at home. We generally 
take care of them that way along with the deeds. 

Q. 60. Did you not swear that you went to a person of the name 
of Doe. Yeazel, who was then in the employ of Mr. T. M. Marquette 

and got the abstract of Doc. Yeazel? 
342 A. Maybe I do not know about that; Idid not charge my 
mind with that. 

Q. 61. Will you not get that abstract and bring it to the reporter 

A. I can do it if you give me time. 


except once. 


Burr: I wish you would. 


Q. 62. What is the fair rental value of this 40 acres—say, from 
1874 down to the present time ? 

A. We did not get anything from it the last year at all. (Burr: 
I object to that as not responsive to the question.) We have not got 
any. 

Q. 63. Please tell the examiner what the fair annual value of the 
rents, issues, and profits of that 40 acres is. 

A. I could not do it. 

Q. 64. Will you swear it is worth nothing ? 
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A. I would not swear that. 
Q. 65. Do you swear it is worth nothing ? 


Ames objected [as] incompetent and not proper cross-examination. 


(. 66. You have assisted and aided your son every year to work 
and till this land, have you not? 

A. The first year we got the land it just lay in grass, and it was 
pastured by Tom, Dick, and Harry and everybody else. (Burr: I 
object and move to strike out the answer as not responsive.) | 
have been around there and,seen how things were going on. 

Q. 67. You have aided and assisted your son, and some of the time 
your son has been away and you have done it all yourself, or under 
your supervision, since you got the deed, have you not? 

A. Part of the time I have been away; I have been in Indiana 
three years. : 

Burr: That is not responsive, and | move to strike it out for that 
reason. I now ask the reporter to ask the last question. 


Question 67 repeated by the examiner. 
343 A. My answer to that is I was not here; I was gone three 
years of the time to Indiana. 
(). 68. Tell the examiner what is the fair annual value of 
the rents, issues, and profits of that land during the time you were 
here. 


Ames objected [as] incompetent and not proper cross-examination. 


A. By taking it up year by year I could answer this way: The 
first year we got that land it was waste; nothing was on it; it was 
grass, pastured by anybody and everybody ; then during this time 
grass was free; then after that 1 went to Indiana and was gone until 
last year. 

Q. 69. Gone to last year’? 

A. I believe a little over a year. 

Q. 70. You swear you have been gone from ‘74 or '75 to last year, 
do you? 

A. I might have been home part of a year; [ think I came home 
during the summer. , 

Q. 71. You have been absent 6 or 7 years ” 

A. No: I was absent three vears. 

Q. 72. During the four or five years you have been here what 
was the fair annual value of the rents, issues, and profits of that 
land? 

A. I cannot answer that question ; | can answer what it is worth 
how. 

Q. 73. What has it been worth the last three years ? 

A. There has nothing been raised on it until this year except the 
grass. 3 

Q. 74. Then you swear that the value of the rents, issues, and 
profits for the last year were nothing? 

A. Last year there was nothing raised on the ground at all; only 
the man intended to raise it. re 
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Q. 75. Then it was worth nothing ? 

A. You recollect last year was the drouth. 

Q. 76. Then it was worth nothing ? 

A. This year it was a pretty good crop. 

@. 77. Then it was worth nothing ? 
o44 A. I do not say this year, but previous years 
(). 78. What do you say this year ? 

A. I should say this year it is worth $50 or S60. 

Q. 79. What was it worth two years ago ¢ 

A. It was not worth anything. 

Q. 80. I did not ask you what the value of the stuff you raised 
was. I ask you what was the value of the use of the 40 acres of 
jand in this neighborhood ? 

A. Lam not familiar. | do not recollect any person making bar- 
gains. 

Q. 51. You own 40 acres adjoining this? 

A. I own ten acres cornering witli it. 

Q. 82. Do you swear since 1874 or ’5 that the use and occupation 
and rents of your ten acres have been worth nothing” 

A. No, sir; I have got a great deal of fruit on that place—apples, 
pears, cherries, peaches, and small fruits of every description. 

Q. 83. What has been the value of your 10 acres sinee 1874 and 5? 

Ames objected [as] incompetent, immaterial, and irrelevant. 


A. I do not know. 


Re-examined by Mr. AmMEs: 


Q. 84. Who procured the abstract; did you or Mr. Burr? 
A. Mr. Burr. 

Q. 85. What did you pay for that land, Mr. Van Dorn” 

A. $1,300. 

Q. 86. Do you know what it was fairly worth at that time? 
Burr objected [as] irrelevant and immaterial. 

A. It was not worth any more than that. 

Q. 87. What was it fairly worth ? 

A. I should think it was worth $1,500. 

Q. 88. Do you know what it is worth now ” 

Burr objected [as] incompetent, immaterial, and irrelevant. 
A. Some say it is worth $50 per acre. 

Q. 89. Do you know or not? 

Burr objected. 


349 A. I do not know; there has no property been sold. 


Witness excused. 
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Little’s Building wken Erected. 
S. W. Lirt.e retook the stand and testified: 


1. | am ready to answer the question about the time that building 
was erected. It was the Ist of May, ’78, that May went into the 
building. 

AmMEs—z2. Was the building erected the preceding winter or spring? 

A. It was that spring, I suppose, or maybe in the winter some, but 
it was then it was finished—ready for occupation. 


(Witness excused.) 
Lansing. Value of Property in Block 54. 


J. F. LANSING recalled and examined by AmgEs: 

Q. 1. Do you know the value of the property in controversy in 
block 54 in this city ? 

A. L expect I do. 

Q. 2. Will you give the reporter the value of each of these lots 
and buildings as they stand ? 

Burr objected [as] incompetent, immaterial, and irrelevant 

A. Why, the lots are worth, I should say, about $5,000 apiece. 

Q. 3. Without the improvements? 

A. I would say they run less than 25 feet there; I should say Mr. 
Little’s was worth perhaps $5,000 sure, and the rest not quite as 
much, say $4,500. They are 18 by 142 feet. Mr. Little’s ts 25 by 142. 

Q. 4. That is the valuation of the lots without the improvements? 

A. Yes, sir. 

Q. 5. State the vaiue of the improvements on these lots. 

A. Why, Mr. Little’s is worth about $5,000, as near as I could 
judge, and the next one this way is worth at least $4,500; that is a 
little deeper than the other one. 

(). 6. Which one is that? 

A. The Turner building. 


Q. by Burr: Are you speaking about the value? 

A. Yes. 

Burr objected [as] incompetent, irrelevant, and immaterial. 
o46 (). 7. The one oecupied by Trickey’s jewelry store ? 

Burr objected [as] incompetent, irrelevant, and immaterial. 

A. I should say in the neighborhood of $4,000—and the other one 
the same; they are about one depth. 

(). 8. That is the one occupied as a shoe store ? 

A. Yes. 

Q. 9. Do you [know] what the rental value of these lots would be 
without the buildings—the ground rent? 

Burr objected [as] incompetent, irrelevant, and immaterial. 

A. I don’t know — I am prepared to say what would be the ground 
rent. I have never had occasion to rent ground in that way. I 
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could not say very well what the ground rent would be, but I could 
approximate it. 
Cross-examined by BuRR: 
Q. 10. Do you know—taking Little’s building—do you know how 
long it is, and how deep it is? 
A. Zea, ar. 
(. 11. How deep is it? 
A. 100 feet. 
(). 12. How high are the walls * 
A. 10 to 12 feet—12 feet in the first ceiling and 10 the next. 
2 13. How many brick are there in the walls ? 
I do not know, sir. 
o 14. on you acqui ainted with the price of brick per thousand ? 
A. Yes, s! 
Q. lo. Do you know how high the stone foundation 1s ? 
A. I do not know as I do, to an inch. I do, pretty near. 
(. 16. You cannot tell how many perches of stone there is in the 
foundation ? 
A. Not unless I went and measured them. 
(). 17. Do you know what the front is worth to the building ? 
Witness: The front and the glass outside without any brick ” 
Burr: Yes. 
I know pretty near what they are worth. 
Q. 18. Have you made any detailed examination of any one of 
these buildings ? 
A. No, sll 
S47 Q. 19. You cannot tell how many bricks there are in any 
of these different stores ? 
A. I cannot tell how many brick. 
(). 20. It is only from looking ¢ 
A. My general knowledge is not from just looking; it is from build- 
ing myself and from general knowledge myself of such stores. 
Q. 21. But not from making a detailed estimate of the buildings 
or any of them ? 
A. No, sir. 
Is Trickey’s building and the building oceupied by the 
shoe store the same depth t 
They are not; I made a mistake there. The Trickey building 
is the short building; the other one I recollect there was a piece put 
on the same as the othe Tr. 
Q. 23. One is 20 or 25 feet longer than the other” 
A. One is 80) and the other is 60. 
(. 24. So your estimate of the Trickey building would be lower 
than that? 
A. age a trifle lower. 
Q. 25. In making your estimate of $4,500 on the premises occupied 
by _“neattion _ does that include the warehouse in the rear ? 
A. No, sir; the warehouse Mr. Turner built himself; I understand 
there is nothing about that. 
(). 26. What is the valuation of these stores, lots, and buildings, 
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and everything just as they stand; takeS. w. Little’s building, what 
is it worth, the building occupied by May‘ 
A. I guess it is worth $12,000 ; I think it would sell for that. 
@. 27. And of course the real estate would be worth $12,000 less 
what the building is worth ? 
A. Well, no; I do not get at it in that way, because when parties 
come to buy they find a tenant in it, and they look for an in- 
48 ~=vestment on $12,000, and the rent would bring it. To come 
to cash figures, it would not figure that if you get the lot and 
the cost of the building; if you mean the right down cash value of 
the lot and the building, I would not say but $10,000. 
(). 28. What is the \ aluation of the Turner store and lot ? 
A. That would, perhaps, come something less. It is not as deep 
as Mr. Little’s by 20 feet. 
(). 29. What would it be worth, $9,500? 
A. It would be worth $9,000. 
Q. 30. And the other two would be worth $9,000 in your opinion? 
A. Excepting the Alexander building; that is shorter; there 
ought to be at least $500 difference between these two. 


Witness excused. 

The further taking of testimony was here adjourned to Thursday, 
the 19th day of October, 1SS2, at the office of Messrs. Harwood & 
Ames, attorneys-at-law, Lincoln, Nebraska. 

On the aforesaid Thursday the further taking of testimony in the 
“ause was further adjourned until Saturday, October 21, 1882, at the 
office of the aforesaid Harwood & Ames. 


On Saturday, October 21st, 1882, at the office of Messrs. Harwood 
& Ames, attorneys-at-law, Lincoln, Nebraska, the taking of testi- 
mony in the-cause was resumed, Mr. Ames and Mr. Hall appearing 
for the parties S. W. Little and others, and Mr. L. C. Burr for the 
parties Ezekiel Giles and others. 


Hawley asto W. I S. W.19 Sy , Land in Controve rsy. 
ALLEN W. HAWLey sworn and examined by Ames: 


Q. 1. You are one of the parties in this case? 
A. I believe so; yes. 
(). 2. Where do you reside? 
In Lincoln precinct. 
Q. 3. How long have you resided in Nebraska? 
A. Seven years last March. 
349 Q. 4. Have you lived at Lincoln all the time? 
A. All the time. 
Q. 5. Is the west half of section 19, in township 10 north and range 
7 east, the land in controversy here, in which you claim an interest 
or title? 
A. Yes. 
Q. 6. When did you purchase that land ” 
A. I acquired my title April 4th, 1878. 
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Q. 7. When did you negotiate the purchase of it—when did you 
make the bargain ? 

A. Well, it was probably near two weeks—two weeks or ten days— 
previous; I cannot give the exact date. 

Burr: [Q.} 8 When? 

A. April 4th, ’78, when I got my title. 

Q@. 9. Did you have any conversation with L. C. 
title ? 

Burr objected [as] incompetent, immaterial, and irrelevant, and 
he was the buying his title of an insurance company, or some trustee 
of an insurance company, his grantor being holding the land for the 
Union ‘Trust Life Insurance Company on trust? 

A. I did. 


Q. 10. You may state, in your own way, what that conversation 


Burr about the 


was and when it was. 

Burr objected [as] incompetent, immaterial, and irrelevant. 

Witness: Do you want I should state how I came to have any 
conversation ? 

AMEs: State what the conversation was and how you came to 
have it. 

A. lL asked Mr. Burr in reference to thie title to the piece of land 
in question, and he considered it good. He said he had a short time 
previous written—lI think it was to Lombard, Jun’r—that he had 
written to him in reference to that, and he had stated to them he 
would perfect the title of any defect for $125, and I could not be 
positive now whether I asked him whether he would do it for me or 

not. He said he would do that for me—enter into a contract. 
300 That was done before | had demurred. If I may state, I had 

made a sort of verbal contract with Mr. Rood, who I under- 
stood to be the agent,and when I came to get the land I found 
that a man—there was a man [who] had taken possession of it, and 
I told him I wished he would let me off, and he said he had for- 
warded my proposition and they had accepted it. I could not be 
positive about that, quite, but at any rate he took $100 less for the 
property in consideration of that defect, and I then told him that | 
would not draw the writings till [| had made a contract with Mr. 
Burr. I did so, and then we drew our writings. 

Burk: We move now move to strike out all this evidence because 
the witness does not say that he claims to have a written contract, 
and the writing is the best and the only original evidence. 

Witness: I could state with reference to that contract; that con- 
tract is lost; [ have not seen it since C. C Burr had it. 


Q. 11. Have you tried to find it? 

A. Mr. C. C. Burr has searched for it. 

@. 12. That was the contract ’? 

A. Yes; with L. C. Burr. 

Burr: No; Burr and Webster. 

Witness: Yes; but my contract.was made with you. 
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Q. 13. Did this conversation with Mr. Burr influence you in any 
manner in purchasing the property ? 

Burr objected [as] incompetent, irrelevant, and immaterial, and 
leading. 

A. Yes; it did. 

Q. 14. How did it influence you ” 

A. Well, I objected to buying this property till I had this con- 
tract with Mr. Burr, and I talked with him about it. Mr. Rood re- 

ferred me to Burr. 


ool 0.15. W be at did you pay for the land ” 
A. $2,425 
(. 16. De you cid what its fair market value was at that time? 
Burr objected [as] incompetent, immaterial, and irrelevant. 


A. I considered it 

(. 17. Answer “ Yes” or “ No.” 

A. I regarded it as very cheap property at that time or | should 
not have bought it; others made the same remark. 

[8. I ask you if you know what the value of the land is now? 

A. I have my opinion of 1t—that I think I know. 

Q. 19. What in your opinion is its fair market value now? 

Burr objected [as] incompetent, immaterial, and irrelevant. 


[ have sold a portion of it for $60 an acre, and I regard it as 
worth that to-day. 


Cross-examined by Burr: 


Q. 20. You say you made a contract with L. G& Burr? 

A. I made it with L. C. Burr; but really when it was signed it was 
with L. C. Burr and Webster. 

Q. 21. Webster & Burr as law partners? 

A. I presume it was. 

Q. 2 ae pursuance of that contract did they do anything for you? 

A. Ye 

Q. Zo. Wh: at did they do? 

A. ~ ‘y prosecuted to perfect the title in my name. 

(). 24. Perfect the title in what respect ? 

A. Well it was—so far as they prosecuted it—it was in reference 
to a tax-title. 

®. 25. Your whole contract with Webster & Burr was with refer- 
ence to a tax-title? 

A. The contract; I think it was. 

(). 26. Walsh & Putnam’s old tax-title ” 

A. That related to the 40 acres of land 


Q). 27. And the conversation you held with Burr & Webster re- 
lated only to this tax- title? 
352 A. I think that L. C. Burr told me he considered the title 


good for this piece of land. 
(). 28. Did the written contract relate to anything else but the 
tax-title of Walsh & Putnam ? 
29—-648 
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A. I think not. 
(). 29. And the question was whether Walsh & Putnam held the 


land under the tax-title? 

A. That related to the 40 acres of land. 

Q. 30. That was the dispute in the action? 

A. In the first place I asked a question of you in reference to the 
title to the land. You said you regarded it as good, and that you 
had written to Mr-—what is his name—that you would perfect the 
title for so much. I would not say that you 

Q. 31. That is, that it would cost $100 or $125—whatever vou say 
to pay up and remove the tax-lien from the prop- 


it is—at the most 
erty! 

Wrrness: Furthermore you observed, in the first place, that Mrs. 
Dawson was interested in perfecting that title. You was her attor- 
ney and that would be her consideration. Mr. Webster objected at 
first she was nothing to tt, but you said you was her attorney. 


Q. 32. In pursuance of that contract Webster & Burr brought suit 


and removed the tax-title for S125 4 


A. Yes. 


(). 50. And put the thing into court and removed the tax-title in 


the district court of Lancaster county, Nebraska; is not that a fact? 


A. I suppose it amounts tothat. I paid a certain sum into court, 


and I suppose you did; that is what I judge. I do not think; I 
know I| paid the costs—I think I paid the costs. 

Q. 34. At this time you were arranging with the insurance com- 
pany; were you not? 

A. Yes. 

@. 35. You bought it under a contract ? 

A. No written contract. 

Q. 36. You did not receive a deed from the company’ 

A. Yes. 

Q. 37. In the first place? 

A. Yes, sir. 
OOo (). 38. And gave them back a mortgage deed? 
A. A mortgage deed. 

(). 50. At the time you entered into this contract with Webster & 
Burr for the removal of this tax-lien, what was said about the 
Dawson will, if anything? 

A. I was not aware that the land was conveyed by will at that 


; 


time. 
q. 40. L. C. Burr and J. R. Webster talked nothing about the 
Dawson will at that time? 

A. No, it was some time after before I knew of that will. 

(. 41. You were in the same situation as | wasin; you were in as 
much ignorance of the Dawson will at that time as L. C. Burr and 
J. R. Webster? 

A. I guess I was as much, and maybe a little more. 

Q. 42. At the time this controversy about the Dawson will came 
up, did not L. C. Burr come to you and have a conversation with 
you about the will, long after you got your deed? 


leaden 
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Witness: Do you want me to relate that conversation or just 
answer that question? 

Burk: Just answer the question. 

A. I do not know what you are getting at; I rather think I went 
to your office; that is my impression. 

(). 43. C. C. Burr’s office? 

A. I guess it was. 

Q. 44. Did I not then advise you and then tell you not to pay any 
more money to the insurance company for the land, and to refuse 
to pay them on account of this matter, and you thought you had 
bought your title? 

A. No, Ido not recollect anything of that kind; I will tell you, 
perhaps 

Q. 45. At that time did you not say that you had only paid $500 
or about that sum on the purchase price of that land? 

A. I will tell you, Mr. Burr, or would you rather have it as you 
ask questions? 


Burr: You may relate. 

Ans. cont'd. In speaking about that you told me that you 
354 thought I had a warranty deed—a warranty deed from—— 

Burr: [ suppose I did. 

Ans. cont’d. And afterwards I took that deed up to C. C.’s, and he 
thought it was a warranty, looking over it; and finally Mr. Kelley, 
his partner, said it was not. The form was was an Illinois form; 
and the words “quit claim” was not in the deed. And there was 
some sort of a guarantee; as I understood it merely guaranteed their 
title. It wasa new form to me. I theught I had got a warranty 
deed, but if 1 had it was through their mistake. I did not suppose 
| was to have a quit-claim deed because there was any defect in the 
title aside from that, because if I had—if they had only proposed to 
give mea quit-elaim deed, and there was no defect of that kind, I do 
not think I should have bought the property. [I supposed the title 
was good in every way but that; I asked you that question, and you 
said “ Yes.” 

Q. 46. Did you pay Webster & Burr anything; did you approach 
them to look up this title and give you a legal answer as to the title 
to this property t 

A. No, sir. 

Q. 47. Did you furnish any abstract to Webster & Burr and ask 
them about this property? 

A. No, sir. 

(. 48. Did you employ them to investigate the title and give you 
an opinion whether it was good or bad” 

A. It may be 

Q. 49. Did you employ Webster & Burr to investigate the title 
and examine the title to this land at the time you purchased it, and 
give you an opinion whether the title was good or not? 

A. If I did I did it in that contract. 

Q. 50. In a written contract you had? 
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A. It was like this 
Q. 51. Wait a minute; I want an answer to my question; I want 
to know what we have done for you. Did you employ Web- 
ster and Burr, or either of them, to examine vour title at the 
time you was purchasing this property from Van Gasbeck as 
trustee for the Union Mutual Life Insurance Company? 

A. I would not Say that I did. 

(. 52. Will you say that you did” 

A. I could qualify it a little and say it. 

Q. 53. I want to know if vou did. I want to know if you em- 
ployed Webster and Burr, or either of them, to examine the title 
you was buying from Van Gasbeck ? 

A. No; so far as that question goes, I did not. 

Q. 54. Was Van Gasbeck your grantor ” 

Witness: I did not employ you to examine; it was like this. 

Q. 55. Did vou submit to them any abstract and ask them to pass 
upon the title to this land for you ? 

A. No. | 

Q. 56. Was Van Gasbeck your grantor; was he the man you was 
purchasing from at that time? 

A. Well, I will say I do not know. 

Q. 57. You did buy any title from Webster & Burr at that time, 
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or either of them ? | 

A. They agreed to perfect the title. 

Q. 58. Was you buying any title from Webster & Burr at that 
time? 

A. Well, I will say I do not know. 

(). 59. Did Webster & Burr agree to do anything but professional 
service in removing the tax title ? 

A. Webster—Mr. Burr said he would perfect the title for $125 

(. 60. Perfect it from what? 

A. He did not say what to begin with. 

Q. 61. Have you hunted for this contract you say you have from 

_ Webster & Burr? 

A. I got Mr. C. C. Burr to look for it in his office, and the boy 
looked for it; and the bov said that L. C. Burr had the contract last 
and never returned it. 

Burr: I did not ask what L. C. 
out. 

356 Witness: I am in the habit of telling the whole story full 


Burr did, and move to strike that 


and complete. 
Q. 62. Have you asked anybody but C. C. and his boy to hunt 


it up? 

A. Yes. 

Q. 63. Will you examine your papers and files and bring to the 
examiner here the contract you say you have with Webster & 
Burr? 

A. I do not think I have anything of the kind. 


Q. 64. Webster & Burr were a firm of iawyers, were they. not, 
doing business in Lincoln at that time ? 


NB 
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A. I suppose they were. 

Q. 65. Did not Webster & Burr agree with you that for $125 they 
would remove this tax lien? 

A. Yes. 

(). 66. Did they agree to do anything more than that? 

A. L. C. Burr told me he he would give a good title for $125, and 
then he made a contract. 

(). 67. You say this contract will say that? 

A. | cannot be positive to every word in that contract. 

(). 6S. You won’t Say that ? 

A. No; in a general sense I do say that. 

Q. 69. Will you say that L. C. Burr warranted the title to this 
land out here for $125? 

Witness: In the contract ? 

Burr: Yes. 

A. I would not say that. 

Q. 70. Will you say he warranted the title in any respect for 
S125? 
A. I will swear he said he would give mea good title to the land 
for $125. How could he think I was 

(2. 71. You remember he used these words and -no other ? 
A. Yes, to begin Then he went on—— 
Q.72. Did you pay $125 then ? 
A. N 
(). 


0). 

73. Did he agree at any time, in writing, to make you a good 

title in writing and warrant your title you bought from Van Gas- 
beck for S125? 

SOE A. He did not refer to Van Gasbeck, nor anybody else 
that I know of, but he said he considered the title to that 

land to be good, and that time, as | understood it, he could remove 

that and not pay one solitary cent. 

(). 74. Remove what? 

A. The defect regarding——— 

(). 75. What was that defect? 

A. When you made it then you got it to the tax-title, but your 
first expression was that the title was good, and you gave me assur- 
ance of that; I want to say that 

(). 76. Who was Mr. Rood? 

A. A man doing some business; the same man doing business 
with. Hardenburgh. 

(). 77. He was the agent of the insurance company, was he not, 
you were purchasing the land of? 


A. Yes. 


W itness excused 


Beach on Auction Sale. 
J.T. Beacn sworn and examined by AMEs: 


(). 1 Where do you reside ? 
A. I live on T and 16th streets, Lincoln, Nebraska. 
Q. 2. How long have vou lived in Lincoln ? 
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A. I have lived here about 14 years. 

(. 5. What has been your business ? 

A. I have farmed awhile and been draying awhile; draying at 
present. 

Q. 4. Do you remember a public sale of lots in this town in be- 
half of Editha Dawson ? 

A. I do, sir. 

Q. 5. Were you present at that sale? 

A. Yes, sir. 

Q. 6. In what capacity ? 

A. They hired me to drive a carriage Lo carry the auctioneer and 
clerk down there. 

(). 7. Was Mr. L. C. Burr down there? 

A. Yes, sir. 

(. 8. Did you hear him make any public statement in_ reference 
to the title at that sale? 

A. Some parties asked while the sale was going on or just be- 
fore 


B05 Burr objected [as] not responsive to the question. 


Ames: Answer that question, “ Yes” or “ No.” 
A. Yes, he did. 
Q.9. Do you know in what capacity Mr. Burr attended that 


sale ? 
surr objected [as] incompetent, irrelevant, and immaterial. 


A. Yes, I know. 

®. 10. What was it? 

A. Attorney or agent; I know at least I paid him some money 
for her: he was the one that notified me; | owed some money and 
[ paid it to him; he drawed up a contract. 

Q. 11. State what statements he made regarding the title. 


Burr objected [as] incompetent, immaterial, and irrelevant, fixing 
no time, date, or place, nor that any of the defendants were present or 
relied on any supposed statement. 


A. He stood up in the buggy or carriage where he: was and said 
the property was all clear, the title would be good, clear of taxes 
and everything, and there would be a warranty deed given, and a 
certain portion paid down and a certain portion run three years ; 
that is the terms; I bought some and others bought that way; the 
title would be ood. 

Q. 12. Did he say anything in reference to Mrs. Dawson’s con- 
nection with the matter? 


Burr interposed the same objection as to question 11. 


A. Nothing, only that the estate was in debt, was owing an amount 
of money, and this property she had perfect authority and liberty 
to sell this property ; it was her property and gave her full liberty 
and power to sell the property and the deed would be good. 
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Q. 12. Do you know when that sale took place ? 

A. Well, 1 could not tell you just the year now; if I had my 
papers here; I bought some land. 

(). 15. Whereabouts was this statement made? 
359 A. It was made about two blocks from where Sawyer lives ; 
it is where I bought some lots. 

(). 14. In what direction from the capitol? 

A. Southeast, towards Fitzgerald’s and Sawyer’s. 

(. 15. Was the statement made more than once? 

A. Well, I would not be positive now whether he made it more 
than once, but I am certain of once, though. 

(). 16. Was there a sale of property in South Lincoln at that time? 

A. Yes, sir. 

Q. 17. Were any statements or representations made there ? 

A. Not as I recollect of it now. 


Witness excused. 


Roberts’ Improve ments in Block 54. and Cross-Ex'd as to Lots in South 
Lincoln. 


ARTEMUS Roperts sworn and examined by AMrs: 


Q. 1. Where do you live? 

A. | live near Lincoln. 

Q. 2. How long have you lived there ? 

A. 11 years and over. 

Q. 3. What is your business? 

A. Architect. 

Q. 4. Do you know this property in controversy ; that portion of it 
that is situated in block 54? 

A. Yes, sir. 

Q. 5. Do you know the buildings situate on that property ? 

A. Yes. 

Q. 6. Do you know the character of the foundation and basement 
walls of the buildings—the material and structure? 

A. Yes; I have examined them recently. 

Q. 7. State what is the character and material, and durability and 
structure, and all that sort of thing—suitableness for the purposes 
for which they are used. 

A. The foundation of Mr. Little’s building is a good substantial 
wall of limestone. The foundation of the other buildings were 
made originally of sandstone, and afterwards the cellars were sunk 

deeper, and the floors laid down to correspond to the grade 
360 of the street,and limestone walls were built inside of the sand- 

stone walls to retain them, and three feet above the cellar 
floor, so that now the sandstone walls are entirely free from any 
contact with moisture, and are entirely secure. 

Q. 8. When did you make this examination” 

A. I made it 2 or 3 days ago. 


Cross-examined by Burr: 
Q. 9. Are you acquainted with Eliza W. Pillsbury ? 
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Ames objected [as] not cross-examination. 


Q. 10. Are you acquainted with a lady of the name of Pillsbury, 
one of the defendant—plaintiffs In this action ? 

A. No; I do not know any one who is plaintiff in this action of 
that name. 

(). 11. Are you acquainted with a Miss or Mrs. Pillsbury ? 

A. Yes; | am acquainted with a lady of that name who lives in 
Illinois. 

(). 12. You have a deed to a certain lot in Dawson’s addition to 
South Lincoln, have you not? 

A. Yes, sir. 

@. 13. Can you give the number of the lot and block ? 

A. I have 6 lots there—the north half of block 41 in Dawson’s ad- 
dition to South Lincoln. 

@. 14. Eliza N. Pillsbury; that is her name; what is her name? 


Ames: What is whose name? 


Witness: Who are you asking about? 

@. 15. You are her agent out here? 

A. No, sir. 

Q. 16. Has she got any agent here? 

A. No, sir. i 

(. 17. Has she got any attorney out here? 

A. Not that | know of. 

@. 15. Did you execute a mortgage on lots 1, 2, 5, 4, 5, and 6, in 
block 41, in Dawson’s addition to South Lincoln, to Eliza N. Pills- 
| bury? 


a " 


Ames objected to this and all of these questions as Hot Cross-ex- 
amination and leading. 


A. No. 
36] (. 19. Did you not give a mortgage on this half block to 
Eliza Pillsbury ? wy 


A. No, SIP. 
Q. 20. Did you not give one to Mrs. Pillsbury ? 
A. Yes, sir. 
Q. 21. What is her name? 
A. Her name is—initials are L. N.—Louisa, I think—I do not 
know. 
Q. 22. She holds a mortgage of these lots from you to her? 
A. She held a mortgage on these lots. - 
(). 25. From you to her? 
A. Yes; the mortgage has been cancelled, but I have not had the 
cancellation recorded. 
Q. 24. When did you pay her the full amount of this mortgage ? 
A. Within a few weeks. 
(. 25. At the beginning of this action, then, she did hold a mort- 
gage upon this half block ? 
A. I expect so, at the time of the beginning, that and other prop- 
erty connected with: it. 
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Q. 26. Did you ever authorize or employ any attorneys to begin 
this suit here in her name? 


A. No, sir. 


Witness excused. 


Burr on Valuation with Mrs. Dawson. and Auction Sale. 
# C. BURR recalled and examined by AMES: 


(). 1. When were you first employed by Mrs. Dawson as her agent 
and attorney with reference to her estate—that is, the estate in con- 
troversy | , 

A. Well, I have looked up the date of that, but it has now escaped 
my memory; [ cannot give the exact date, but the action I brought 
against S. bb. Galey for her would show. 

(J. 2. About what time as near as you can remember ? 

A. | would say, to the best of my recollection, in fall of 1874, 
winter or spring of 1875 was my first dealing with Mrs. Editha J. 
Dawson. 

(). +. What was che nature of that employment 4 

A. Well, the way I got to be her attorney was that | pur- 

362 chased the law library, and I might say some of the good will 

anvhow of S. B. Galey, who is a practicing attorney; when | 

bought his law library and the rest of his oftice he turned over Mrs. 

Dawson as a client to me, or turned ovxér her business to me to act 
as her agent. 

(). 4. What was the nature of the business or employment—what 
did you do? 

A. I never had any conversation with her as to what business | 
should do. 

(). 5. What did you do in the course of the service ? 

A. | attended to anything she requested me to do. 

(). 6. What did you do? 

| A. ] Negotiated the sale ot her prop rtiyv and looked after her 
business; whenever she wanted me to sue a party | brought action 
and sued them; and whenever she wanted me to seil a piece of 
property for her I done that. 

(). 7. During the time you were in her employment you negoti- 
ated the sale of nearly or quite all of the estate of Jacob Dawson 
that had not already been disposed of at the time you were employed 
as her agent? 

A. All of the estate of Jacob Dawson had been sold by Mr. Galey ; 
all the property left under his will (as [ have since found out) was 
sold by Mr. Galey under a written power of attorney by Mrs. Daw- 
son to him; he sold all of it but some scattering lots—some of the 
poorest lots in Dawson’s addition to South Lincoln; there was a very 
few of these lots left. 

(). 8. Those you negotiated yourself or most of them ” 

A. No; | done this; when I took charge of her business there was 
large judgments agaitist her, and she was owing some debts; I ad- 
vised with her, or else her sons told me to advertise; I done it for 

30-—648 
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her—assisted in doing it for her with her sons—advertised 
363 these scattering lots in South Lincoln, together with lots she 

owned in Capital addition, which was her own property ; 
advertised these lots through advertisements; had an auction sale of 
them, and sold them ; I think that was in 1877, perhaps. 

Q. 9. Did you sell out all that were left ? | 

A. We sold a good many of them. Some we could not sell. They 
brought nothing; they were in sloughs, and did not bring any- 
thing. 

Q. 10. Did you negotiate any at private sale? 

A. Yes, I think I negotiated a dozen or two dozen of these lots— 
not to exceed two dozen, I do not think, because there was not so 
many in Dawson’s addition to South Lincoln. 

Q. 11. When you took charge of the business, the fact is Mrs. 
Dawson herself had no business capacity or experience—that is the 
fact ? 

A. No, sir; I always found her to be quite a shrewd person, quite 
a shrewd business person. 

@. 12. As a matter of fact the negotiation of sales and business 
was entrusted to you from the time that you were employed ? 

A. Her sons had passed age—had passed majority. Wm. R. 
Dawson, at the time Galey turned over the business—he did the 
most of it. He consulted with me, he advised with me, all such 
things as that. He was in my office a good deal, and I helped him 
all I could. 

Q. 135. You advertised these public sales, and also advertised the 
fact that the estate was for sale in the newspapers ” 

A. I do not think | had anything to do with the advertisements ; 
my name did not appear, or anything of that kind. 

(. 14. Very sure? 

A. Yes, | am very sure; [ will swear very positively that my 
name did not—that it was all Mrs. Dawson’s. 

Q. 15. How long after you were emploved by Mrs. Dawson and 
the heirs before Albert came of age? 

A. It could not have been very long, because he is 27 or 28 

how. 
364 (). 16. Hampton—was he living then? 
A. No; I never saw John Hampton. 

Q. 17. But William and Albert had supervision of this business 
with you, or consulted with you; you say that? 

A. I never—well, Wm. R. Dawson was in my office a great | 
deal. He consulted me about it; and he would go and talk with his 
mother. 

Q. 18. Did you discuss with him the propriety of making these 
sales, or did he direct it ? 

A. It is hard for me to say whether he directed it or not. 

Q. 19. He knew of it? 

A. Oh, yes; he participated all which is possible for an owner to 
participate in a sale. 

Q. 20. Both he and Albert ? 
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A. Iam satisfied I advised the sale at auction; told them it was 
the only thing they could do. 

(). 21. The enildren were all aware of it—agreed and consented 
to it? 

A. I do not know anything about that. 

Q). 22. As far as it was possible? 

A. I do not know anything about that; some of them were young 
children. 

Q. 23. But these boys—they did? 

A. I would say Wm. R. knew about it; and he was there at the 
sale. 

(). 24. How old was William R. at that time? 

A. It1s hard for me to tell what his age was at that time; he had 
passed his majority a couple of years, perhaps. 

(). 25. How old was Albert? 

A. Albert Dawson must have been about two or three years 
younger than he was—maybe four vears; | do not know. I guess 
at it from their appearance. 

Q. 26. You say you never knew John Hampton Dawson ? 

A. No, sir; I never saw him or knew him. - He died before I 
‘ame to this country ; he must have died before the year 1873. 

Q. 27. What was his age at the time of his death? 

A. He was a young man; that is all | know about it. 
db0 (). 28. Where were they residing at the time of the sale? 
A. They were residing on part of the land; I do not know 
the description without I was to look it over; they were residing on 
what you now call Capitol addition to Lincoln. 

Q. 29. Fitzgerald’s place near? 

A. Yes, right above Sawver’s. 

( 30. In the house she built immediately after her husband’s 
died, or was it in the brick house ?” 

A. They were living at the time I took the business in the brick 
house that Galey had built them, and it is now the Fitzgerald prop- 
erty ; Roberts was architect of the house, and he knows about the 
building of it. 

Q. 31. Do you have any memoranda so you could tell what lots 
were sold during this time? 

A. Why, I do not believe I have; I think that [the] Dawsons have 
that. 

Q. 32. You conducted these sales in person—that is, you were 
present directing and overseeing them. 

A. I think I was present at the sales of the Capital addition. 

Q. 33. You think you were not present at the South Lincoln sale? 

A. I think I was not actually present at that. 

(). 34. Who transacted the business of settling up after the sales 
there—receiving the money and delivering the deeds? 

A. There were not many deeds to deliver or very much money to 
get. 

(). 35. Who did the. business ? 

A. Mr. Wm. R. Dawson and myself. 


Seats. fl 


236 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET Al. 


Q. 36. And you say that nearly all of that property was closed out 
at that auction except a few lots? 

A. Yes, what few was left; all the cream of this property had been 
sold by Mr. Gayley before I had anything to do with the property 
at all. 


~ 


Q. 37. Which of the children of Jacob Dawsoi. were tiving 
O66 at that time? Who are now dead”? 

A. Two of them—Evaline Dawson Knicely and William 
R. Dawson. ‘There are only three now living that I know anything 
about—Albert, Minnie, and Melita. 


Examined by HALu: 


(). 38. Do you recollect testifying in a case where John Gillespie 
was plaintiff and Sawyer was defendant, in regard to the value of 
the lots where Sawyer now lives, in the case in the district court tried 
at the February term of the court, 1852” 

A. I recollect that case; yes. 

. 34. Do you recoilect you Was a Witness In that case ? 

A. Yes. 

(). 40. Do you recollect that you testified to the value of the lots 
where Sawyer now resides ? 

A. Now, my recollection is, they wanted to know t 
these lots before I lived in this country, and I did not. 

. 40. Do you re collect that you testified of the value of the lots 
at the time you sold them to Mr. Sawyer? 

A. Well, I think I did 

(). 41. Do you recollect you based your opinion of the value of 
those lots upon the fact that there was a sale about that time of lots 
of Mrs. Dawson in South Lincoln? 

A. I know I said I based my opinion of the value on Capital ad- 
dition, because that is Capital addition. 

Q. 42. You did not swear there, then, that vou based your idea of 
the value of these lots largely upon the fact that about that time, or 
maybe a little after that, you had sold a large number of lots in 
South Lincoln for Mrs. Dawson? 

A. I did not compare South Lincoln with that, because South 
Lincoln isa mile ora mile and a half from that; I know I said 
nothing about that distance then in that statement. 


he value of 


367 Examined by AMES: 


(). 45. Give us your notion about how many lots there were in 
South Lincoln in the fall of ’74 or spring of °75, when you came 
into the employ of Mrs. Dawson that were unsold. 

A. Without referring or refreshing my memory ; | have got ail 
idea based only on recollection; I can give you that. 

(). 44. Well? | 

A. Well, I would say 30 lots out of 80 acres of ground. The lots 
are 00 feet by 142 feet. There is about 36 lots to a block, ain't 
there—about 36 lots to an acre of ground, tucluding streets and 
alleys? 


(y 
ip 
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Ames here ceased to examine, and witness testified as on cross- 
examination. 


Q. 45. I would like to say this. I never knew about the Dawson 
will, nor of any dispute or flaw of any dispute of the title to Daw- 
son's addition to South Lincoln or any of the lands that passed 
under this will until one Herman Shaberg came to me and wanted 
a quit-claim deed from the Dawson heirs to his building in block 
O1, | think, and I will get that deed that finally I gave; the Daw- 
son heirs gave a deed to Shaberg at that time; the date of that deed 
shows the time I first knew anything about the contents of Jacob 
Dawson’s will. I think that was in the year 1879, but the date of 
the deed wiil show the exact day of the month and the year; it was 
long after | had anything to do, and after my relations with the 
Dawsons had ceased. When I had learned of the Dawson will I 
advised Mrs. Dawson thereafter on any property where parties came 
to her to give only a quit-claim deed, which advice she has always 
followed from the date of that deed. I never acted as counsel or 
attorney or agent for any of the Dawson heirs to mv recollection ; I 
only acted for Mrs. Dawson. 


368 Redirect examination by Har 


(). 46. Do you say that at the time you first found out from the 
date of this Shaberg deed that was after you had ceased to act as 
attorney for the Dawsons? | 

A. Well, it was about the time they left here; and when they left 

here | ceased to act for them. 
). 47. Have you not been their attorney since that time? 
A. There might have been some old matters pending in which I 
| acted for them—for her, I guess; | do not remember of any- 
thing—any old matter that was left that I still acted for them; | 
think that everything was about cleaned up. 

(). 48. Is not it a fact that since that time and since the vear ’79 
vou have acted as attorney for them in selling lands under judg- 
ment and reviving judgments in their favor? 

A. Well, I would not say that I did not, but [may have. I know 
if anything they would write to me to attend to for them of course 
[ clic it. 

(). 49. Is it not a fact that she never has had any other attorney 
except you? 

A. No, sir; I think the counsel for plaintiff in this ease has been 
her attorney since I was. 

Q. 50. Prior to the commencement of this suit? 

A. Through Mr. Ellis; he is down in Nebraska City now; I pre- 
sume vou know about him. 

(). 51. Is it nota fact that prior to the commencement of this 
sult you have been her only attorney or counsel in Lincoln? 

A. No, sir: | know of Ole sult i which Z R. W ebster was her 
attorhey, 

Q. 52. That is since the commencement? 

A. L know that Mr. Galevy and Mr. Reavis were acting for her as 
ullorheys. 
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~ J 
Hall moved to strike out this answer as not responsive. ‘| 
369 Q. 53. I ask you if, prior to the commencement of this suit, 
had she any other counsel here but you”? ) 
A. Yes. sIr. , 
: Q. 54. Since you were first employed by her? 
A. Yes, sir. 


Redirect examination by AMEs: 


Q. 55. Do you know how much older John Hampton was than 
William ? 

A. No, sir; I do not. 

(). 56. You do not know when he attained his majority ? 

A... do not; I would say I have seen the family Bible record of 
this family ; it shows, I saw therein, that John H. Dawson was dead, 
but just the date when he died or how old he was I have forgotten. 

Redirect by HAL: 

Q. 57. Did you see the birth? 

A. Yes, sir: his birth and marriage and everything was there, 
and the date when he died; I cannot say just the day when he died ; 
I can give you my impression; I think he was about 25 or ’6 when 
he died from that record. 

Witness excused. 

Deeds Offered. 

Ames: I will offer this lot of deeds in evidence. 

Burr: We object to the Introduction of the several deeds now 
offered as incompetent, immaterial, and irrelevant, and as not the 
best evidence. 

Copies of the papers thus offered are placed in this report imme- 
diately following this folio, the same being “ Exhibit U” and being 


on folios 135 to 


The further taking of testimony in this cause was here adjourned 
until Saturday, the 28th of October, 1882, at the office of Messrs. 
Harwood & Ames, attorneys-at-law, Lincoln, Nebraska. 


BYEU Warranty Deed. Editha J. Dawson to Paren England. Filed 
for Record March 26th, 1870, 12 m. 


Know all men by these presents that I, Editha J. Dawson, of the 
county of Lancaster, State of Nebraska, in consideration of the sum 
of fourteen hundred and eighty dollars in hand paid by Paren 
England, of the county of Lancaster, State of Nebraska, hereby sell 
and convey unto the said Paren England the following-described 
real estate, to wit: Block No. 41 (forty-oney¥in Dawson’s addition to 
South Lincoln, in the county of Lancaster, State of Nebraska; 
to have and to hold said premises unto the said Paren England, 
his heirs and assigns, forever, in fee-simple, and I do hereby cove- 
nant with the said Paren England, his heir and assigns, that I am 


* 
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lawfully seized of said premises; that they are free from incum- 
brance; that I have good right and lawful authority to sell and 
convey the same, and that I will forever warrant and defend the 
same against the lawful claims of all persons whomsoever. 
Signed this 15th day of March, A. D. 1870. 
EDITHA J. DAWSON, [seat. 
By JOHN H. DAWSON, 7 
Her Attorney-in- facet. 
Witness : 


U’. NS. Marshal. 


[$1.50 U.S. Int. Rev.] 


STATE OF NEBRASKA, }| 
’ SA 
Lancaster County, | 


On this 17th day of March, A. D. 1870, before me, the subscriber, 
a justice of the peace, duly elected and qualified for and residing 
in said county, personally came John H. Dawson, to me known to be 
the identical person whose — Is affixed tothe foregoing conveyance 
as attorney-in-fact for the grantor, and he acknowledged’ the same 
to be the voluntary act and deed of the said Editha J. Daw- 
Son. 
oil In witness whereof I have hereunto subscribed my name 
at Lincoln, Nebraska, on date last above written. 
GEORGE C. McKAY, J. P. 


Warranty Deed. Editha J. Dawson to Aldus Cody. Filed for Record 
May 15, 1870, 11.50 a. m. 


Know all men by these presents that I, Editha J. Dawson, by my 
attorney-in-fact, John H. Dawson, of Laneaster, State of Nebraska. 
in consideration of the sum of eleven hundred and thirty-four dol- 
lars in hand paid by Aldus Cody, of the county of Lancaster, State 
of Nebraska, do hereby sell and convey unto the said Aldus Cody 
the following-described real estate. to wit: Block thirty-three (33) In 
Dawson’s addition to South Lincoln, in the county of Lancaster and 
State of Nebraska. 

To have and to hold said premises unto the said Aldus Cody, his 
heirs and assigns, forever in fee-simple, and I do hereby covenant 
with the said Aldus Cody, his heirs and assigns, that | am lawfully 
seized of said premises; that they are free from incumbrances; that 
I have good right and lawful authority to sell and convey the same, 
and that I will forever warrant and defend the same against the 
lawful claims of all persons whomsoever. 

Signed this 29th day of April, A. D. 1570. 
EDITHA J. DAWSON, 
By JOHN H. DAWSON, 
Her Attorney-in- Fact. 
Witness: 
GEORGE McKAY., 
[$1.50 U. S. Rev.) 
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Tuer STATE OF NEBRASKA, | 
Lancaster County, rer 
On this 29th day of April, A. D. 1870, before me, the subseriber: 
a justice of the peace duly elected and qualified for and re- 
372 siding in said county, personally came John H. Dawson, per- 
sonally to me known to be the identical person whose name 
is affixed to the foregoing conveyance as attorney-in-fact for the 
grantor, and he acknowledged the same to be the voluntary act and 
deed of the said Editha J. Dawson and the voluntary act and deed 
of the said John H. Dawson. 
In witness whereof I have hereunto subscribed my name, at Lin- 
coln, Nebraska, on the date last above written. 
GEORGE C. MckAY, 
Justice of the Peace. 


Warranty Deed. Editha J. Dawson to L. W. Billingsley. Filed for 
Record April oth, 1871, 3.10 p. m. 


This indenture made this first day of February, in the year of our 
Lord one thousand eight hundred and seventy, between Editha J. 
Dawson, of the county of Lancaster and State of Nebraska, of the 
first part, and L. W. Billingsley, of the same place, of the second 
part, witnesseth: That the said party of the first part, for and in 
consideration of the sum of two hundred and sixty-five dollars in 


hand paid by the said party of the second part, the receipt whereof 


is hereby acknowledged, has granted, bargained, and sold, and by 
these presents do grant, bargain, and sell and convey unto the said 
party of the second part, his heirs and assigns, all the following-de- 
scribed lots, pieces, or parcel of land situated in the county of Lan- 
caster and State of Nebraska, to wit: Lots No-. 4,5,and 6(four, five, 
and six), in block No. thirty-eight (88), in Dawson’s addition to 
South Lincoln, together with all and singular the hereditaments 
and appurtenances thereunto belonging, or in any wise appertain- 
ing, and the reversion and reversions, remainder and _ re- 
373 mainders, rents, issues, and profits thereof, and all the estate, 
right, title, interest, claim, and demand whatsoever of the 
said party of the first part, either in law or in equity, in and to the 
above-bargained premises and the hereditaments and appurtenances. 
To have and to hold the above premises above bargained and 
described, with the appurtenances, to the only proper use and ben- 
efit of the said party of the second part, his heirs and assigns, for- 
ever, and the said Editha J. Dawson, party of the. first part, hereby 
expressly waivos, releases, and relinquishes unto the said party of 
the second part, his heirs, administrators, and assigns, all right, 
title, claim, interest, and benefit whatever in and to the above-de- 
scribed premises, and each and every part thereof, which is given 
by or results from all laws of this State pertaining to exemption of 
homesteads. 
And the said Editha J. Dawson, party of the first part, for herself, 
her heirs, executors, and administrators, does covenant, grant, bar- 
gain, and agree to and with the said party of the second part, his 
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heirs and assigns, that at the time of the ensealing and delivery 
of these presents she is well seized of the premises above con- 
veyed as of good, sure, perfect, absolute, and indefeasible estate of 
inheritanee in law and in fee-simple, and has good right, full power, 
and lawful authority to grant, bargain, sell, and convey the same 
in nranner and form aforesaid, and that the same are free and clear 
from all former and other grants, bargains, sales, lens, taxes, as- 
sessments, and incumbrances of what kind or nature soever, and 
the above-bargained prem ses in the quiet and peaceable possession 
of the said party of the second part, his heirs and assigns, against 
all and every person or persons lawfully claiming or to claim 
374 the whole or any part thereof the said party of the first part 
shall and will warrant and defend forever. 

In testimony whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written by J. H. 
Dawson, her attorney-in-fact. 

EDITHA J. DAWSON, |SEAL. 
By JOHN H. DAWSON, ome 
Her Attorneys-in- Facet. 


Signed, sealed, and delivered in presence of— 
S. B. GALEY. 


[50c. U.S. Int. Rev. ] 


STATE OF NEBRASKA, | 
Lancaster County, | 
On this 28th day of February, A. D. 1870, before me, the sub- 

scriber, a Justice of the peace, duly elected and qualified for and 

residing in said county, personally appeared John H. Dawson, to 
me known to be the identical person described in and whose name 
is affixed to the foregoing conveyance as attorney-in-fact for the 
grantor, and he acknowledged the same to be his voluntary act and 
deed and deed of the said Editha J. Dawson. 

[In testimony whereof I have hereunto set my hand and seal, at 

Lincoln, in saia county, the day and year last above written. 

GEORGE C. McK AY, 


Justice of the Peace. 


Warranty Deed. Editha J. Dawson to L. Cody. Filed for Record 
April 10, 1871, 4.15 P. M. 


Know all men by these presents that I, Editha J. Dawson, by 
John H. Dawson, my attorney-in-fact, both of the county of Lan- 
caster, State of Nebraska, in consideration of the sum of eleven 
hundred and thirty-four dollars in hand paid by L. Cody, of the 
county of Lancaster and State of Nebraska, do hereby sell and con- 
vey unto the said L. Cody the following-described real estate, to wit: 

Block number thirty-two, in Dawson’s addition to South Lin- 
010 coln, in the county of Lancaster and State of Nebraska; to 
have and to hold said premises under the said L. Cody, his 
heirs and assigns, forever, in fee-simple. And I do hereby covenant 
with the said L. Cody, his heirs and assigns, that I am lawfully 
d1—645 
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seized of said premises; that they are free from incumbrance, and 
that I have g od rl ight and lawful authority to sell and convey the 
same, and that I will forever warrant and defend the same against 
the lawful c! rss of all persons whomsoever. 
Signed this 29th day of April, A. D. 1870. 
EDITHA J. DAWSON, og 


By JOHN H. DAWSON, SEAL. 
Witness : Her Attorney-in- Fact. 
GEORGE C. McKAY, be 
’ S. Marsh 


[$1.50 U.S. Int. Rev 


THE STATE OF NEBRASKA, | 


Lancaster County, 

On this 20th day of April, A. D. 1870, before me, the subseribet 
a justice of the peace duly elected and qualified for and residing in 
said county, personally came John H. Dawson, personally to me 
known to be the identical person whose name is affixed to the fore- 
going conveyances as attorney-in-fact for the grantor, and he ac- 
knowle use “1 the same to be the voluntary act and deed of the said ? 
Kditha J. Dawson. : 

[n witness whereof I have hereunto subscribed my name, at Lin- 
coln, Nebraska, on the date last above written. 

GEORGE C. MckAY, 
Justice of the Peace. ~ 
Warranty Deed. kditha J. Dawson LO Samuel M. Clay. Filed for 
Record April 13, 1871, 11.15 


Know all men by these presents that I, Editha J. Dawson, by 

John H. Dawson, my attorney-in-fact, both of the county of Lan- 

caster, State of Nebraska, in consideration of the sum of 

376 thirteen hundred and seventy-six dollars in hand paid by 

Samuel McClay, of the county of Lancaster, State of Nebraska, 

do hereby sell and convey unto the said Samuel McClay the follow- 

ing-described real estate, to wit: Block number 39 (thirty-nine), in 

Dawson’s addition to South Lincoln, in the county of Lancaster and 
State of Nebraska. 

To have and to hold said premises unto the said Samuel McClay, 
his heirs and assigns, forever, in fee-simple; and I do hereby cove- 
nant with the said Samuel McClay, his heirs and assigns, that I am 
lawfully seized of said premises; that they are free from incum. 
brances; that I ‘have good right and lawful authority to sell and 
convey the same, and that I will forever warrant and defend the 
same against the lawful claims of all persons whomsoever. 

Signed this 15th daw of February, A. D. 1880. 

EDITHA JANE DAWSON, | SEAL. | 
By JOHN H. DAWSON, | SEAL. | 
Witness : Her Attorney-in-Fact. 


U. 8. Marshal. 
[$1.50 U.S. Int. tev. | 
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STATE OF NEBRASKA, | _ 
y 88 . 
Lancaster County, 


On this 27th day of June, A. D. 1870, before me, the subscriber, a 
justice of the peace duly qualified and elected for and residing in 
said county, personally came John H. Dawson, personally to me 
known to be the identical person whose name is affixed to the fore- 
going conveyance as attorney-in-fact for the grantor, and he acknowl- 
edged the same to be the voluntary act and deed of the said Editha 
J. Dawson and the voluntary act and deed of John H. Dawson, such 
attorney. | 

In witness whereof I have hereunto subscribed my name and af- 
fixed my official seal, at Lincoln, Nebraska, on the date last above 
written. 

GEORGE C. McKAY, 
Justice of the Peace. 


377 Warranty Deed. KEditha J. Dawson to Guy C. Barnum. Filed 
for Record July 10, 1872, 2.50 p. m. 


This indenture, made this 14th day of January, in the year of our 
Lord one thousand eight hundred and seventy-two, between Editha 
J. Dawson, of Lancaster county, Nebraska, of the first part, and Guy 
C. Barnum, of Platte county, State of Nebraska, party of the second 
part, witnesseth : . 

That the said party of the first part, for and in consideration of 
the sum of three hundred dollars in hand paid by the said party of 
the second part, the receipt whereof is hereby acknowledged, has 
granted, bargained, sold, and conveyed, and by these presents do 
grant, bargain, sell, and convey, unto the said party of the second 
part, his heirs and assigns, all the following-described pieces and par- 
cels of land, situate in the county of Lancaster and State of Nebraska, 
to wit: Lots numbers three (3) and four (4), in block number forty- 
seven (47), in Dawson’s addition to South Lincoln, according to 
the recorded plat of said addition, together with all and singular 
the hereditaments and appurtenances thereunto belonging or in any 
wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof, and all the estate, right, 
title, interest, claim, and demand whatsoever of the said party of the 
first part, either in law or in equity, of, in, and to the above-bar- 
eained premises, with the hereditaments and appurtenances; to have 
and to hold the said premises above bargained and described, with 
the appurtenances, to the only proper use and benefit of the said 
party of the second part, his heirs and assigns, forever; and the said 

Editha J. Dawson, party of the first part, hereby expressly 
378 waives, releases, and relinquishes unto the said party of the 

second part, his heirs, executors, and administrators and as- 
signs, all right, title, claim, interest, and benefit whatever in and to 
the above-described premises and each and every part thereof which 
is given by or results from all laws of this State pertaining to the 
exemption of homesteads 

And the said Editha J. Dawson, party of the first part, for herself, 
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her heirs, executors, and administrators, does covenant, grant, bar- 
gain, and agree to and with the said party of the second part, his 
heirs and assigns, that at the time of the ensealing and delivery of 
these presents she is well seized of the premises above conveyed as 
of a good, sure, perfect, absolute, and indefeasible estate of inherit- 
ance In law and in fee-simple, and has good right, full power, and 
lawful authority to grant, bargain, sell, and convey the same In 
manner and form aforesaid; and that the same are free and clear 
from all former and other grants, bargains, sales, liens, taxes, assess- 
ments, and incumbrances of what kind soever or nature whatever 
except the taxes for the year 1871; and the above-bargained prem- 
ises to the quiet and peaceable possession of the said party of the 
second part, his heirs and assigns, against all and every person or 
persons lawfully claiming or to claim the whole or any part thereof, 
the said party of the first part shall warrant and will warrant and 
forever defend. 

In testimony whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 

EDITHA J. DAWSON, [sEaAt.] 
By J. H. DAWSON, 0 
lal r Attorney-in- Fact. 


Signed, sealed, and delivered in the presence of— 
S. B. GALEY. 


[ 50e. UD. s. 5. | 


379 STATE OF NEBRASKA, | 
Lancaster County, | 


a>!» 


On this 14th day of January, A. D. 1872, before me, the subscriber, 
a notary public duly appointed and qualified for and residing in said 
county, personally appeared J. H. Dawson, att’y for Editha J. Daw- 
son, to me known to be the identical person described in and whose 
name is affixed to the foregoing conveyance as grantor, and the said 
J. H. Dawson acknowledged the same to be his voluntary act and 
deed as said attorney-in-fact. 

In witness whereof I have hereunto set my hand and notarial seal, 
at Lincoln, Nebr., in said county, the day and year last above writ- 
ten. 

C. H. STREET, [sear] 
Notary Public. 


Warranty Deed. Editha J. Dawson to Rodney Kk. Johnson. Filed for 
Record January 15, 1872, 2.30 p.m. 


Know all men by these presents that I, Editha J. Dawson, by my 
aitorney, John H. Dawson, both of the county of Laneaster and State 
of Nebraska, in consideration of the sum of three hundred and twentv- 
four dollars in hand paid by Rodney K. Johnson, of the county of 
Lancaster and State of Nebraska, do hereby sell and convev unto 
the said Rodney K. Johnson the following-deseribed real estate, LO 
wit: Lots numbers seven, eight, and nine (7, 8, and 9), in block num- 
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ber thirty-one (31), in Dawson’s addition to South Lineoln, in the 
county of Lancaster and State of Nebraska; to have and to hold 
the said premises unto the said Rodney kK. Johnson, his heirs and 
assigns, forever in fee-simple. And I do hereby covenant with the 

‘said Rodney K. Johnson, his heirs and assigns, that [am law- 
o50 fully seized of said premises; that they are free from incum- 
brance; that I have good right and lawful authority to sell 
and convey the same, and that I will forever warrant and defend 
the same against the lawful claims of all persons whomsoever. 
Signed this sixth day of July, A. D. 1870. 
EDITHA J. DAWSON, [sKat.] 
By JOHN H. DAWSON, 
Her Attorney-in- Facet. 
Witness: 
GEORGE C. MchKAY. 


[50 U.S. R.S.] 


Tue STATE OF NEBRASKA, | 
Lancaste yg County, } 


oe. 


On this 6th day of July, A. D. 1872, before me, the subscriber, a 
justice of the peace duly elected and qualitied for and residing in 
said county, personally came John H. Dawson, attorney-in-fact, per- 
sonally to me known to be the identical person whose name is affixed 
to the foregoing conveyance as attornev-in-fact for the grantor, and 
he acknowledged the same to be the voluntary act and deed of said 
Mditha J. Dawson and of the said J. H. Dawson as such attorney. 

In witness whereof I have hereunto subseribed my name and af- 
fixed my official seal, at Lincoln, in said county, on the date last 
above written. 

GEORGE C. MeckAY, 


Justice of the Peace. 


Warranty Deed. kKditha ef Dawson fy Miss Kittie A. Eckman. Filed 


for i cord February >. IS(jo. LOS0  — & 


This indenture, made this first day of February, in the year 
of our Lord one thousand eight hundred and seventy, between 
Editha J. Dawson, of the county of Lancaster and State of Ne- 
braska, of the first part,and Miss Kittie A. Ackman, of the 

second part, witnesseth: That the said party of the first part, 
$81 for and in consideration of the sum of two hundred and 

sixty dollars in hand paid by the said party of the second 
part, the receipt whereof is hereby acknowledged, has granted, 
bargained, sold, and conveyed, and by these presents do grant, bar- 
gain, sell, and convey, unto the said party of the second part, his 
heirs and assigns, all the following-described lots, pieces, or parcels . 
of land situated in the county of Lancaster and State of Nebraska, 
to wit: Lots Nos. 1, 2, 3 (one, two, three), in block No. 38 (thirty- 
eight), in Dawson’s addition to South Lincoln, together with all and 
singular the hereditaments and appurtenance thereunto belonging 
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or in any wise appertaining, and the reversion and reversions, Te 
der and remainders, rents and issues and profits thereof, and 
all the estate, right, title, interest, elaim, and demand whatsoever of 
the said party of the first part, either in law OF in equity, of, in, and 
to the sbove- bargained premises, with the hereditaments and appur- 
tenances ; » have and to hold the said premises above bargained 
and described, with the appurtenanc’™ to the only proper use 
and benefit of the said party of the second part, her heirs ali¢ 
eqid Editha J. Dawson, party of the first ‘ 


mall 


assigns forever; and the 
part, hereby expressly walves, releases, and relinquishes unto the 
caid party of the cecond part, her her's and executors; administra: 
tors, and assigns, all right, title, claim, interest, and benefit whatever 
in and to the ;pove-described premises and each and every part 
thereof which 15 giver by or results from all laws of this State per- 
taining bo the exemption of homestead. 
And the eqid Editha J. Dawson, party of the first yart, for herself, 
her heirs, executors and administ rators, doth covenant, orant, 
999 bare in, and agree to and with the eqid party of the second 
heirs and assigns, that cul the time of the ensealing 
these presents she 1s well seized of the premises 
absolute, and i ndefeasis 


part, her 
and delivery n) 
above convey © Aas of a good, Sure, perfect, 
ble estate of inheritance in law and foe simple, and has g00 
right, full power, and lawful authority grant, bargaln, sell, and 
he same iy manner aya form sforesald 5 and that the same 


eonvey | 
are free and clear from a | former and other oralits, bargains, sales, 
liens, taxes assessments, and ‘ncumbrances of what kind or nature 
eoever’, and the spove-bargained premises in the quiet and peaceable 
possession of the said party of the second part, her heirs and assigns, 
against ali and every person and persons lawfully claiming OF to 
elaim the whole or any part thereof the said party of the first part 
shall and will warrall and forever defend. 

In testimony whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written, bv i 
Dawsob, her attorney “infact. 

EDITHA S. DAWSON. (sKaL.] 
JOHN H. DAWSON, (seal. | 
He r Attori y-in- Fae! 


Signed, sealed, and delivered 10 presence oi— 


a 


(50c. U. S. B S.J 


QpaTE OF NEBRASKA, \ 
Lancast 2 County, ‘ 
Qn this Sth day ol February, A. \). 1870, hefore We; the sub- 

seriber, 8 justice of the peace duly elected and qualified for and re- 

. siding 1) said county, personally appeared John H. Dawson, to MS 

known LO be the identical persod Jeseribed in and whose Wame is 

affixed to the foregoing conveyance’ as attorney “infact for the grantor, 
and he acknowledged the same to be the voluntary act and deed of 
the said Editha J. Dawson. 


es : 


ope 


eub- 
qd re- 
g Ne 
me 1s 


yntor, 


eed ( yf 
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[n testimony whereof | have hereunto set my hand and 
seal, at Lincoln, in said county, the day and year last above 
written. 


-_~ 
e « 
> * 
ws 


GEORGE C. McKAY, 
Justice of the Peace. 


Warrranty Deed. Editha J. Dawson to. Charlotte Heater. Filed for 
Record Feb. 17, 1875, 1.15 p.m. Wm. A. Sharrar, County CU. 
J. P. Hebbard, Dep. 


This indenture, made this eighteenth day of July, in the year of 
our Lord one thousand eight hundred and yr between 
Editha J. Dawson, of the county of Lancaster, State of Nebraska, of 
the first part, and Charlotte Heater, of the city of Lincoln, county 
of Lancaster, and State of Nebraska, of the second part, witnesseth : 
That the said party of the first part, for and in consideration of the 
sum of two hundred (200) dollars in hand paid by the said party of 
the second part, [the] receipt whereof is hereby acknowledged, has 
granted, bargained, sold, and conveyed, and by these presents does 
grant, bargain, sell, and convey, unto the said party of the second 
part, her heirs and assigns, all the following-described lots, pieces, 
or parcels of land in the county of Lancaster and State of Nebraska, 
to wit: Lot number four (4), in block number thirty-one (31), in 
Dawson’s addition to South Lincoln, according to the survey and re- 
corded plat of saic addition, together with ali and singular the 
hereditaments and appurtenances thereunto belonging or in any 
wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof, and all the estate, right, 
title, interest, claim, and demand whatsoever of the said party of 
the first part, either in law or in equity, of, in, and to the above- 
bargained premises, the hereditaments and appurtenances; to have 
and to hold the said premises above bargained and described, with 
the appurtenances, to the only proper Use and benefit of the said 

party of the second part her heirs, and asslons, forever, and 
384 the said Editha J. Dawson, party of the first part, hereby 

expressly waives, releases, and relinquishes unto the said 
party of the second part, her heirs, executors, administrators, and 
assigns, all right, title, claim, interest, and benefit whatever in and 
to the above-described premises and each and every part thereof 
which is given by or results from all laws of this State pertaining to 
the exemption of homesteads. 

And the said Editha J. Dawson, party of the first part, for herself 
and her heirs, executors, and administrators, does covenant, grant, 
bargain, and agree to and with the said party of the second part, 
her heirs and assigns, that at the time of the ensealing and delivery 
of these presents she is well seized of these presents above con- 
veyed as of a sure, perfect, absolute, and indefeasible estate of in- 
heritance in law and of fee-simple, and has good right, full power, 
and lawful authority to grant, bargain, sell, and convey the same in 
manner and form aforesaid; and that the same are free and clear 
from all former and other grants, bargains, sales, liens, taxes, assess- 
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or in any wise appertaining, and the reversion and reversions, re- 
mainder and remainders, rents and issues and profits thereof, and 
all the estate, right, title, interest, claim, and demand whatsoever of 
the said party of the first part, either in law or in equity, of, in, and 
LO the above-bargained premises, with the hereditaments and appur- 
tenances; to have and to hold the said premises above bargained 
and described, with the appurtenances, to the only proper use 
and benefit of the sald party of the second part, her heirs and 
assigns forever; and the said Editha J. Dawson, party of the first 
part, hereby expressly waives, releases, and relinquishes unto the 
sald party of the seeond part, her heirs and executors, administra- 
tors, and assigns, all right, title, claim, interest, and benefit whatever 
In and to the above-deseribed premises and each and every part 
thereof which is given by or results from all laws of this State per- 
aining to the exemption of homesteads. 


tainin: 
And the said Editha J. Dawson. party of the first part, for herself, 
her heirs, executors, and administrators, doth covenant, grant, 

OOz barg “in, and agree to and with the said party of the second 
part, her heirs and assigns, that at the time of the ensealing 

nd delivery of these presents she is well seized of the premises 
above conveyed as of a good, sure, perfect, absolute, and indefeasi- 
b] f inheritance in law and in fee-simple, and has good 


pie estate OF nih 
right, full power, and lawful authority to grant, bargain, sell, and 
convey the Sabie in manner ana form aforesaid : and that the Same 
-and clear from all former and other grants, bargains, sales 
liens, taxes, assessments, and incumbraneces of what kind or nature 
soever, and the above-bargained premises in the quiet and peaceable 
possession of the said party of the second part, her heirs and assigns, 
against all and every person and persons lawfully claiming or to 
claim the whole or any part thereof the said party of the first part 
shall and will warrant and forever defend. 
in testimony whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written, by J. Hi. 
Dawson, her attorney-in-fact. 
EDITHA J. DAWSON. [sEKat.] 
JOHN H. DAWSON, | SEAL. | 
Her Attorney-in- Fact 


Signed, sealed, and delivered in) presence of— 


STATE OF NEBRASKA, | 
Lancaster County, 


SA 


On this 28th day of February, A. D. 1870, before me, the sub- 
scriber, a justice of the peace duly elected and qualified for and re- 
siding in said county, personally appeared John H. Dawson, to me 
known to be the identical person deseribed in and whose name is 
affixed to the foregoing conveyance as attorney-in-fact for the grantor, 
and he acknowledged the same to be the voluntarv act and deed of 
the said Editha J. Dawson. 
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In testimony whereof I have hereunto set my hand and 
385 seal, at Lincoln, in said county, the day and year last above 
written. 
GEORGE C. McKAY, 
Justice of the Peace. 


Warrranty Deed. Kditha - Dar SOV th) f harlot He ole v. Filed for 
Record Feb. 17, 1875, 1.15 p. mM. Wm. A. Sharrar, County CI'k. 
ef P. Hebbard, Dep. 


This indenture, made this eighteenth day of July, in the year of 
our Lord one thousand eight hundred and seventy-two, between 
Editha J. Dawson, of the county of Lancaster, State of Nebraska, of 
the first part, and Charlotte Heater, of the city of Lincoln, county 
of Lancaster, and State of Nebraska, of the second part, witnesseth : 


That the said party of the first part, for and in consideration of the 
sum of two hundred (200) dollars in hand paid by the said party of 
the second part, [the] receipt whereof is hereby acknowledged, has 
granted, bargained, sold, and conveyed, and hy these presents does 
grant, bargain, sell, and convey, unto the said party of the second 
part, her heirs and assigns, all the following-deseribed lots, pieces, 
or parcels of land in the county of Lancaster and State of Nebraska, 
to wit: Lot number four (4), in block number thirty-one (31), In 
Dawson’s addition to South Lincoln, according to the survey and re- 


corded plat of said addition, together with all and singular the 
hereditaments and appurtenances thereunto be longing or 1n any 
wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, Issues, and profits thereof, and all the estate, right, 
title, interest, claim, and demand whatsoever of the said party of 
the first part, either in law or in equity, of, in, and to the above- 
bargained premises, the hereditaments and appurtenances; to have 
and to hold the said premises above bargained and described, with 
the appurtenances, to the only proper Use and benefit of the said 

party of the second part her heirs, and assigns, forever, ana 
384 the said Editha J. Dawson, party of the first part, hereby 

expressly waives, releases, and relinquishes unto the said 
party of the second part, her heirs, executors, administrators, and 
assigns, all right, title, claim, interest, and benefit whatever in and 
to the above-described premises and each and every part thereof 
which is given by or results from all laws of this State pertaining to 
the exemption of homesteads. 

And the said Editha J. Dawson, party of the first part, for herself 
and her heirs, executors, and administrators, does covenant, grant, 
bargain, and agree to and with the said party of the second part, 
her heirs and assigns, that at the time of the ensealing and delivery 
of these presents she is well seized of these presents above con- 
veyed as of a sure, perfect, absolute, and indefeasible estate of in- 
heritance in law and of fee-simple, and has good right, full power, 
and lawful authority to grant, bargain, sell, and convey the same in 
manner and form aforesaid; and that the same are free and clear 
from all former and other grants, bargains, sales, liens, taxes, assess- 
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ments, and incumbrances of what kind or nature soever, except 
the taxes for the year 1872; and the above-bargained premises 
in the quiet and peaceab le possession of the said party of the second 
part, her heirs and assigns, against all and every person or persons 
lawfully — or to claim the whole or any part thereof the sald 
party of the first part shall and will warrant and forever defend. 
In testimony whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 
385 EDITHA J. DAWSON,. [SEAL.] 
By J. H. DAWSON, [ SEAL. | 
} Her Attorney-in- Fact. 


Signed, sealed, and delivered in the presence of— 
S. B. GALEY. 


: > c ; 
i yt M ‘e. iy . } 
‘ J 


STATE OF NEBRASKA, | 


Lancast 4 County, j Ke 

On this 18th day of July, A. D. 1872, before me, the subscriber, a 
notary public duly appointed and neal tied for and residing in said 
county, pe — appeared J. H. Dawson, attorney-in-fact for Editha 
J. Dawson, to me known to be the rdentical person described in and 
whose name is affixed to the fore; golng COWVeVahnce as grantor ; and 
he Sar be the same to be his voluntary act and deed and the 
voluntary act and deed of the said Editha J. Dawson. 

In testimony whereof | have hereunto set my hand and notarial 
seal at Lincoln, in said county, the day and yesr last above written. 

[ SEAL. | C. H. STREET, 
Notary Public. 


Warranty Deed. kditha J. Dawson to Alexander and Charles D. C. 
Huestis. Filed for Record, Feb. 19, 1875,12 m. Wm. H. Sharar, 
County Clerk. J. P. Hebbard, Deputy. 


This indenture, made this eighteenth day of February, in the 
year of our Lord one thousand eight hundred and seventy-five, be- 
tween Editha J. Dawson, of Lincoln, Lancastercounty, Nebraska, of 
the first part, and Alexander C. Huestis and Charles D. C. Huestis, 
of Fort Wayne, Allen county, Indiana, of the second part, witnesseth : 
That the said party of the first part, for and in consideration of the 
sum of six hundred and fifty dollars in hand paid by the said party 
of the second part, the receipt whereof is hereby ac :knowledged, has 

granted, bargained, sold, and conveyed, and by these pres- 
086 ents do grant, bargain, sell, and convey, unto the said parties 

of the second part, their heirs and assigns, all the following- 
described lots, pieces, or parcels of land, situated in Lincoln, in the 
county of Lancaster pe State of Nebraska, to wit: All the follow- 
ing-described real estate in the city of L incoln, county of Lancaster, 
and com of Nebraska, to wit: Lots one (1), two (2), three (3), four 
(4), five (5), six (6), seven (7), eight (8), nine (9), ten (10), elev en (11), 
twelve (12), in block number thirty-seven (37), in Dawson’s addition 
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to Lincoln, as is shown by the recorded plat now on record in the 
county clerk’s office of said county of Laneaster, said State of Ne- 
braska: also lots five (5), six (6), seven (7), eight (8), in block num- 
ber thirty-six (36); also lots one (1), two (2), three (3), four (4), in 
block nuimber thirty-five (85), in Dawson’s addition to the city of 
Lincoln, as is shown by the recorded plat now on record in the 
county clerk’s office of said county of Lancaster, said State of Ne- 
braska, together with all and singular the hereditaments and appur- 
tenances thereunto belonging or-in any wise appertaining, and the 
reversion and reversions, remainder and remainders rents, issues, 
and profits thereof, and the estate, right, title, interest, claim, and 
demand whatsoever of the said party of the first part, either at law 
or equity, of, in, and to the above-bargained premises, with the here- 
ditaments and appurtenances ; to have and to hold the sald premises 
above bargained and deseribed., with the appurtenances, to the only 
proper use and benefit of the said party of the second part, their 
heirs and assigns, forever; and the said Editha J. Dawson, party 
of the first part, hereby expressly waives, releases, and relinquishes 
unto the said party of the second part, their heirs and executors, 

administrators, and assigns, all right, title, claim, interest, 
387 and benefit whatever in and to the above-described premises 

and each and every part thereof which is given by or results 
from all laws of this State pertaining to the exemption of home- 
steads. 

And the said Editha J. Dawson, party of the first part, for her 
heirs, executors, and administrators, does covenant, grant, bargain, 
and agree to and with the said parties of the second part, her heirs 
and assigns, that ia the time of the ensealing and delivery of these 
presents she is well seized of the premises above conveyed as of a 
good, perfect, absolute, and indefeasible estate of inheritance in law 
and in fee-simple,and has good right, full power, and lawful author- 
ity to grant, bargain, sell, and convey the same in manner and form 
aforesaid, and that the same are free and clear from all former and 
other grants, bargains, sales, liens, taxes, assessments, and incum- 
brances of what kind or nature soever, and the above-bargained 
premises in the quiet and peaceable possession of the said parties of 
the said party of the second part, their heirs and assigns, against all 
and every person or persons lawfully claiming or to claim the whole 
or any part thereof the said party of the first part shall and will for- 
ever warrant and defend. 

In testimony whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 


EDITHA J. DAWSON. [srat.] 


Signed, sealed, and delivered in presence of— 
LIONEL C. BURR. 
STATE OF NEBRASKA, | 
: > 8s: 
Lancaster ( ounty, § 
On this 18th day of February, A. D. 1875, before me, the subscriber, 


a notary public commissioned and qualified for and residing in 
32—648 
Oa Ja 
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said county, personally appeared Editha J. Dawson, to me 
388 known to be the identical person described in and whose 

name is affixed to the foregoing conveyance as grantor, and 
she acknowledged the same to be her voluntary act and deed. 

In testimony whereof I have hereunto set my hand and notarial 
seal, at my office, in said county, the day and year last above written. 
[SEAL. | LIONEL C. BURR, 

Notary Public. 


Warranty Deed. Editha J. Dawson to EF. H. Tuttle. Filed for Record 
June 12th. LS75, at 3.00) pP ii Wo A. Sharrar. County Cl rk, B Pr. 


Hebberd, Deputy. 


This indenture, made this twelfth day of June, in the year of our 
Lord one thousand eight hundred and seventy-five, between Editha 
J. Dawson, of Lancaster county, Nebraska, of the first part, and 
EK. H. Tuttle, of same place, of second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of three hundred dollars in hand paid by the said party 
of the second part, the receipt whereof is hereby acknowledged, has 
granted, bargained, sold, and conveyed, and by these presents do 
grant, bargain, sell, and convey,unto the said party of the second 
part, his heirs and assigns, all the following-deseribed lots, pieces, 
or parcels of land, situated in South Lincoln, in the county of 
Lancaster, State of Nebraska, to wit: 

Lots numbered one (1), two (2), three (3), four (4), five (5), six (6), 
seven (7), eight (8), nine (9), ten (10), eleven (11), twelve (12), in 
block numbered forty-six (46), in Dawson’s addition to South Lincoln, 
in said county and State, together with all and singular the heredita- 
ments and appurtenances thereunto belonging or in any wise apper- 

taining, and the reversion and reversions, remainder and re- 
389  mainders, rents, issues, and profits thereof, and all the estate, 

right, title, interest, claim, and demand whatsoever of the said 
party of the first part, either in law or equity, of, in, and to the above- 
bargained premises, with the hereditaments and appurtenances; to 
have and to hold the said premises above bargained and described, 
with the appurtenances, to the only proper use and benefit of the 
said party of the second part, his heirs and assigns, forever; and the 
said Editha J. Dawson, party of the first part, hereby expressly 
waives and relinquishes unto the said party of the second part, lis 
heirs, executors, administrators, and assigns, all right, title, claim, 
interest, and benefit whatever in and to the above-described prem- 
ises and each and every part thereof which is given by or results 
from all laws of this State pertaining to the exemption of homesteads. 

And the said Editha J. Dawson, party of the first part, for her 
heirs, executors, and administrators, does covenant, grant, bargain, 
and agree to and with the said party of the second part, his heirs 
and assigns, that at the time of the ensealing and delivery of these 
presents she is well seized of the premises as above conveyed as of a 
good, sure, perfect, absolute, and indefeasible estate of inheritance in 
law and in fee-simple, and has good right, full power, and lawful 


a we 
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authority to grant, bargain, sell, and convey the same in manner 
and form aforesaid, and that the same is free and clear from all for- 
mer and other grants, bargains, sales, liens, taxes, assessments, and 
incumbrances of what kind or nature soever, and the above-bargained 
premises in the quiet and peaceable possession of the said party of 
the sec»nd part, his heirs and assigns, against all and every person 
and persons lawfully claiming or to claim the whole or any 
S00 part thereof the said party of the first part shall and will war- 
rant and forever defend. 
In testimony whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 


EDITHA J. DAWSON. [seat] 


Signed, sealed, and delivered in presence of— 


LIONEL C. BURR. 


STATE OF NEBRASKA, | 

Lancaster County, =" 

On this 12th day of June, A. D. 1875, before me, the subseriber, a 
notary public duly commissioned and qualified for and residing in 
said county, personally appeared Editha J. Dawson, to me known to 
be the identical person described in and whose name ts affixed to the 
foregoing conveyance as grantor, and she acknowledged the same to 
be her voluntary act and deed. 

In testimony whereof I have hereunto set my hand and seal, at 
my office in said county, the day ana year last above written. 

[SEAL. ] LIONEL C. BURR, 
7 Notary Public. 


Warranty Deed. keditha J. Dawson to William A. Sharrar et al, Filed 
for Record June 1Sth. 1875. at 3.15 p.m lim. A. Sharrar. County 


Clerk. J. P. Hebberd, Deputy. 


This indenture, made this fourteenth day of June, in the year of 
our Lord one thousand eight hundred and seventy-five, between 
Editha J. Dawson, of Lancaster county, Nebraska, of the first part, 
and William A. Sharrar, Amanze!l D. Burr, and Carlos C. Burr, all 
of same place, of the second part, witnesseth: That the said party of 
the first part, for and in consideration of the sum of one thousand 

and fourteen dollars in hand paid by the said parties of the 


391 second part, the receipt whereof is hereby acknowledged, has 

granted, bargained, sold, and conveyed, anu by these presents 
do grant, bargain, sell, and convey, unto the said parties of the second 
part, their heirs and assigns, all the following-described lots, pieces, 
or parcels of land situated in the county of Lancaster and State of 


Nebraska: An undivided one-third interest to Willlam A. Sharrar; 
an undivided one-third interest to Amanzel D. Burr: an undivided 
one-third interest to Carlos C. burr, tO Will Lot eloht Lo), in block 
one (1), and lots seven (7), eight (8), nine (9), ten 410), eleven (11), 
and twelve (12), in block five (5), and lots nine (‘), ten (10), in block 
sIx (6), all in Capital addition to the eit, ft Lineoln, Lancaster 
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county, Nebraska; also lots one (1), two (2), three (38), four (4), five 
(5), six (6), seven (7), eight (8), nine (9), ten (10), eleven (11), and 
twelve (12), in block forty-four (44), and lois one (1), two (2), three 
(3), four (4), five (5), six (6), seven (7), eight (8), nine (9), eleven (11), 
and twelve (12), in block forty-eight (45), and lots one (1), two (2), 
three (3), four { +), five (5), six (6), seven (7), an d eleht {S), in block 
forty-nine (49), and lots one (1), two (2), three (3), and four (4), in 
block twenty-two (22), in Dawson’s addition to South Lincoln, in the 
county of Lancaster and State of Nebraska; together with all and 
singular the hereditaments and appurtenances thereunto belonging 
or in any wise appertaining, and the reversion and reversions, re- 
mainder and remainders, rents, issues, and profits thereof, and all 
the estate, right, title, int erest, cla im, and demand what tsoever of the 
said party of the first party, either in law or in equity, of, in, and to 
the above -bargained premises s, with the hereditaments and appur- 
tenances; to have and to hold the said pre inises above bargained 

and described, with the appurtenances, to the only proper 
oIZ use and benefit of the said parties of the second part, their 

heirs and assigns, forever; and the said Editha J. Dawson, 
party of the first part, hereby expressly waives, releases, and relinqu- 
ishes unto the said parties of the second part, their heirs, executors, 
administrators, and assigns, all right, title, claim, interest, and bene- 
fit whatever in and to the above-described premises and each and 
every part thereof which is given by or results from all laws of this 
State pertaining to the exemption of homesteads. 

And the said Editha J. Dawson, party of the first part, for herself 
and her heirs, executors, and administrators, does covenant, grant, 
bargain, and agree to and with the said parties of the second part, 
their heirs and assigns, that at the time of the ensealing and de- 
livery of these prese nts she is well seized of the premises above con- 
veyed as of a good, sure, perfect, absolute. and indefeasible estate of 
inheritance in law and in fee-simple, and has good right and full 
power and lawful authority to grant, bargain, sell, and convey the 
saine 1n manner and form aforesaid, and that the same are free and 
clear from all former and other grants, bargains, sales, liens now 
levied, and incumbrances of what kind or hature soever except 
taxes for the year 1875, and the above-bargained premises in the 
quiet and peace able possesslun of the said parties of the second part, 
their heirs and assigns, against all and every person and Persons 
lawfully claiming or to claim the whole or any part thereof the 
said party of the first part shall and will warrant and forever defend. 

In testimony whereof the said party ol f the first part has here- 

unto set her hand and seal the day and year last above written. 


393 EDITHA J. DAWSO’.. [seat] 


Signed, sealed, and delivered in presence of— 


LIONEL C. BURR. 


STATE OF NEBRASKA, | 
Lancaste r County, 


aw 


On this 14th day of June, A. D. 1875, before me, the subseriber, a 


eo 
nh 8 Ta cana 
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notary public duly commissioned and qualified for and residing in 
said-county, personally appeared Editha J. Dawson, to me known to 
be the identical person described in and whose name is affixed to 
the foregoing conveyance as grantor, and shi acknowledged the same 
to be her voluntary act and deed 

In testimony whereof I have hereunto set my hand and _ notarial 
seal, at my office in said county, the day and year last above written. 

[SEAL. | LIONEL C. BURR, 
Notary Publie. 


Warranty Deed. Editha J. Dawson to Mary Ann MeLaughlin. Filed 
for Record July ord. IS7D. aft 2.10. Wim | Sharrar, County Cl rk. 
J. &. Hebbard. Deputy. 


Know all men by these presents that Editha J. Dawson, of Lan- 
caster county, Nebraska, in consideration of two hundred dollars in 
hand paid, do hereby grant, bargain, and sell, convey, and confirm 
unto Mary Ann McLaughlin the following-described. real estate situ- 
ated in the county of Lancaster and State of Nebraska, to wit: Lots 
one (1), two (2), three (3), ten (10), eleven (11), and twelve (12), in 
block thirty-one (31), in Dawson’s addition to South Lincoln, said 
county and State, together with all the tenements, hereditaments, 
and appurt nances to the Same helonging. and all the estate, right, 
title, interest, dower, claim, or demand whatsoever of the said Editha 

J. Dawson of, in, or to the same, or any part thereof; to have 
394 and to hold the above-described premises, with the appurte- 

nances, to the said Mary Ann McLaughlin, and to her heirs 
and assigns, forever. 

And I do hereby covenant with the said Mary Ann MeLaughlin, 
and her heirs, assigns, and legal representatives, that | am lawfully 
seized of said premises; that they are free of all lens and incum- 
brances — taxes; that I have good right and lawful authority to 
sell the same; that said grantee shall and may at all times here- 
after peaceably and quietly have, occupy, and enjoy said premises 
without the lawful hindrance or molestation of any person OF persons 
whomsoever: that the said Editha J. Dawson, for herself and her 
heirs and legal representative s, shall at all times hereafter, aft the 
reasonable request of the said grantee, her heirs and assigns, make 
and execute all and every such further and other lawful — reason- 
able deed or deeds whatsoever for the more perfect and absolute as- 
surance and confirmation of the said premises hereby granted unto 
the said grantee, her heirs and assigns, as by her or them shall be 
reasonably required; and I do hereby covenant to warrant and de- 
fend the said premises against the lawful claims of all persons whom- 
svever; and it is hereby further covenanted and agreed that all of 
the covenants and rights of action on any covenant herein shall run 
with said premises as fully as the covenant of warranty; and also 
that it shall not be necessary for said grantee, her heirs and assigns, 
that it shall not be necessary for said grantee, her heirs and assigns, 
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to be ousted or ejected by superior title before they or any of them 
can maintain an action on any of the covenants herein. 
Signed this twenty-second day of June, 1875. 
3 | EDITHA J. DAWSON. 
In presence of— 


LIONEL C. BURR. 


95 Strate oF NEBRASKA, | .. 
* oe) 


Lancaster County, | 


a. 
oe 


On this twenty-second day of June, 1875, before me, Lionel C. 
surr, fi notary public duly commissioned and qualified for and re- 
siding in said county, personally came the above-named Editha J. 
Dawson, who is personally known to me to be the identical person 
described in and whose name is affixed to the foregoing deed as 
grantor, and she acknowledged the instrument to be her voluntary 
act and deed for the purposes therein stated. 

Witness ny hand and notarial seal the date aforesaid, at my 
office, in said county. 

[ SEAL. | LIONEL C. BURR, 
Notary Public. 


Warranty Deed. keditha " Dawson 10 Charles fa Snowde i. Filed for 
Record duly ord, 3.00 p. Mt. Wm. A. Sharar, County Cieré. J. fF. 
Hi hard. Deputy. 


Know all men by these presents that Editha J. Dawson, of Lan- 
caster county, Nebraska, in consideration of three hundred dollars 
in band paid, do liereby grant, bargain, sell, convev, and confirm 
unto Charles C. Snowden, of the same place, the following-described 
real estate situated in the county of Lancaster, State of Nebraska, 
to wit: Lots two (2) and eleven (11), in block twenty-three (23), and 
lots five (5) and six (6), in block thirty (30), and lots seven (7), eight 
(8), nine (9), and ten (10), in block forty-seven (47), and lots one (1), 
two (2), three (3), nine (9), ten (10), eleven (11), twelve (12), in block 
forty-two (42), all in Dawson’s addition to South Lincoln, together 
with all the tenements, hereditaments, and appurtenances to the 

same belonging, and all the estate, right, title, interest, 
She dower, claim, or demand whatsoever of the said Editha 5 

Dawson of, in, or to the same or any part thereof; to have 
and to hold the above-described premises, with the appurtenances, 
unto the said Charles C. Snowden, and to his heirs and assigns, for- 
ever. 

And I do hereby covenant with the said Charles C. Snowden, end 
his heirs, assigns, and | val representatives, that I am lawfnlly seized 
of said premises ; that they are free of all liens and incumbrances, 
taxes, and assessments for taxes, except taxes for 1875; that I 
have good right and lawful authority to sell the same: that said 
grantee shall and may at all times hereafter peaceably and quietly 
have and occupy and enjoy said premises without the lawful 
hindrance or molestation of any person OF persons whomsoever: 
that the said Edith J. Dawson, for herself and her heirs and legal 


in 


p> 


Ore 
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representatives, shall at all times hereafter, at the reasonable request 
of said grantee, his heirs and assigns, make and execute, all and 
every such further and other lawful, reasonable deed or deeds 
whatsoever for the more perfect and absolute assurance and con- 
firmation of the said premises hereby granted unto the said grantee, 
his heirs and assigns, as by him or them shall be reasonably re- 
quired; and I do hereby covenant to warrant and defend the said 
premises against the lawful claims of all persons whomsoever. 

And it is hereby covenanted and agreed that all of the covenants 
and rights of action on any covenants herein shall run with said 
premises as fully as the covenants of warranty, and also that it shatl 
not be necessary for said grantee, his heirs and ASSIGNS, to be ousted 
or ejected by SUPE rior title before they or any of them can maintain 
an action on any of the covenants herein. 

Signed this twenty-eighth day of June, 1575. 


EDITHA J. DAWSON. 


[In presence of— 


LIONEL C. BURR 


od On this 28th day of June, 1875, before me, Lionel C. Burr, 

a notary public duly commissioned and qualified for and re- 
siding in said county, personally came the above-named Editha J. 
Dawson, who is personally known to me to be the identical person 
described in and whose name 1s atflixed to the foregoing deed us 
grantor, and she acknowledged the instrument to be her voluntary 
act and deed for the purpose therein stated. 

Witness my hand and notarial seal the date aforesaid, at my office 
in said county. 
[ SEAL. ] LIONEL C. BURR, 
| Notary Public. 


Warranty Deed. Editha J. Dawson to Martha Ellen Snowden. Filed 
for Record July Srd. 1875. at 3.35 p.m. Wm. A. Sharrar, Co. Clerk. 
IP He bard, Deputy. 


Know all men by these presents that iditha J. Dawson, of Lan- 
caster county, Nebraska, in consideration of two hundred dollars in 
hand paid, do- hereby grant, bargain, sell, and convey and confirm 
unto Martha Ellen Snowden the following-described real estate sit- 
uate in the county of Lancaster and State of Nebraska, to wit: Lots 
one (1), two (2), three (3), four (4), five (5), and six (6), in block forty 
(40), in Dawson’s addition to South Lineoln. in said county and 
State ; together with all the tenements, hereditaments, and appur- 
tenances to the same belonging, and all the estate, right, title, 
interest, dower, claim, Or demand whatsoever of the sald Kditha 
J. Dawson of, in, or to the same or any part thereof; to have 
and to hold the above-described premises, with the appurtenances 
unto the said Martha Ellen Snowden and to her heirs and 
assigns forever; and I do hereby covenant with the said Martha 
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Ellen Snowden and her heirs and assigns and legal rep- 
398 representatives, thai they are free of all liens and incum- 

brances, taxes, and assessments for taxes, except taxes for 
1875; that I have good right and lawful authority to sell the same; 
that said grantee shall and may at all times hereafter peaceably and 
quietly have, occupy, and enjoy said premises without the lawful 
hindrance or molestation of any person Or persons whomsoever: that 
the suid Editha 5. Dawson, for herself and her heirs and legal rep- 
resentatives, shall at all times hereafter, at the reasonable request of 
said grantee, her heirs and assigns, make and execute all and every 
such further and other lawful, reasonable deed or deeds whatsoever 
for the more perfect and absolute assurance and confirmation of the 
said premises hereby granted unto the said grantee, her heirs and 
assigns, as by her or them shall be reasonably required; and I do 
hereby covenant to warrant and defend the said premises against the 
lawful claims of all persons whomsoever. And it is hereby further 
covenanted and agreed that all of the covenants and rights of action 
on any covenant herein shall run with said premises as fully as the 
covenant of warranty ; and also that it shall not be necessary for said 
grantee, her heirs and assigns, LO be ousted or ejected by superior 
title before they or any of them can maintain an action on any of 
the covenants herein. } 

Signed this twenty-eighth day of June, 1875. 
EDITHA J. DAWSON. 
In presence of— 
LIONEL C. BURR. 


STATE OF NEBRASKA, | 
Lancaster County, | 


. NX . 


On this 28th day of June, 1875, before me, L. C. Burr, a notary 
public duly commissioned [and] qualified for and residing in said 
county, personally came the above-named Editha J. Dawson, who is 

personally known to me to be the identical person deseribed in 
399 and whose name is affixed to the foregoing deed as grantor, 

and she acknow ledged the instrument to be her voluntary act 
and deed for the purposes therein stated. 

Witness my hand and notarial seal the date aforesaid at my office 
in said county the day and year last above written. 

[ SEAL. | LIONEL CC. BURR, 
Notary Public. 


Warranty Deed. Editha J. Dawson to William T. Van Dorn and 
Georg '% Lashus. Filed for Record Jan’y | lth. at 1? Hit. > 
Co. Clk. , Deputy. 


This indenture, made this twenty-fifth day of December,in the year 
of our Lord one thousand eight hundred and seventy-six, between 
Editha J. Dawson, of Lancaster county, Nebraska, of the first part, 
and William 'T. Van Dorn and George W. Lashus, of Ogden, Utah, 
of the second part, witnesseth :‘ That the sald party of the first part, 
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for and in consideration of the sum of sixteen hundred dollars to 
her duly paid, the receipt whereof is hereby acknowledged, has sold, 
and by these presents does grant, convey, and confirm, unto the said 
parties of the second part, their heirs and assigns, all the following- 
described real estate, being and situated in the county of Lancaster 
and State of Nebraska, to wit: The southeast 4th of the southeast 4th 
quarter section thirty-five (55), town. ten (10), range six (6) east, con- 
taining forty acres, together with all and singular the hereditaments 
and appurtenances thereunto belonging, or in any Wise appertain- 
ing, and also all the estate, right, title, and interest, claim, and de- 
mand whatsoever, as well in law as in equity, of the said party of 
the first part of, in, and to the same, with the appurtenances; and 
the said Editha J. Dawson, for her heirs, executors, and admmaistra- 
tors, does hereby covenant and agree to and with the said 
LOO parties of the second part, their heirs and assigns, that the 
said Editha J. Dawson, at the time of the ensealing and de- 
livery of these presents, is lawfully seized in her own right of a good, 
absolute, and indefeasible estate of inheritance in fee-simple of and 
in all and singular the above-granted premises, with: the appurte- 
hances,and has eood right, full power, and lawful authority to grant 
and Convey the same in the manner aforesaid, and that the same are 
now clear and free of and from all former grants, charges, aSSess- 
ments, taxes, and incumbrances of whatsoever nature, except taxes 
that may now be a lien upon said land for the year 1876, amount- 
ing to fifteen dollars and seventy-four cents ($15.74); and the said 
Editha J. Dawson and her heirs the above-granted premises, with 
the appurtenances, against all persons whomsoever lawfully claim- 
ing or to claim the same shall and will warrant and by these pres- 
ents forever defend. 
In witness whereof the said party of the first part has hereunto 
set her hand and seal the day and year first above written. 


it 
EDITHA J. DAWSON. 


Signed, sealed, and delivered in presence of— 


L C. BUBR. 


THE STATE OF NEBRASKA, | 
Lancaste r ( ounty, } 


On this 25th day of December, A. D. 1876, before me, the sub- 
scriber, a notary public duly appointed, commissioned, and qualified 
for and residing in said county, personally appeared Editha J. Daw- 
son, to me known to be the identical person described in and who 
executed the foregoing conveyance as grantor, and she acknowl- 
edged the same to be her voluntary act and deed. 

In testimony whereof I have hereunto set my hand and notarial 
seal, at my office in said county, the day and year last above written. 

[SEAT. | L. C. BURR, 
Notary Public. 


30—b648 
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HO] Warranty Deed. keditha J. _Darvson aD B. is Harding. ehiled 
jor Pec d M’ch | th. 1S . at ‘ Cl. Vil i Ce, Co. Olk. 


— —, De 


Know all men by these presents that I, Editha J. Dawson, a 
widow, of Lancaster county and State of Nebraska, In consideration 
of the sum of thirty-five hundred dollars in hand paid by B. L. 
Harding, of Union county and State of lowa, do hereby sell and 
convey unto the said B. L. Harding the following-described prem- 
ises situated in the count ty of Lancaster, and State of Nebraska, to 
wit: The west half of the ‘soutl least Qué irter of section No. nineteen 
(19), in township No. ten (10) north, range No. seven east, of the 6th 
P. M., containing eighty (80) acres, more or less, according to Gov 
ernment survey. And I hereby covenant with the said B. L. Hard. 
ing that I hold said premises by good and perfect title; that | have 
good right and lawful authority to sell and convey the same; .that 
they are free and clear of all liens and incumbrances whatever, ex 
cept a re to the Union Mutual Life Ins. Co., Maine, and tax 
of ’76,and | covenant to warrant and defend the said premises against 
the lawful-claims of all persons whomsoever, except above mort- 
gage. 

Signed the first day of March, A. D. 1877. 
EDITHA J. DAWSON 
In presence of— 


L. C. BURR. 


STATE OF NEBRASKA, | 


Lancaster County, if ~ 
On the second day of March, A. D. 1877, before me, L. C. Burr, a 
notary public within and for said county, personally came Editha 
J. Dawson, personally to me known to be ‘the identical person whose 
name is aflixed to the above instrument as grantor, and severally 
acknowledged the execution of the same to be her voluntary act and 
deed for the purposes therein expressed. 
402 In witness whereof | have hereunto subscribed my name 
and affixed my official seal, at my office in said county, on 
the date last above written. 
[ SEAL. | L. C. BURR, 
Notary Public. 


Warranty Deed. Kditha J. Dawson to Jacob Friedman. Filed for 
Record Jun 24th, 1878, 9.04an —— . Co. Clerk. 


Know all men by these presents that I, Editha J. Dawson, of the 
city of Lincoln, in the county of Lancaster and State of Nebraska, 
for and in consideration of the sum of sixty-five dollars in hand 
paid, do hereby grant, bargain, sell, convey, and confirm unto Jacob 
Friedman, of Chicago, in the county of Cook and State of Illinois. 
the following-described real! estate situated in Dawson’s addition to 
South Lincoln, in Lancaster county and State of Nebraska, to wit: 

Lots numbered seven (7) and eight (8), in block numbered twenty- 
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nine (29), and lots numbered eleven (11) and twelve (12), in block 
numbered forty-seven (47), all of the above-deseribed lots being in 
Dawson’s addition to South Lincoln, Lancaster county, State of 
Nebraska, as shown by the recorded plat of the same. 

And I do hereby covenant with the said Jacob Friedman and his 
heirs and assigns that I am lawfully seized of said premises; that 
they are free from incumbrance; that I have good right and law- 
ful authority to sell the same; and that I do hereby covenant to 
warrant and defend the title to said premises against the lawful 
claims of all persons whomsoever except the taxes for the year 1S78, 
and the said — hereby relinquishes all — in and to the above de- 
scribed premises. 

Signed this twenty-second day of June, A. D. 1878. 

EDITHA J. DAWSON. 

In presence of— 


L. C. BURR. 


403 THe STaTe oF NEBRASKA, | _ . 
Lancaster County, j a 
On this 22nd day of June, A. D. 1872, before me, L. C. Burr, a no 
tary public duly commissioned and qualified for and residing in said 
county, personally came Editha J. Dawson, to me known to be the 
identical person described in and who executed the foregoing con- 
veyance as grantor, and acknowledged the said instrument to be her 
voluntary act and deed. 
Witness my hand and notarial seal the day and year last above 
written. 
[SEAL. | L. C. BURR, 
Notary Public. 


Certificate of County Clerk of Lancaster County 


THE STATE OF NEBRASKA, | ... 

Lancaster County, j ms 
[, J. H. MeClay, county clerk and ez-ojficio recorder of deeds of 
said Lancaster county, do hereby certify that the foregoing deeds, to 
wit: Editha J. Dawson to Paren England, recorded in deed record 
I’, page 126; Editha J. Dawson to Aldus Cody, recorded in deed 
record F, page 325; Editha J. Dawson to L. W. Billingsley, recorded 
11) deed record EH, pave Zue : Editha J. Dawson to L.. Cody, recorded 
in deed record H, pages 318 and 319; Editha J. Dawson to Samuel 
MecClay, recorded in deed record H, page 335; Editha J. Dawson to 
Guy C. Barnum, recorded in deed record K, pages 195 and 194; 
Editha J. Dawson to Rodney K. Johnson, recorded in deed record J, 
pages 181, &e.; Edith J. Dawson to Miss Kittie A. Eckman, recorded 
in deed record L, pages 355 and 356; Editha J. Dawson to Charlotte 
Heater, recorded in deed record Q, page 28; Editha J. Dawson to 
Alexander C. Huestis and Charles D. C. Huestis, recorded in deed 
record Q, page 383; Editha J. Dawson to E. H. Tuttle, recorded in 
deed record Q, page 502; Editha J. Dawson to William A. Sharrar, 
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Amanzel D. Burr, and Carlos C. Burr, recorded in deed record 
404 Q, pages 510 and 511; Editha J. Dawson to Mary Ann Me- 
Laughlin, reeorded in deed record Q, page 590; Kditha J. 
Dawson to Charles C. Snowden, recorded in deed record Q, page 598, 
&e.: Editha J. Dawson to Martha Ellen Snowden, recorded in deed 
record Q, page 595; Editha J. Dawson to William T. Van Dorn and 
George \W. Lashus, recorded -in deed record U, pages 14 and Ld: 
Editha J. Dawson to B. L. Harding, recorded in deed record U, pages 
237, &e. and from Editha J. Dawson to Jacob hriedman, recorded 
in deed record X, page 418, are true, correct, and carefully compared 
copies of said deeds herein mentioned, as appears of record in the 
county clerk’s office of said Lancaster county, in the respective records 
and pages above set forth to which reference 1s made. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at Lincoln, Nebr., this 19th day of October, 
A. D. 1882. 7 


' " ° ‘ . ; 
[Seal of Lan i> r County. | 


J. H. McCLAY, Co. Clerk. 


The hearing of testimony in this cause was resumed on Saturday, 
October 28th, 1882, at the office of Messrs. Harwood & Ames, attor- 
neys-at-law, Lincoln Nebraska, Mr. L. C. Burr representing the par- 
ties Ezekiel Giles and others, and Mr. Ames and Mr. Hall represent- 
the parties S. W. Little and others. 


Pickering Marriaa ta ky. J. Dawson. Lett rs, Conve rsation. KC , AC 


H. M. PicKERING sworn and examined by AmEs: 


@. 1. Where do you reside? 
A. In W heeler county, Nebraska. 
(). 2. Are you acquainted with the heirs of the late Jacob Dawson, 
his county, now deceased ? | 
. Well, sir, I had ought to bi 

Q). 5. Acquainted with his widow? 

\. Well, ves: | ought to be tolerably wel 

LOO. : : 
105 (). 4. How long have you known them 
A. I have known the heirs about 8 vears—sinee I first saw 

them; no, not so long—6 or 6 years since I saw the heirs lL have 
known her since she was quite a child. 

(). 5. Have you been personally acquainted with her since het 
childhood? 

A. No, sir; there was twenty-odd years I was not acquainted with 
her. I do not remember the number of vears; 20 odd, however. 

Q. 6. When did your last acquaintance begin? 
A. The last acquaintance I had was through a letter. | got a let- 
ter from her, if my memory serves me right, seven vears ago last 
June. | | 

(). 7. Got that letter in your possession ? 

A. I have not. 

(. 8. Have you received others? 
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A. Yes; a good many. 

(). 9. Have you them? 

A. I have none of her letters. 

(). 10. What have you done with them? 

A. She requested me to destroy them, and I have done so. 

(). 11. All of them? 

A. Yes, sir: l think | have not one ol her letters: if [ have | do 
not know where it is. 

(). 12. What was the subject of the correspondence? 

Burr objected, and the question was withdrawn. 

Q. 15. What was the contents of that letter, as near as you can 
recollect? 

Burr objected [as] incompetent, immaterial, and irrelevant and 
not the best evidence. 


A. Well, I do not recollect just the contents of it, but she informed 
Phy a 


Q. 14. Burr: Mr. Giles objects to the witness testifying any further 
to the contents of the letter. for the same reasons as have just been 
stated, and for the further reason that the witness states that he does 


not know the contents of it. 
LOG (. 15. Do you know the substance of the. letter—the con- 
tents of it? 
BuRR: We object again, because the witness has sworn that he 
does not remember the contents of the letter. 


A. Well, I do not remember the full contents of the letter, I say 
again, but a portion of the letter | do remember. 

. 16. Do you know the subject-matter about which the letter was 
written ? 

A. Yes, sir; I remember the subject-matter, but the full contents 
| do not remem ber. 

(). 17. Do you know what was said about that subject-matter ? 

A. Well,.I know a portion of it; I remember a portion of it. 

() IS. State as near as you recollect. 

burr: I object for the same reasons just stated, and that it 1s in- 
competent to state a portion of a letter and not know the whole of 
it: that to state a portion of the contents when the witness swears 
several times that he does hot know all the contents of the letter Is 
Incompetent, not the best evidence, and immaterial and irrelevant 

A. Well, the letter—the contents that | remember—that she told 
me where she was living, and that she was a widow: and that if | 
had any business out here—through this country—to call and see 
them. 

().19. What was the date of the letter, do you know ? 

A. It was written seven years ago last February. 

Burr moved to strike out the answer as incompetent, immaterial, 
and irrelevant. 
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Q. 20. Where was you residing at that time? 

A. I was making my home in Brown county, Ohio. 

@. 21. Where did you get your mail? 

A. I got it at New Hope, Brown county, Ohio. 

Q. 22. When did you next hear from her? 
407 A. Well, I continued to hear from her for some time; I do 
not remember how long ; it was two years, perhaps, after that. 
I got three or four letters at that office; [do not remember how 
many. 

). 23. Did you see her afterwards ? 

A. I did, some time after that; I do not remember how long it 
was; two years, perhaps, after that. I was out here in Nebraska and 
saw her; I do not remember just the time; I did not date it, because 
I did not know I should be called to figure after 1t any more, and 
did not keep the particular date—about two years after that, how- 
ever. 

Q. 24. Was there any special inducement to visit her at that time? 

A. Nothing more than that she was writing to me in regard to 
marrying, and I was a widower. 

Burr: We move to strike out this answer and all the evidence of 
witness as being hearsay, not the best evidence, and incompetent, 
immaterial, and irrelevant. 

(. 25. When did she write to you regarding marrying? 

A. She indicated that all through her letters. 

Burr moved to strike out the answer as incompetent, hearsay, not 
the best evidence, immaterial, and irrelevant, and we object for the 
satie reasons. 

(). 26. State when she first mentioned the subject of marrying to 
you. 

Burr object d to the question for the reasons last stated 


A. Well, I do not know when she came right out to state to me to 
marry—I do not remember—but it was before I came out here, and 
guess it was two years after the first letter—along some time about 
that; I could not pretend to date it. 

(). 27. What place do you mean by here? 

A. This place, Lincoln town, up here where she lived—a 
408 white house by the large brick that she built—at least she 
told me she built It. 

Q. 28. How long did you remain here at that time? 

A. I stayed here two nights. 

Q. 29. Did you have any conversation with her in respect to this 
matter during your visit? 

Burr objected [as] incompetent, immaterial, and irrelevant. 


A. Not the first time; no, sir. 

(). 30. Where did you go from here ? 

A. I went back to Ohio. 

Q. 31. Did you hear from her afterwards ? 
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A. Yes, I heard from her when I got back. ‘There was a letter 
from her in the office when I got back. 

Q. 32. Was anything there said about the matter of marrying? 

A. No, sir; I do not think there was anything in particular more 
in that letter about marrying, only the letters, as I said before—— 


Burr: We object and move to strike that out as incompetent, im- 
material, irrelevant, and hearsay. 


Q. 33. Was the subject of marrying afterwards mentioned in the 
correspondence ? 


Burr objected [as] incompetent, immaterial, irrelevant, and hear- 
say. 

A. Well, it was mentioned ; there was indications in every letter— 
more or less in every letter. 


Burr moved to strike ont the answer as incompetent, not respon- 
sive, immaterial, not the best evidence, and hearsay. 


(. 34. When did you next see her ? 

A. I next saw her in this place again the time I was here. 

Q. 35. When? 

A. Well, I came here the 7th day of February last—February 
three years ago—and on the morning of the Sth I went up to her 
house and saw her. If my memory serves me right that is the 
date. 

Q. 36. Any conversation about marrying then? 

A. Yes. 
109 (. 37. What was it? 

A. Well, she had written tome. (Burr: Wait a minute. 
We object [as] incompetent, immaterial, and irrelevant, under the 
issues joined, a conversation between this woman and this man not 
being of any importance or bearing on the issues in this case, none 
of the parties to this suit being present, and is wholly incompetent.) 
She had written me a letter asking me to come 


- 


Burr: We object. as not being responsive, and move to strike out 
anything about a letter as immaterial, not the best evidence, incom- 
petent, and hearsay. | 

. 38. State what the conversation was. 

A. She wrote me in that letter for her sake to come out and spend 
my days with her. 

Burr: We object as not responsive, and move to strike out the 
answer for the reason; and the witness is talking about the contents 
of a letter which is incompetent, hearsay, immaterial, and irrelevant. 

Q. 39. State what conversation you had with her. 

Witness: When I came here? 

Ames: Yes. 

A. Well, we talked about marrying. 

Q. 40. What was it; what did you say? 

A. I told her I had come out for that purpose. 
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Burr objected [as] incompetent, immaterial, and irrelevant, the 
conversation between this man and this woman. 
(). 41. Go on. 
A. Well, we talked about marrying. I told her I had come out 
to marry her; that was my business here. 
(). 42. What did she say about it? Go on and relate the whole 
conversation 
A. Well, we talked about marrying, and she said she could not 
marry at thistime. (Burr objected to this testimony as incompetent, 
immaterial, and irrelevant, the conversation between this man 
410 and woman.) That she could not marry at this time; that 
she could not marry until she had sold her property ; and 
that she thought that her lawyer had a chance to sell it; and that 
she would ascertain—she would send down to know when he thought 
she could sell it. 
Q. 48. Did you have more than one conversation with her at that 
tine about that matter? 
A. Yes, sir; I talked with her several times during my stay at 
that time. 


Burr: We object to any further conversation, and to any con- 
versation between this man and this woman, the parties not being 
preseat, as Incompetl nt, immaterial, and irrelevant. 


Q. 44. In any of these conversations was anything further said 
about this matter? 

Burr objected [as] incompetent, immaterial, and irrelevant—any 
conversations between this man and this woman—the parties not be- 
ing present. 

A. She spoke several times of her property; that she wanted to 
gel that sold; that she had been advised to sell her property before 
marrying. 

@. 45. Did she say who advised her ? 

A. She.spoke of her lawyer; I did not know who her lawyer wa: 
at that time; I afterwards learned that Mr. Burr was her lawyer. 

Burr: We object to the answer as not responsive to any question, 
and move to strike it out for that reason—who her lawyer was—no 
question being asked to that effect, and it is wholly incompetent, im- 
material, and irrelevant. 

Q. 46. Was any other person present at any of these conversa- 
tions ? 

A. No, sir; we were alone. 

Q. 47. What next occurred after that in reference to this matter? 

jurr objected [as] incompetent, immaterial, and irrelevant. 

A. Well, after I was there—I think I stayed there that 

411 time about a week—TI think it was about a week—I went 
away—started to go away; she had learned, so she said, from 

her son William, from her lawyer 


Burr: We object to the statements of the woman Dawson from 
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her son William as incompetent, hearsay, immaterial, and irrelevant, 
and nothing to do with the issues in this case. ° 

(). 48. What was the next occurrence, Mr. Pickering? 

A. She stated her son had told her 


Burr: We object to what the son told the mother as being incom- 
petent, immaterial, and irrelevant. 

Q. 49. You need not state what he told her; tell what next oe- 
curred. 

Witness: I did not finish what he had told her; you stopped me. 
Q. 50. Did you marry her? 

A. Yes, sir. 

Q. When? 

A. I married her on the 14th day of November, ’79, I believe, if 
have got the date right; I never set down anything; it was not 
worth while to note these things down. 

(). 52. Before your marriage did you see her in Cass county, in this 
State? 

A. Yes, sir. 

@. 53. What time? 

A. I could not state the first time; I saw her frequently in Cass 
county; I married her in Cass county; but the first time I saw her 
was a month, six weeks, or two months before the marriage. I seen 
her—she came down there to look at a farm and buy it. 

(. 54. Did she buy the farm at that time? 

A. Yes, sir; she bought it. 

Q. 55. At that time? 

A. Yes: that is, she closed the contract at that time; she drew the 
writings at that time. 


| mel 


Burr: We object as incompetent, immaterial, and irrelevant. 

Q. 56. Did you have a conversation with her about the matter 
then? 

A. Well, ves; at the time she came down to buy the farm. 

$12 (. 57. What was it? 

Burr objected to the conversation this woman had with this man 
after they were married as incompetent, immaterial, and irrelevant. 

Witness: This was before we were married. 

Burr: We object [as] incompetent, immaterial, and irrelevant— 
the conversation before or after the marriage. 

A. Well, sir, she asked me when we would fix up our business. 

@. 58. Where did that oceur? 

A. That occurred in Applegate’s field, going from the‘house to the 
carriage. 

Q. 59. To what business did she allude? 


Burr objected as incompetent, immaterial, and irrelevant, and as 
calling for what this woman alluded to, and for this witness to ex- 
plain what the witness alluded to. 

dS4t—648 
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Q. 60. What business were you talking about? 
Burr interposed the same objection as to question Oo. 


A. She asked me when we was to fix up our business. 

@. 61. What business? 

A. We were talking about marrying 

Q. 62. What did you say about it? 

A. I told her it was left to herself; I had wrote all I had to write 
about it and said all I had to say about it; it was left to herself. 

Q. 63. Well? 

A. She said we would put it off till they moved down, and then 
we would fix it up. 

@. 64. Did she move down ? 

A. She moved down some time after. I told you I have not taken 
dates. She moved down, and we were married a short time after 
they moved down. 

Q. 65. Was anybody present at this last conversation ? 

A. No, sir; there was nobody present at the last conversation. 
Her son was with her, but he was not there. He came out with a 
carriage and went back to the house. 

Q. 66. When was the next conversation you had with her? 

A. After they moved down there. 
413 (). 67. What was that? 

Burr: We object again [as] incompetent, immaterial, and irrele- 
vant, and calling for the conversation between this man and this 
woman in the absence and away from any of the parties to this suit, 
any of the heirs, or any of the heirs’ grantees. 


A. I went to her house after they moved down there and we 
talked again about marrying; that seemed to be the greatest sub- 
ject at that time. 

Q. 68. Was any time fixed for marrying? 

i ae 

(). 69. What time? 

A. That was to be in two weeks from that day ; that was on Sun- 
day I was there. 

Q. 70. Did you marry at that time ? 

A. No, sir; we were not married at that time. 

®. 71. For what reason ? 


Burr objected [as] incompetent, immaterial, and irrelevant, and 
calling for the reasons of this lady to be expressed by this witness, 
which is incompent. 


A. Well, sir, she said the reasons she had put it off there was 
some writings to be signed they wanted fixed up before we were 
married and that she would put it off another week. 

Q. 72. Did she say what the writings were? 

Burr objected [as] incompetent, immaterial, and irrelevant, and 
‘alling for hearsay evidence what Mrs. Dawson said to him. 


A. I did afterwards. 
Q. 73. Was anybody present at this conversation ? 
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A. No, sir; I do not know that there was. 

Q. 74. You say you heard afterwards what these writings were? 

A. Yes. 

Q. 75. When did you hear ? 

Burr: We object; he is testifying to what he heard from other 
parties and hearsay. 


A. I have heard part of it from her son William. 
(). 76. When was that? 
A. It was after I was married. 
414 Q. 77. How long after you were married ? 
A. Well, it was a few days; I could not say how long—a 
week or so. I would not pretend to give the dates. 

Q. 78. What did you hear from William then ? 

Burr: We object as calling for hearsay testimony; as being incom- 
petent, immaterial, and irrelevant; as testifying as to what William 
Dawson beard from his mother, and this witness is trying to tell 
that; and this man at that time was the husband of Mrs. Dawson. 
and that, under sec. 332, page 575, of the compiled statutes of Ne- 
braska, he is incompetent to be a witness in this action to testify 
against the relations of his wife at that time. 


A. I heard him fo say it was a contract they wanted to have signed 
between them and burr, their lawyer; and I[ lieard her say the 
same. | 
Q. 79. When did you hear them say that? 

A. It was a short time after | was married. 

' Q. 80. Where was it? 

A. It was at their house. 

Q. 81. When did she say that ? 

Burr: We object to this as being incompetent, immaterial, irrele- 
vant, and hearsay, and not the best evidence. 


A. It was along about the same time—in the turn of a couple of 
weeks from the time of the marriage. I heard them talking about 
it—giving me the reason why the wedding was put off. 

Q. 82. Did you hear — either Mrs. Dawson, your wife, or from 
William or Albert, at any time what the contract was? 

Burr: We object as incompetent, immaterial, and trrelevant, and 
calling for hearsay testimony, and calling for the contents of a con- 
tract. 


A. He said it was a contract between the heirs and Burr for try- 
ing to get back this property that they sold here in Lincoln; and 
she told me the same. 
415 Q. 83. Did you ever see the contract ‘ 
A. I never saw the contract; | heard Bert (Albert) read it. 
Q. 84. Who is Bert ? 
A. That is her son—the youngest son. 
®. 85. When did he read it? 
A. It was some months after that; when he came from out West. 


; 
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Q. 86. Did you have any further conversation with Albert or Wil- 
liam ? 

Burr objected [as] incompetent, immaterial, irrelevant, and hear- 
say. 

A. I heard a conversation between her and her son William in 
relation to this property matter. 

Burk: We object for the further reason that by the statutes of 
Nebraska he cannot state the conversation, being prohibited from 
doing so; and we move to strike out this testimony. 


wf 


2. 87. Where was that conversation, what particular place ‘ 
A. It was at their own house. 

). 88. Were you in the room ? 

A. No, sir; I was not. 

Q. 89. What was the conversation ? 

Witness: | was outside. 


~~, 


Comet 


Burr objected to this testimony, the objections being set out In 
ques| tion] 86, making now the same objections. 


®. 90. Just state what the conversation was. 

A. The conversation between him and her was this—she was 
standing against the window and I was right outside. They had 
got a letter from Burr. She went into the room while he read the 
letter. He was hoarse and I did not hear the letter; but I heard 
her say, “ Don’t let him know (meaning me) I was advised to marry 
him so you children could get the property back, for if he gets out 
of humor he will go and tell I was advised to marry him, and | 
don’t wan't people to know it.” This was the conversation. “And 

when Bert comes back he will raise a difficulty with him; 
416 =and I will take sides with Albert and drive him off.” That 

Was the conversation l heard—that was the conversation [ 
heard anyhow. 

Q. 91. Did you hear any further conversation that you have not 
already related ? 

A. Yes, sir. 

(). 92. When was it? 

A. I heard a conversation in regard to the matter about the time, 
as I understood, through Knicely. He had a paper there stating they 
had commenced suit. (Burr: We object as incompetent, irrelevant. 
and immaterial, calling for hearsay testimony—what one Knicely 
suid and done—and as not the best evidenee.) Knicely had a 
paper there stating she had removed to Iowa and marrie | her first 
love. They was laughing a little over it among them. She came 
along and she says, speaking of the property-——— 

3URR: I object ; under the statutes of Nebraska he is prohibited 
from stating this. 

Q. 93. What did she say ? 

A. If lam prohibited I do not want to talk—if the statute pro- 
hibits me. 
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Ames: Burr cannot prohibit you. 
SurR: Take that down—I want that down, too. 


©. 94. What did she say ? 

A. Speaking of this property she said she had done her part and 
it was left for them to do the balance—speaking about the marry- 
ing, and speaking about the property. 

(). 95. Who was Kuicely ? 

A. A son-in-law. 

(). 96. Where was he living ? 

A. His wife at that time was there; living there. 

@. 97. Who was his wife? 

A. She was Mrs. Dawson’s daughter. 

Q. 98. Of whom did that household consist—who were the family? 

A. Well, there was William and his wife and child. 

@. 99. Wiliam who? 
417 A. William Dawson and his wife and child. Knicely’s 
wife was there, and he was there frequently—made that his 
headquarters at that that time—and her two girls. 

(). 100. What were their names? 

A. Melita and—well, I cannot call it just now; I will direetly— 
Minnie. That was the names of all the family, except the old lady 
and myself. 

Q. 101. Was there any common ‘or general understanding among 
the members of that family about the object and purpose of that 
marriage ¢ 

Burr: We object as incompetent, immaterial, and irrelevant, and 
foul and scandalous. 


A. I learned there was after I was married. 
Q. 102. Do you know what understanding — was? 


BurR: We object to this witness testifving what he supposed after 
he was married of an understanding some one had before he was 
married, this being a supposition following a supposition, and that 
is incompetent, immaterial, and irrelevant. 


A. That understanding was they were inducing me to marry so 
they could get the property. 

(). 103. Did you have a conversation with Mr. Burr about it? 

A. Yes. 

(). 104. When? 

A. In May; two years ago last May. 

(). 105. Where was it? 

A. At his office. 

(). 1053. What was it? 

A. Mr. Burr spoke of her marrying; said there was some talk be- 
tween Knicely and him about the property. (Burr objected [as] in- 
competent, immaterial, irrelevant, and hearsay.) And there was 
some talk between him and me. Mr. Burr told me he had been her 
adviser—speaking of the property and marrying—that he had been 
her adviser and lawyer all through this matter. That is the first 
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and only time I saw Mr. Burr till I met him here, and I think it 1s 
the same man. 

Q. 106. Are you and your wife living together here now ”? 

A. No, sir. 
418 Q. 107. How long since you have been living together ? 
A. It is about two vears since we have lived together. 

Q. 108. How long did you live together? 

A. About 7 or 8 months. I do not know just how long we did 
live together. As I said before, I did not note it down. 

@. 109. What was the cause of your separation ? 

Burr: We make no objections to the answers, but we do say to 
the witness that under the statutes of Nebraska he is prohibited 
from answering, and that his relations to his wife are shut out by 
the statute. 

Witness: I am only here under the law, Mr. If the law does 
not justify me in talking I do not wish to talk. 

Ames: Answer the question. 

A. The cause of our separation was that Albert came there and 
I asked him if he was going to rent some land—if he had left his 
western farm—and he said he had. I asked him if he was going to 
rent some land, and he said no; that he was going to live there; and 
asked him, then, if he expected to control the place. He said he 
did. Itold him I might as well give him the control of it. He said 
that was what he was waiting for. I then proposed buying his in- 
terest in his homestead. I offered him $100 for it in corn, at 15 
cents a bushel. 

Q. 110. Tell the cause of the separation. 


Ste 


Burr: All right; go on and tell it. 

Ames: Go ahead. 

A. He objected to giving it, and went and told his mother; and 
I came around by the way and heard him tell her. She was in the 
cook-house, and | came round by the well, and she told me she 
wanted me to take my horses and go away. 

®. 111. Did you go? 

A. I told her as quick as I could get my horses I would. I had 
bought four Texas horses. One was loose, and I snared it and went 

away. 


419 Cross-examined by Burr: 


Q. 112. Are you acquainted with Joseph H. Brown or J. H. Brown? 


A. I do not know; but does he live here in this place? 

(). 113. Justice of the peace, and lives in town. 

A. Yes, lam acquainted with that man, and he came to see me 
twice. The last time he brought a subpeena down—came and served 
a subpoena, and told me I would have to come to the United States 
court. | 
Q. 114. Has he paid you any money? 

A. Not a cent; not any money; he paid my expenses; he came 
up there. 


+f 
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Q. 115. In coming? 

A. Paid it in Wheeler; and told me he had a subpena for me. 
I told him I did not know how to get there. Says I, “I have paid 
out all the money I| have for a piece of land—a quarter—I have no 
money to pay expenses; will the court force me there?” He said, 
“Tt would.” Says he, “I will pay your expenses down, and you can 
get your fees.” 

Q. 116. The first time he came to see you at Factoryville’? 

A. Yes. 

Q. 117. How much did you ask to testify in this case? 

A. I never asked anything. I was paid no money to testify in it. 
He gave me $5 to go to Nebraska City. 

@. 118. Did you not demand $5,000? 

A. I do not know I demanded anything at all; I told him I did 
not want to testify. 7 

Q. 119. Did you not write me a letter and tell me you had been 
offered $5,000? 

A. No, I did not; let (Ames objected to the testimony about 
the contents of the letter. Burr: I do not want the contents; | 
want to know.) I can tell you what the contents of the letter is— 
that is, what I put in it; I do not know what is in it now. 

Q. 120. On December 29th, 80, you wrote me a letter, did not 
you, from Factoryville? 

A. Yes, sir, I did; I wrote you two. 
420 @. 121. Mr. Brown had been there to see you about that 
time? 

A. No, sir; I never saw Mr. Brown. 

(). 122. Just before? 

A. No, sir; I never wrote you but one letter; I wrote you three 
letters, and two since that, but it was one case you wanted to know 
about. 

Q. 123. Mr. Brown did not tell you they would give you $5,000? 

A. No, sir; he did not; I told you he gave me $5 at one time. 

Q. 124. Did you not tell me you had demanded $5,000 when you 
came to see me? 

A. No, sir. 

Q. 125. Is it not a fact he offered you money? 

A. It is a fact he gave me $5 to go to Nebraska City. 

(. 126. Considerable money? 

A. No, sir; he made no considerable—I told him I did not want 
to testifv; it was an unpleasant thing. 

Q. 127. Did you not tell him you were glad of an opportunity now 
to get even with the Dawsons? 


Ames: Wait. 


Witness: I did not tell him no such thing. 

. 128. You did not? 

A. It makes no difference anyhow that, particularly. 

Q. 129. How many were living at Factoryville when you were 
living there? 

A. There was Will and his wife and child; Knicely was making 
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his home there; Knicely’s wife was making her home there a good 
portion of her time during her last sickness, and Mr. Knicely was 
making his headquarters there, coming in every once in awhile, and 
the two girls. 
(). 180. And you and your wife? 
A. Me and the old lady. 
Q. 131. You mean Mrs. 
A. I mean Mrs. Dawson; she never treated me as a wife. 
Q. 132. She never treated you as a wife? 
A. She never treated me as a husband. 
42] Q. 133. How large is the house you were then living in? 
A. The house has three rooms in it—let me see—there is 


four rooms in It. 
Q. 134. The rooms are small, are they not? 
A. The rooms are not large. 
Q. 135. Rather a poor house? The house is not very good? 
A. No, sir; not a very good house. 
Q. 136. A small one-story house ? 
A. Yes. 
Q. 137. And been built a long time? 
A. I do not know how long; “I was not there when it was built. 
Q. 138. It has that ap pearance? ) 
A. Yes; it has that appearance. I believe the neighbors told me 
10 or 12 vears. 
Q. 139. How long did you live in that house with all those per- 
sons ¢ 
A. We moved there in March—some time in March. I told you 
some time ago I did not take dates. 
Q. 140. Where did Widow Dawson live when you were married ? 
A. She lived in Grover’s house. 
Q. 141. You moved shortly after ? 
A. Then we moved there in March; they were living there when 
I left Cass county. 
Q. 142. While you was in that house William Dawson died, did 
not he? 
A. Not while I was there; he died after I left. 
(). 143. He was sick ? 
A. Sick a good portion of the time. 
). 144. Confined to his bed a good portion of the time ? 
A. Not while I was there. 
@. 145. Sick all the time? 
A. He was not able to do anything. 
©. 146. Had consumption t 
A. That is what the doctors said. 
Q. 147. Gradually wasting away ? 
a aren 
). 148. Evaline, did she die there ? 
A. Yes; Knicely’s wife died while I was there. 
422 Q. 149. She lingered of consumption, and died while you 
were there? 
Yes; she died while I was there. 


, 
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(jy. 150. There was a great deal of sickness in the family while you 
was there ? 

A. Yes: the two was sick. 

(). 151. Under the doctor’s care? 

A. Under the doctor’s care most of the time. 

Q. 152. ‘That was expensive and very toilsome, was it not ? 

A. I suppose it was expensive. 

(). 153. You suppose ; do you nol know som thing 

A. Very little. | 

Q. 154. Was it all pleasant and agreeable in a little house of that 
kind, with so much sickness there ? 

A. It was as pleasant as could be expected; but sickness is not 
pleasant now he re, 

Q. 155. Was this your first experience in the matrimonial line? 

A. No: I was married once before. 

(). 156. Back in Ohio? 

A. Well, back in Ohio. 

(). 157. Is your other wife living now 

A. No, sir; she died years ago. 

Q. 158. Did you get a divorce from your dead wife? 

A. She died years ago. 

(). 159. Was there a divorce at the time she died ? 

A. No, sir: death pave Ine a divorcee, 

Q. 160. How long was you acquainted with Mrs. Dawson back in 
Ohio? 

A. We were raised children together 

(). 161. Neighbors ? 

A. Neighbors. 

‘ (). 162. How far from there did Jacob Dawson live ? 
A. Ido not know; he is a man I never saw but once. 
Q. 163. What was Mrs. Dawson’s age at the time she moved to 
Nebraska? 
425 A. I do not know; I do not know whether they moved 
directly to Nebraska: | do not know where they moved to 
when they came West. 

(. 164. What was her age? 

A. Her age—she was about 20 years old, if I remember her age. 
I remember the time she left—she left about the time I was married. 

Q. 165. How did you first learn of her after being out here 20 
years 7? 

A. She wrote to my sister inquiring about me, so my sister told 
me. : 
(). 166. Your sister told — Mrs. Dawson had written LO her ask- 
ing where you was” 

A. Yes, sir: she told me. Iwas in Texas and would be home 
about the first of March. I came home the 25rd of February, I be- 
lieve, or the 24th, and I found a letter from Mrs. Dawson. 

(). 167. You answered the letter, did you? 

A. Yes, sir; I answered the letter. 

(). 168. You say you came out to Nebraska after you had received 
letters from her? 

d0—b648 
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about it? 
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A. Yes, sir; I came here. 

Q. 169. But before you came out you received six or seven letters ? 

A. I do not know how many; I expect a bit more too, perhaps. 

Q. 170. Before she came right out and made a fair proposal of 
marriage, in one of these six or seven letters? 

A. No, sir; you misunderstand me if you understand this way. 
She never made no fair proposal to me till after I! came back here; 
if you have got it down that way you have got it wrong; I did not 
say so. 

Q. 171. You say you do not remember particularly the contents 
of the letters? 

A. do not remember all the words of the ietters. I remember the 

important contents of the letters. 
424 (). 172. You swore in your direct examination that all 
through these 3, 4, 5, or 6 letters she said she wanted to 
marry. 

A. I guess I did not say wanted to marry. I said indicated ; the 
indications through the letters was to marry, and that was the indi- 
cations in all the letters. 

Q. 173. Now you change it to indications. 

A. Yes, sir. 

Q. 174. You did say in your direct examination that you did not 
know when she came right out and wanted you to-marry her; did 
she come right out and want you to marry her? 

A. She proposed it: yes. 

(). 175. She proposed it to you i 

A. Yes, she proposed it to me, and for her sake to spend my days 
with her. 

Q. 176. When you came out here you was out there two nights? 

A. That was the first time. I was out two nights—that was the 
last time I was here. 

Q. 177. You said you had no conversation about marrying when 
you were here the two nights. 

A. I did not sav so. 

Q. 178. Did you not say so in your direct examination ? 

A. I did not say I had no conversation about marrying. 

Q. 179. Did you not say you had no conversation in your direct 
examination—no conversation about marrying ? 

A. No; you did not understand me so. 

Q. 180. You did not propose to marry her when you came out 
first’? 

A. I did not say she proposed it. I said we talked about marry- 
ing some. 

Q. 181. You said in you direct examination, and repeated it twice, 
that she spoke about marrying; that it was talked about between 
you and her when you came and stayed the two nights; now you 
change it and say it is a mistake. 

A. I said that at first. 
425 Q. 182. You did speak about it ? 
A. Yes. 
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Q. 183. When you had your direct examination you repeated it 
twice that you had no conversation ? 

A. I said we talked about it. 

@. 184. You retract that? 

A. No, I do‘not retract ; that is what I said at first. 

(). 185. It is not in the record. 

A. I do not know what is in the record; I did not write it. 

Q. 186. It is notin the record by the reporter that you did not 
have any conversation—that conversation—when you first came out 
here about being married ? 

A. I do not know what the reporter has got 

@. 187. Where did you stay the two nights? 

A. I stayed there; | 

@. 188. At her home? 

A. Yes, sir. 

(. 189. It was on the 7th of February, ‘79, when you came back 
here ? | | 
A. I reckon it was in ’79—lI think it was ‘79 when I got here. 

(). 190. And you, went immediately to her home? 

A. I did not; on the 8th I went there. 

Q. 191. On the 8th you went up there? 

A. Yes, sir. 

Q. 192. You stayed there then? 

A. Yes, sir. 

Q. 193. Made it your home? 

A. Yes, sir. 

Q. 194. Till you got married ? 

A. No, sir; till I went down to Cass county. 

Q. 195. Till vou and she went to Cass county ? 

A. No, sir. 

Q. 196. You both went to Cass county immediately after ? 

A. No, she did not go to Cass county till some months after that. 
(. 197. How long ? 

A. Some months; I do not know how long. 

Q. 198. How long before she came there had you been there? 


Witness: In Cass county ? 

Burr: Yes. 
426 A. I went there in the spring and she came in the fall. 

Q. 199. Then you got married—then you were married, 

were not you ? 

A. We were married there. 

Q. 200. You told her your business out here was to get married ? 

A. Yes, sir. 

Q. 201. That is what you told her. How long did you live or re- 
main at Mrs. Dawson’s home. when you came here the last time ? 

A. I do not remember. 

Q. 202. In Capital addition when you came here ? 

A. I do not remember; I do not mind; 4 or 5, 5 or 6 days, per- 
haps; I cannot say ; 5 or 6 days. 

Q. 203. You saw the large brick home she owned heretofore ? 
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A. She told me she built that house. 
Q. 204. It was quite an elegant home? 
A. I do not know; I was never In it. 
Q. 205. They were living in a home—a good frame house? 

A. They was living in a frame house. 

Q. 206. She was living in the home she had always lived in on 
the land ? 

[ did not so understand her. 

Q. 207. You did not? 

A. No; I did not; I understood her they had lived in the brick 
house. 

©. 208. The old homestead ” 

A. I do not know; she was living in a white frame house; I do 
not know she called it the homestead | understood her to say she 
had built that after she built the brick house 

~ 209. When did you first see L. C. Burr’? 

Two years ago last May. I came out bere for a carriage for 
are 

(). 209. That was Mrs. Dawson’s carriage, down at Morton’s car- 
riage shop ” 

A. It was Mrs. Dawson’s carriage. 

Q. 210. Did you bring that paper up to me? (Paper pro- 

duced. ) | 
427 ~ [ do not say whether I did or not; I could not say. 
211. W hose signature 1 is at the bottom of that? 

A. i ok like mine. 

. 212. Please read it. 

A. I do not know whether I can or not; I do not know whether | 
can see to read it; I cannot see to read it to-night. (A pair of spec- 
tacles were here handed to witness.) There is no signature there | 
signed. 

(). 213. Whose signature is 1t? 

A. Why, it is for you to say. 

Q. 214. Do vou swear you do not know whose signature it is? 

A. Ido not swear that: I swear 1 do not know who signed it. 
That is Will. Dawson’s. 

Q. 215. Do you say you handed this to me when you came in? 

I won’t swear whether I did or not; I do not know anything 
aboutit; I may have handed it or not;-I do not know any thing about 
it; if I gave it to you I may never have looked at it. It is not my 
signature; my name Is not on that, 1 see; if it is on it | do not see it. 

(A paper handed to witness was marked (x) by the examiner. 

rg 216. I ask the witness to take and see it. 


. I have looked at——(again e xamiining the paper). Yes; I see 
Shy name here on it at the to p 


Q. 217. Can you tell after examining whether that is the paper 


4 


you handed me‘ 
A. I do not know anything about it. There is no writing I there 
aone. 
Q. 218. Did you bring this letter to me? 
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A. I do not know that I did; I do not know what the contents 
was, and | do not know anything about the letter. 

(. 219. Did William Dawson give you a letter which you handed 
to me when you came to see me? 


Ames objected [as] incompetent and improper cross-examination. 


428 Q. 220. Will you say you did not? 

A. I won’t say I did not or did; I won’t say nothing about 
the paper, but what I do know I will tell; it makes no difference 
whether it 1s to the point or not. 4 

(). ?21. Whose writing is that? 


(Showing witness a paper.) 


A. It is likely it is mine. 

®. 222. You directed that? 

A. I will tell you directly. 

(). 223. Look at all three of these. 


(3 envelopes and the enclosures. ) 
A. Yes, sir; them envelopes is my handwriting. 
Envelopes marked by the examiner thus: £ + + 


Q). 224. I want you to look at the letters. 
A. This is mine, this is mine, this is min 


Papers marked +. + / 


Witness excused. 


429) Ames: We will offer in evidence this document. (Produe- 
Ing one.) 


Burr: We object to its introduction as incompetent, immaterial, 
and irrelevant; because the original has not been accounted for; 
because this is a pretended copy of the pretended cross-bill, and the 
original if there was one) was filed in the district court of Laneaster 
county, Nebraska, after all of the proceedings had been. transferred 
to the Federal court, and there was no.case pending in the district 
court of Laneaster county, Nebraska, at the time that this was filed ; 


and because it Was Corda non pudiee 


The following is a COpYV of the paper thus put in evidence under 
objection and marked “ Exhibit V.” 
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Hic 
Separate Answer of the Dawson Th irs and Cross- Petition. 


In the District Court of the 2nd Judicial District of Nebraska in and 
for Lancaster County. 


S W. Lirrie. SAMUEL ARBUCKLE, D. B. ALEXANDER, A. J. SAWYER, 
S. G. Owen, Lorenzo Assmussen, R. H. Oakley, Sarah J. Purcell, 
A. P.S. Stewart, and Others, Plaintiffs, 


Us. 

EzeEKie. Gines, L. C. Burr. H. H. WHErEeter, ALBertT L. Dawson, 
Carlton Dawson, Infant Heir of William R. Dawson, Dec’d; Sarah 
H. Dawson, Widow of said William R. Dawson, Deec’d; M. C. Daw- 
son. Infant Heir of Jacob Dawson, Dee’d: M. L. Dawson, A. A. 
Knicely, William A. J. Goodwin, and Melita C. D. Tillman, De- 
fendants. 


Separate answer and cross-petition of Albert L. Dawson, Carlton 
Dawson, infant heir of William R. Dawson, dee’d: Sarah H. Daw- 
son, widow of the said William R. Dawson, dec’d; M. C. Dawson, 
infant heir of Jacob Dawson, deec’d, M. L. Dawson, and Melita C. 
D. Tillman. 


430 And now come the said defendants, Albert L. Dawson : Carl- 

ton Dawson, infant heir of William R. Dawson, dec’d: Sarah 
H. Dawson, widow of said William R. Dawson, dee’d; M. C. Daw- 
son, infant heir of Jacob Dawson, dec’d; M. L. Dawson, and Melita 
C. D. Tillman, and, for their separate answer to so much and such 
parts of the petition and bill of complaint of said complainants, 
filed herein, as they are advised is material or necessary for them to 
make answer hereto, and for their cross-petition herein, praying 
affirmative relief, answering, say: 

That they admit that on the 15th day of June, A. D. 1869, and 
thence to his death, Jacob Dawson, the common ancestor of these 
defendants, was seized in fee-simple and possessed of divers pleces 
and pare? Is of real estate, to wi' : The west half of southeast quar- 
ter of section nineteen (19), township ten (10) north, of range No. 
seven (7), and the east half of the northeast quarter and the south- 
east — of the southeast quarter of section number thirty-five (30), 
In township No. ten (10) north,in range No. six (6) east, of the sixth 
principal meridian, in Lancaster county, State of Nebraska; also 
lots numbered three (3), four (4), five (5), and six (6), in block num- 
ber fifty-four (54),1n the then town, now city, of Lincoln, in the 
county and State aforesaid. 

And they further admit that on said last-mentioned day the said 
Jacob Dawson made and executed his last will and testament. and 
that sald last will and testament 1s correctly set forth in the bill of 
complaint of said complainants. 

These defendants further admit that Edith J. Dawson. widow of 
said Jacob Dawson, was named in said last will and testament as the 

executrix of the estate of said Jacob Dawson, and that, on the 
431 22nd day of June, 1869, the said Jacob Dawson died in Lan- 
caster county, in the State of Nebraska; that said last will 
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and testament of the said Dawson was thereafter duly proved and 
admitted to probate in the probate court of said county, and letters 
testamentary thereon were issued out of said court to the said Edith 
J. Dawson, who assumed the duties and trust thas imposed. They 
further admit that at the time of the making of said last will and 
testament by the said Jacob Dawson and until his death he resided 
with his family in a stone building which had not been fully com- 
pleted at the time of his death, but they deny that said building 
was unfit for habitation; on the contrary, they aver that it was 
in every way a comfortable and habitable dwelling and fully suited 
to the wants and comfort of the family of said Dawson in that par- 
ticular; and they further deny that it was poorly planned and of 
no value. 

These defendants further admit that said Jacob Dawson left no 
considerable amount of personal property, but they are not pre- 
pared to admit that the statement of amount in plaintiff’s bill in 
that particular is correct, and therefore demand full proof thereof. 

They further deny that the real estate of which said Jacob Daw- 
son died seized was of no greater value than ten thousand dollars, 
but they allege and aver that it was of much greater value than 
that sum; and they deny that on said loth day of June, 1869, the 
said Jacob Dawson was indebted to any party or parties in the sam 
of five thousand dollars or in any other sum approximating thereto. 
They admit that bis said indebtedness at that time and at the time 
of his death amounted to a few hundred dollars, but they aver that 
the same was discharged out of the personal property left and be- 

longing to his said estate; that while they admit that this 
432 mode of payment was not in strict compliance with the law 

governing such matters; they aver and charge that the ree- 
ords of the probate court of said Lancaster county do not show that 
any debts were presented and allowed by said court against said 
estate in the usual manner, and such as did exist were adjusted in 
the manner indicated, as no authority or power was conferred upon 
the executrix by said last will and testament to make sale of the 
real estate belonging to said estate at her own election for that or 
any other purpose ; and these defendants aver that no debts having 
been presented and proved and allowed against said estate, the ne- 
cessity for a resort to the real estate for such purpose, to wit, the pur- 
pose of payment, did not exist and no license issued to her out of 
any court therefor. , 

And these defendants deny that any necessity existed for the 
sale of any of the real estate belonging to said estate for the purpose 
of building a better home for the accommodation of the family, and 
that in all sales made by Edith J. she acted on the theory that she 
had some kind of estate in said lands conferred by said last will and 
testament of her deceased husband which she was at liberty to con- 
vey; and these defendants aver and charge that said Edith J. took 
only a life estate therein, which, by the terms of said will of her said 
husband, was to terminate upon her marriage with another party, 
which she since did, as charged and recited in plaintiflf’s bill of com- 
plaint, and which these defendants admit to be true. 
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These defendants, further answering, say that they are the heirs- 
at-law and legal representatives of the said Jacob Dawson, and as 
ich are entitled to inherit all the real estate of which he 
433 died seized (only a portion of which 1s described in plaintiff's 
bill of comp ylaint) after the termination of the estate be- 
queathed to said Edith J. Dawson in the said last will and testament 
of the said Jacob Dawson : that of the original heirs of sald Jacob 
Dawson William R. Dawson has since deceased, leaving surviving 
him the said Carlton Dawson, An infant of tender years and not 
under guardianship, and his mother, the widow of the said William 
R. Dawson, and as such heir and legal representative of said Wil- 
liam R. Dawson, deceased, is entitled under the laws of the State of 
Nebraska to inherit the share of his said father in the estate of the 
said Jacob Dawson, subject to the dower interest of the widow of said 
William R. 

That M. CU. Dawson, one of the original heirs of said Jacob Daw- 
son, is also an infant under the age of majority and not under 
guardianship, and one of these defendants, for whom, together with 
the said Carlton Dawson, they pray the court to appoint some suit- 
able person their guardian ad litem for the purpose of making their 
defense in this suit; that E. M. Dawson, another of the original heirs 
of said Jacob Dawson, has since died intestate and without issue, 
and whose share of her said father’s estate in consequence descends 
in equal parts to her Neon and sisters and the issue of any de- 
ceased brother or sister in the manner provided by law. 

That of the surviving heirs of said’ Jacob Dawson and the issue of 
such as have since dece ‘as sed who are entitled to inherit the estate of 
said Jacob Dawson the following-named persons, defendants herein, 
are all that remain, to wit: Albert L. Dawson, Carlton Dawson, in- 
fant heir of William R. Dawson, de “pen ‘Sarah H. Dawson, widow 


of said William R. Dawson: M. S. Dawson. and Melita C. D. Till- 
man. 
434 These defendants, further answering, say that if any ad- 


vancement was ever made by the said Edith J. Dawson to 
any of her children it was most from money arising from the sale 
if her individual estate in the lands belonging to the estate of said 
Jacob Dawson, and while he bequeathed to her in his said last will 
and testament, and not from the sale of any interest the said heirs 
would have in said land after the termination of the life estate 
therein of the said Edith J. Dawson. These defendants, therefore, 
deny that any such advancement was ever made. 

Defendauts further admit that the said Edith J. Dawson, assum- 
ing to be the actual owner of the property of which the said Jacob 
Dawson died seized subsequent to the decease of her said husband, 
caused the east half of the northeast quart r of section ss wm & 
five (30), in township ten (10) north, of range No. six (6) east, to be 
surveyed under the laws of Nebraska in such case made an pro- 
vided, into lots and blocks, which was duly platted and the plat 
thereof was filed for record in the office of the county clerk of the 
county of Lancaster and State of Nebraska on the 15th day of June, 
1870, and thereafter the land so described above was known and 
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designated as “ Dawson’s addition to South Lincoln.” But these de- 
fendants deny that said Edith J. Dawson sold said lots and blocks 
for the purpose of raising money with which to discharge the in- 
debtedness of her sald husband, or to raise money with which to set 
up her son, Hampton Dawson, in business, as before that time all the 
debts of the said Jacob Dawson, including the expenses of his last 
sickness and subsequent funeral, had been fully paid, as hereinbefore 
charged andalleged ; thatall sales made by said Edith J. Dawson of the 
lots and blocks in said “ Dawson’s addition to South Lincoln” 
59 were made by her upon the hypothesis and assumption that 

she owned said property in her own right, and had an abso- 
lute title thereto in fee-simple, by virtue of the provisions of the last 
will and testament of hersaid husband; whereas, in fact and in law, 
she only had a life estate In said land determinable upon her mar- 
riage, as expressly provided and stipulated in said last will and 
testament, under which she claimed title; and having since inter- 
married with one Pickering, the title conveyed to the said Edith 
J. Dawson to the said plaintiffs and parties under whose — they claim 
has ceased and wholly determined, and the right of these defendants 
to said property by the provisions of said last will and testament of 
said Jacob Dawson has become absolute and perfect. 

That these defendants are not advised as to the amount and value 
of theimprovements put upon said property by said plaintiffs or either 
of them, and therefore do not either admit or deny their allegations 
in the particular, as it is wholly unimportant, touching the present 
Inquiry what amount of improvements they or either of them may 
have put upon sald property, as they accepted the conveyance made 
by the said Edith J. Dawson witha full knowledge of her title and 
interest in said property and put said improvements thereon, if any, 
at their own risk and peril, and these defendants therefore deny that 
they have any legal or equitable right to colleet or these defendants 
to reimburse them or either of them therefor. They further admit 
that the list of parties, plaintiffs holding claims to said several tracts, 
parcels, and lots of land aforesaid, contain| ed | in their petition and bill 
of complaint is correct as far as it goes, but allege that there are 

other property belonging to said estate of Jacob Dawson, and 
436 now owned by these defendants, and claimed by other parties 

not named in said bill, whose names when discovered these 
defendants pray may be added as party plaintiffs or defendants in 
this cause. 

And these defendants, for a cross-demand in this suit and to the 
end that the rights of the defendants among themselves may be 
adjusted touching the subject-matter of this suit, complain and 
allege that after the Intermarriage of the said Edith J. Dawson with 
the said Pickering, and before these defendants became aware of 
their rights under said last will and testament of the said Jacob 
Dawson, two of their codefendants, to wit, Lionel C. Burr and H. H. 
Wheeler, who were and are attorneys and counsellors at law in the 
several courts of this State, approached these defendauts, answering 
separately herein, and informed them as such attorneys and coun- 
sellors aforesaid that they, as the heirs-at-law and legal representa- 
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tives of Jacob Dawson, were the rightful owners of all the real 
estate of which said Jacob Dawson died seized, and that to enforce 
said right and ob t iin a recovery of said property from the present 
occupants and claimants thereof it would be necessary for them 
(these defendants) to convey all of said property to them, the said 
Burr and Wheeler. And these defendants, heirs of said Jacob 
Dawson, deceased, being wholly and entirely ignorant of their rights 
in the premises, and relying upon the representations of said Burr 
and Wheeler in that behalf, and according to their demands in the 
pre mises, did, on or about the 15th day of September, 1879, together 
with the wives of such of said heirs as were married, execute and 
deliver to said Lionel C. Burr and H. H. Wheeler a quit-claim deed 
to all of said property, but without covenants of warranty, and 

signed by ail the heirs of said Jacob Dawson except Albert 
437 L. Dawson and Melita C. D. Tillman, who have, however, 

sine conveyed by like deed to said Burr and Wheeler and 


Ezekie! Giles at their instance and req uest. 
And these defendants allege that while the consideration men- 


tioned in said deed is $75,000 it was in fact made without any con- 
sideration except that which is expressed in a certain contempora- 
neous and Poa agreement hereinafter more fully set out 
and at large in this CrOSss-pe tition. 

They f further alle re and chi urge th: at said deed of conveyance from 
these defendants to said Burr and Wheeler and to the said Giles 
were all obtained by false and fraudulent representations made to 
them by said Burr and Wheeler to the effect that without such con- 
veyance nothing whatever could be done to save said property to 
the rightful owners thereof; that a conveyance by them was an 
absolute necessity ; and to furnish a cure for the fraud intended the 
said Burr and Wheeler agreed in writing that when they, the said 
Burr and Wheeler, should come into the possession and he seized in 
fee-simple absolute of the estate or any part thereof conveyed by said 
heirs, then they would quit-claim to said heirs the one undivided 
one-third part thereof, a true copy of which said agreement here 
follows and is made a part of this cross-petition, to wit: 


‘This instrument made and entered into this tenth day of No- 
vember, 1879, between Lionel C. Burr and Hiland H. Wheeler, both 
of Lancaster county, Nebraska, party of the first part, and William 
R. Dawson, Albert Dawson, Minnie Dawson, Melita Dawson, and 
Evaline Dawson Knicely, heirs-at-law of Jacob Dawson, deceased, 
parties of the second part, witnesseth : That the first parties of the first 
part do hereby agree with the said parties of the second part that 

whenever the said parties of the first part shall come into 
458 the possession and be seized in fee-simple absolute of the 

estate or any part thereof conveyed by said parties of the 
second part to said parties of the first part, then said parties of the 
first part shall quit-claim to said parties of the second part the one- 
third undivide d interest which they, as tenants in fee-simple, have 
in said premises, or, at the election of said parties of the first part, 
pay to the said ate of the second part the value of said undivided 
one-third interest of said estate in cash. 
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“Tn witness whereof the said parties have hereunto set their hands 
and seals the day and year above first written. And if any money 
comes into hands of us by way of settlement of suits, one-third thereof 
we will pay to parties of the second part after deducting actual ex- 
penses. 

‘L. C. BURR. 
“HILAND H. WHEELER.” 

Witness to signatures: 


H. P. KEMP. 


And these defendants say that all that portion of said agreement 
which is underscored in the foregoing copy was written therein long 
after its original execution and delivery by some party directed to 
do so by said Burr and Wheeler, as these defendants are informed 
and believe, and without the knowledge, consent, or concurrence of 
any of these defendants. 

These defendants further aver and charge that said deeds above 
described from these defendants to said Burr and Wheeler were not 
only fraudulently obtained by gross deception and misrepresentation 
made by said Burr and Wheeler for that purpose, but were founded 
upon and formed a part of the immoral, unjust, and champertous 
contract above set out, and has been used, and was’ intended to be 
used,as a means to an illegal, inequitable, and grossly unjust —, and 
both as against these defendants and to all parties having any in- 

terest in the estate of said Jacob Dawson, deceased. 
139 And these defendants charge and allege that said Burr and 

Wheeler have, in pursuance of an original preconcocted in- 
tention to swindle and defraud these defendants out of their just 
rights in the estate of said Jacob Dawson, colluded and confederated 
with divers persons claiming parts of said Dawson estate to convey 
them the parts thereof claimed by them for a mere nominal sum, 
and in some cases for some obligation which the said Burr was under 
by reason of former arrangements, by which said burr had pledged 
himself to see that said parties were not disturbed in their title to 
the said Dawson property, obtained through and by the efforts of 
said Burr saying at the same time that the heirs could not help 
themselves, as he and Wheeler held the title to the whole property, 
and could do as they pleased with: it. 

That as an evidence that they intended to-do as they pleased with 
the property of these defendants they allege and charge that said 
Burr and Wheeler have made a deed to the whole of the real estate 
conveyed by these defendants to them to one Ezekiel Giles, a resi- 
dent of the State of Iowa, and a person who is financially worth- 
less; that the only consideration for said last-mentioned convey- 
ance is the fact that the said Giles is the father-in-law of said L. C. 
Burr, and his mere tool to be used for any purpose promotive of the 
common design to override these defendants. They further allege 
that said Giles has never paid one dollar for said property, and 
is financially unable to pay anything for it, nor was it intended or 
expected by said Burr and Wheeler that he should do so. 

Wherefore these defendants pray that said Burr and Wheeler 


984 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


may be required to answer to this gy ger and that, upon 

the final hearing of this cause, as between these defend- 
440 ants and the said Burr and Whesier and their grantee, 

Ezekiel Giles, whom they pray nay also be compelled to an- 
swer hereto, the court may render a decree annulling and cancelling 
the deeds from these defendants to the said L. C. Burr and H. H. 
Wheeler, and from said Burr and Wheeler to the said Ezekiel Giles, 
for the property in controversy in this suit, and also to set aside a 
deed to some prope roy mii ade by Melita C. D. Tillm: an to said Ezekiel 
Giles; also to cause all contracts between these defendants and said 
Burr and Wheeler to be Lrought into court and by it duly cancelled, 
and that the court, by its deeree, restore these ce fendants to their 
original rights with reference to the property of which their an- 
eestor, Jacob Dawson, died seized, and that they be hence relieved 
from any embarrassment in the enforcement of their rights by any 
claim of title on the part of said Burr and Wheel 

And these defendants further pray that upon a final hearing of this 
whole case as respects the claims of said plaintiffs that the court 
will render its decree declaring them the rightful owners, to wit, 
these defendants, of all the property involved in this suit, and while, 
by the terms of the last wili and testament of said Jacob Dawson 
belongs wholly to them, the life estate of the said widow having 
been terminated by her marriage with said Pickering, and that the 
court further decree that said plaintiffs take nothing for any im- 
provements they or any of them may have put on said property, and 
grant to these defendants such other and further relief as equity and 
good conscience may require, and they in duty bound will ever 
pray. 
ISHAM REAVIS, 
Solicitor for Defendants, the Heirs of Jacob Dawson, Deceased. 


44] STATE OF NEBRASKA. | 
County of Otoe, 


> He 


Albert L. Dawson, of ‘lawful age, being duly sworn, on oath states 
that he is one of the he irs-at- law and le ois | represe ntatives of Jacob 
Dawson, deceased, and one of the defendants in this case, and one of 
the parties making the foregoing separate answer ; that he has heard 
the foregoing auswer read over, and knows the contents thereof. and 
that the same is true of his own knowledge, except as to the matters 
therein stated on informationand belief. and as to all such matters he 
believes them to be true, and further saith not. 

ALBERT L. DAWSON. 


Sworn to before me and subscribed in my presence this 20th day 
ol f February, 1882. 
EDWIN J. MURFIN. [SEAL. | 
Notary Public. 


Endorsed: 8. W. Little et ai. vs. Ezekiel Giles et al. Separate an 
swer of heirs of Dawson and cross-petition praying affirmative relief. 
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Filed Feb. 21,1882. <A. D. Burr, clerk D.C. Isham Reavis, solici- 
tor for det’ts, heirs of Jacob Dawson. 


STATE OF NEBRASKA, | 
Lancaster County, } 


s S Pa 


|, A. D. Burr, clerk D.C in and for said county, do hereby certify 
that [the] above and foregoing Is a true and correct COPY of answer 
and cross-petition In cause wherein 8. W. Little ef al. are plaintiffs 
and Ezekiel Giles et al. are defendants, as same appears on files in 
my othice. 

In witness whereof I have hereunto set my hand and official seal, 
at Lincoln, this 21st day of February, ISS2 

[Seal Lancaster County. ] 


A. D. BURR, Clerk D. C. 


Transeript fee, $5, paid by def’t’s att 


{ +? (; if s* Asks that thie Testimony he f omple ted. 


¢ no further evidence ready for taking, and the time 
and place of adjournment being under consideration, Burr said : 
Mr. Giles requests that the plaintiffs in this cross-bill bring forward 
their testimony and close it up; they are doing this for delay and 
to carry the case over the term of the United States court. We ask 
that this ease be adjourned until Thursday or sooner, if the plain- 
tiffs in the case can produce any testimony 
Ames: I] am ready at any early day next week that the examiner 
will be at liberty to take testimony. 


There bein: 


It was ordered that the further taking of testimony In the case be 
adjourned to Saturday, November 4th, in room No. 7 on the third 
floor of the Government building, in Lincoln, Nebraska, or at some 


earlier evening if the parties to cause could agree on such evening. 


The further taking of testimony in this Cauuse Was resumed on 
Saturday November 38rd, 1882, in room No. 7, upper floor, at the 
Government building, Lineoln, Nebraska, Mr. J. M. Woolworth and 
Mr. L. C. Burr for Giles et al... and Mr. John Ames and Mr. Frank 
M. Hall for Little et al. 


( hipman Purchase of Lots mn Dawson's Addition. 
Jesse P. CoHipMAN sworn and examined by AMEs: 


). 1. Where do you live? 

A. I live in Lincoln, Nebraska. 

). 2. How long have you lived here? 
A. I bave lived here 5 years. 

). 3. nde you acquainted with Mr. L. C. Burr? 
A. Yes, 

). 4. ~ fon long have you known him” 

A. I have known him for about five years. 
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Q.5. Do you know the property adjoining Lincoln, commonly 
known as Dawson’s addition to South Lincoln ? 
A. Yes, sir. 

Q. 6. Ever purchase any of that property ° 
A. I have. 
(). 7. Purchased any more than once ? 
A. Yes; some three times. 
443 @. 8. When did you purchase the first? 
A. I had been almost a year here when I purchased some. 
I purchased some in August of 78. 
Q. 2. Did you have any conversation with Mr. Burr about that 


; 


purchase ? 

A. I had. 

Q. 10. With reference to the title? 

A. Yes, sir. 

(). 11. State what it was. 

A. Mrs. Nancy Terwillinger had two lots, and she had a contract 
or bond for a deed or something—lI do not know, what it was. She 
was telling me she had some cheap property—told my wife—and | 
went and looked at it and came back and struck up a bargain with 
her for the two lots. Then the question arose how she would trans- 
fer her title to me, for she said Mr. Burr would know about that; he 
was Mrs. Dawson’s agent. I went to Mr. Burr’s office and laid the 
matter before him, and he told me the best thing I could do would 
be to pay up the balance to Mrs. Dawson and take a deed for the 
two lots. I told him it was not due till the next June, I think it 
was, and that I could do better with my money than stopping the 
10 per cent. interest by using it in my own business. He told me 
they would make a slight discount and told me what it was, and I 
hardly felt disposed to take that. ‘Then he said she was owing some— 
I think he told me a note to the Lancaster County Bank for $1,000, 
and if I slrould pay Mrs. Terwillinger’s claim and go on this prop- 
erty I should have nothing to show it was mine, and the best thing 
I could do would be not to pay it, but get a deed for it. I asked 
him if the title was all right and good, and he told me it was, and 
I left the money with him. 

Q. 12. Did he tell you what the title was, how the title was 
444 acquired ? 

A. He told me it was acquired by the Dawsons through 
patent from the United States and will to Mrs. Dawson. 

Q. 13. Did you believe what he said about the title ? 

A. Yes; if I had not I would not have bought. I supposed it was 
all right. 

©. 14. What were the numbers of these lots? 

A. Numbers 1 and 2, block 29. 

Q. 15. Did you buy any of that property afterwards ” 

A. I did. 

Q. 16. When? 

A. I think it was three vears ago. 

Q. 17. What property was that ? 


at re 
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A. That was lots 8, 9, 10, 11, and 12, in block 30, of the same ad- 
dition to Lincoln. 

Q. 18. Between the time of this conversation and the time you 
bought these lots did you have any conversation with Mr. Burr ? 

A. No, no. 

Q. 19. At the time you had that conversation with Burr about the 
Terwillinger lots, did you buy the lots” 

A. I did. 

Q. 20. And pay for them ? 

A. Yes, sir; I left the money with Mr. Burr; he brought me a 
deed; at 5 o'clock I called-—— 

Q. 21. Of whom did you purchase these last lots you mention ” 

A. Of J. D. Johnson. 

(). 22. Paid him for them ? 

A. Yes, sir. 

Q. 25. Did you have any subsequent conversation with Mr. Burr 
about the title? 

A. Well, along about the time I understood there was a decision 
in favor of Mr. Burr I took my deed and went into Mr. Burr’s office 
and showed him my deed, and asked him—— 


Burr: I object, because no time or place is named where the con- 
versation took place. 


Q. 24. You have named the place. When was that; do you know 
the time? 

A. It was along in the month of August, I think. 
445 Q. 25. What year? 
A. The year 1878. 

(). 26. What was the time of this last conversation ? 

A. I could not say exactly. It was some time about a year ago; 
perhaps not quite. 

Q. 27. Where did you say it was? 

A. In Mr. Burr’s office. 

(). 28. State what that conversation was. 

Burr objected [as] incompetent, immaterial, and irrelevant; be- 
vause he was a party to this suit which was then pending, and 
because there were other persons at that time parties to that suit, 
and that any conversation he had with me could not bind them, 
they being the heirs of a deceased person. 


A. I took my deed in and handed it to Mr. Burr,and asked him— 
well, I could not tell the exact words—what that deed was good for, 
and he took the deed and looked at it and said it was in his hand- 
writing. My object in going there was to try to compromise and 
get a clear title, if I could, to my lots. I did not want to lose 

Q. 30. State what the conversation was. 

A. Iasked him about it, and he said he did not know; it was not 
decided yet exactly; it was going into court again. I told him I 
would like to clear the thing up. I told him he told me the title 
was all right. He said he undoubtedly did if he told me anything; 
he could not remember about that; but he did not bring the suit to 
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distress me or anybody else, and for a small recompense he would 
make it all right—the title to the lots. 
Cross-examined by Burr: 

Q. 31. Are you a party to this action ¢ 

A. No. 

(). 32. Do you swear that John H. Ames, T. M. Marquette, ©. 
| Harwood, 8. B. Galey, or N.S. Abbott never had any au- 

446 ~—s thority to bring this action here for you ” 
A. Yes: they never had from me. 
Q. 33. You never consulted with them ? 


A. No. 


Q. 34. Never retained them or paid them anything ? 
| A. No, sir. 
Q. 35. And what they done for you was wholly unauthorized on 


your part? 

A. Yes, sir. 

Q. 36. Did you know you was made a party to this suit at the 
time it was begun ? 

A. Not till afterwards. 

Q. 37. Who told you of it then? 

A. Well; I think that Mr. Stuart told me. 

Q. 38. Do you how object to this action going on in your name? 

A. Well, I do not know whether 1 object to it or not; I would 
like my property and all that. — 

Q. 40. Do you repudiate the action or not” 

A. Well; I have nothing to do with it—I expect not to have any- 
thing to do with it. 

Q. 41. Who was Mrs. Terwillinger ? 

A. She was—I could not tell you who she was—a lady who lived 
down by the O-street bridge, just one block, | think, north, and I sold 
her milk. : 

Q. 42. What amount of inoney do you say you paid to me for Mrs. 
Dawson ? 

A. I think it was $35 or $37, somewhere about there; I could not 
tell. She paid $20, I think, and I paid the balance of the contract. 

Q. 45. Did she give you any deed ? 

A. Mrs. Terwillinger? No. 


| | Q. 44. Any writing ? 
14 A. No; she gave me a contract, I think. 
|| Q. 45. Do you say that at that time that I talked to you about the 
| will? 
| A. Yes. 
| Q. 46. Do you swear now I spoke to you about a will at that time? 
| A. Yes, sir; I think I did. 


Q. 47. Are you sure about it, could you be mistaken about it— 
was not the first time I ever said anything to you about 


447 


oe 


will was when you came about a year ago? 
A. No; I think it wasabout the time I came to you about 
the lots; about getting a deed, the first deed to the lots. 

Q. 48. You say I said I thought the title was all right? 


‘? 


he 
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A. Yes, sir. 

Q. 40. Did you ask me to investigate the title and give you an 
opinion about it? 

A. No; I just asked ycu as a man who had the lots; it was your 
business. I asked you | . 

(). 50. Did I ever investigate the title for you to know what it 
was ¢ 

A. No. 

Q.51. Did you pay me anything for looking up this title and 
giving you my opinion ? 

A. No. 

Q. 52. Did you ever bring me an abstract and ask me to look at 
that, and tell you from that whether there was a title or not ? 

A. No, sir. 

(). 53. Did you look up the title yourself ¢ 

A. No; I did not. 

Q. 54. You had before that purchased the lots of Johnson ? 

A. No; it was after | had purchased of Johnson. 

Q. 55. You have other property down there ? 

A. Yes. 

Q. 56. Of whom did you say you purchased that. 

A. Of J. D. Johnson. 

Q. 57. Have you not still other property than that down there ? 

A. No; I have not. 

Q. 58. Did you buy all the pieces of property you have down 
there, one from Mr. Johnson and one from Mrs. Terwilliger, then ? 

A. There is two lots I got from Mrs. Dawson. I bought Mrs. Ter- 
williger’s interest, of which she had no deed, and the other 5 lots I 
got from Mr. Johnson. 

Q. 59. Did I tell you that the title was good, or I thought it was 

good ? Can you remember what was said between you and [? 
448 A. I told you, says I, “I suppose this title is all right,” and 
you said it was. 

Q. 60. Did I say that it was or that I thought it was? 

A. I think vou said it was. 

Q. 61. Did I go with you and look up the title? 

A. No, sir. 

(). 62. Did you ask me to? 

A. No: I took your word for it. 

(). 63. Did I go with you and look up the title? 

A. No, sir. 

Q. 63x. The county records was not far away from my office at 
that time? 

A. No; it was [in] the same building. 

Q. 64. You did not request me or pay me for any services of this 
kind? 

A. No. 


Witness excused. 
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Pape r Produced on Behalf of Hawley. 


Ames: Here is an agreement (paper produced and exhibited to 
Burr) made between you and Mr. Hawley which you requested Mr. 
Hawley to produce—between yourself and Mr. Webster on the one 
part and Hawley on the other. I produce that agreement on behalf 
of the witness. 


Motion to Strike Out Hawley’s Testimony. 


Burk: I offer the agreement now produced in evidence and move 
to strike out all the testimony of Allen W. Hawley in relation to that 
contract, because the contract is the only competent evidence. 


The paper being put in evidence was marked “ Exhibit W,” and 
the following is a copy of the same: 


Agreement Between Hawley & Burr & Webster, Introduced by Giles. 


Articles of agreement made and entered into this Sth day of April, 
1878, by and between J. R. Webster, L. C. Burr, of the first part, and 
A. W. Hawley, of second part, witnesseth : 

That whereas the said party of the second part is desirous of pur- 
chasing the W. half of S. E. 4th, 19, 10, 7 E., Lancaster county, Ne- 
braska; and whereas the title, both legal and equitable, to said tract 
of land was prior to the Ist day of April, 1877, in Edith J. Dawson, 
of said county, and in or about said date the said Editha J. Daw- 

son conveyed said tract of land by deed of that date and 
449 of general warranty deed and running to the Union Mutual 
Life Insurance Company of Maine; and whereas, prior to 
said last-named date, the N. W. 4th of the 8S. E. 4th of said section 
had been sold for taxes and assessments for the year 1869; and 


whereas the said insurance Co. are desirous of selling said tract of 


land to sald Hawley at and for the price of $2. 500, and have given 
to him, the said Hawley, a bond for a quit-claim deed to be by them 
executed and delivered as in said bond described; and the said in- 
surance Co., Dawson, Webster, and Burr and Hawley, are desirous 
of setting aside, annulling, [and] cancelling the said tax lien in 
said land which has now ripened into a tax or treasurer’s deed by 
proceedings to be instituted in the district court for Lancaster county, 
Nebraska, wherein the said insurance Co. told the plaintiffs, and 
Walsh and Putnam, defendants, and the said Hawley does not wish 
in any way to be interested in said proceedings; and the said Web- 
ster and Burr are willing, as att’ys-at-law for said Dawson and said 
insurance company, to undertake to set aside and cancel said tax 
deed and save the said Hawley harmless from the payment of any 
costs charged or att’y’s fees, interests, or other moneys of whatever 
description by reason of said legal proceedings on said tax deed, 
and to also guarantee and warrant to the said Hawley a good and 
perfect title to said N. W. 4th of 8S. E. 4th, 19, 10, 7, as against said 
tax deed or sale or any subsequent or prior taxes paid thereon by 
said Walsh and Putnam at and for the sum of one hundred and 
twenty-five dollars, to be paid to said Webster and Burr when the 
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said district court shall declare said tax sale and deed void: Now, 
therefore, this agreement witnesseth : 
That the said party of the first part, for and in consideration of 

said sum of $120 to be by said Hawley paid as aforesaid, 

450 hereby promise and agree to and with the said Hawley, that 
thev will commence in said court the action hereinbefore 

spoken of, and to prosecute the same to final judgment; that they 

will save him harmless from costs aforesaid, and that they jointly 

and severally guarantee and warrant to the said Hawley a perfect 

title to said N. W. 4th of the S. E. 4th, said section 19, 10, 7, from 

and clear of and from all liens of every nature and description 

whatsoever by reason of said tax deed, and that in the event of not 

obtaining cancellation of tax title to said land, said Webster and 

Burr will save the said Hawley harmless from the payment to the 

said insurance Co. of any and all money he may pay to them in 

said bond. 

L. C. BURR. 

J. R. WEBSTER. 

Burr on Signatures. 
L.. C. Burr recalled and examined by Ames: 


Q. 1. Is that paper I now produce to you, that of Editha J. Daw- 
son by Burr, in your handwriting ? 

A. I think it is. I should say that was Mrs. Dawson’s name 
signed by myself, if | am on the witness stand. 


Ames: I offer that in evidence. 


The paper thus put in evidence, marked Exhibit X, and the fol- 
lowing is a copy of the same: 


Agreement. Dawson & Lombard. 


Articles of agreement this day made and entered into, by and be- 
tween b. Lombard, Jr., of Gatesburg, Illinois, party of the first part, 
and Editha J. Dawson, of Lineoln, Nebraska, party of the second 
part, witnesseth: That for consideration hereinafter mentioned the 
party of the second part hereby agrees to make a good and 
sufficient warranty deed to the W. half of the S. E. 4th of 19, 10, 7, 
Lancaster county, Nebraska, to such persons as the party of the 
first part may direct, and give an approved mortgage on the N. E. 

4th of 10, 9, 7, in Laneaster county, Nebraska, for about 
1] ($1,500) fifteen hundred dollars, or such exact amount as may 

be due February 13th, 1877, on her loan number Ll] b] of 
$5,000 to the Union Mutual Life Insurance Co., of Maine, after de- 
ducting all payments of principal or interest which have from time 
to time been made, and $3,500, which is consideration for the above- 
mentioned W. half of 8S. E. 19, 10, 7, and pay the party of the first 
part $30 on execution of the proper papers to the foregoing 
~ In consideration of which the party of the first part hereby agrees 
to obtain a loan for said party of the second part lor amount as 
above not exactly stated, at the rate of 10 per cent. Interest per an- 
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num, principal payment in 3 years, and liquidate and release all 
claims held by the aforesaid Union Muftual] Life Ins. Co., of Maine 
and secured by duly recorded mortgages on the above-described real 
estate in Lancaster Co., Nebraska. 
In witness whereof the parties hereto have hereunto set their hands 
this Ist day of February, A. D. 1877. 
Bb. LOMBARD, Jr. 


By J. H. CHASE. 
EDITHA J. DAWSON, 
By BURR. 


Endorsed: Agreement of B. Lombard, Jr., and Editha J. Dawson 


L. C. Burr’s examination by AMeEs continued 


) 


(). 2. Is that letter in your handwriting 

A. Yes, sir. 

@. 3. Who isthe man Bb. Lombard, to whom that is addressed, 
and what was his business at that time ” 

A. He was agent for the Union Mutual Life Insurance Company, 
I believe, of Maine. 


‘Ames: I offer this in evidence. 


(Paper received in évidence and marked Exhibit 7. the following 
being a copy of the same.) 


452 Letter. Burr to Lombard. 


Lincotn, Nesr., M7 ’ch 18th, 1878. 
Mr. B. Lombard, Esq., Nebraska City : 

DEAR Sirk: Yours of 16th before me; contents noted. When I 
sold the 80 acres spoken of for Mrs. Dawson this tax deed of Walsh 
— Putnam was spoken of and fully understood by your Mr. Chase. 
We both examined the deed of record, and | expressly told him 
that in my opinion the tax deed was absolutely void, for no less 
than six different reasons, and that Mrs. Dawson would not be held 
by Walsh and P. 

Mr. Webster and myself offered to your Mr. MeMurtry to guaran- 
tee and warrant the title to this 80 acres for $100, and we will still 
leave the offer open. But of course I see that Messrs. W.and P. are 
bothering you and spoiling a sale, etc., yet they are responsible 
financially, and you could get your damages of them if deed was 
tendered to them to sign properly. Mrs. D has paid quite a number 
of such sharks, and only done it through policy; but this tax deed 
is so awfully bad on its face, and a decision of our supreme court 
almost in point, the clerk has found the assessor’s affidavit and has 
attached it to the roll, so that the case 1s not decided as is by vour 
letter suggested. — 


Yours, ’?. ©. Buse 


Mrs. D. will do anything she can to help you in this, but she does 
not want to pay anything on this tax deed. 


| 
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a Transcripts of Judgments, Pape rs 185 to 157. 


Ames: I offered five certified transcripts in evidence. We offer 
in evidence each and all of them. 

Burr: We object to each and all of them severally as incompe- 
tent, immaterial, and irrelevant, and not properly certified. 


453 The following are copies of the five transcripts received in 
evidence under objection, and marked Exhibit Z: 


3c 1t remembered that at a term of the district court for the sec- 
ond judicial district of the Territory of Nebraska within and for the 
county of Otoe, begun and held at Nebraska City, in said county, on 
Tuesday, the first day of June, A. D. 1855—present, Hon. Samuel 
W. Black, judge; E. Estabrook, U.S. dist. attorney; J. Metealf, dep. 
U.S. marshal; W. P. Birchfield, sheriff; Wm. McLennan, district 
attorney; M. W. Rider, clerk—the following proceedings were had 
and done on the 7th day of July, 1858, that being a day of said term, 
to wit: 


Assumpsit. Judg't by Default. 
June Term, 1558. 
CHARLES W. Wyart 
Us. . No. 110. 
JaAcoB DAWSson. } 


Now comes the said plaintiff, by H. C. Hennit, his attorney, and 
the said defendant, though being called, came not, but makes default. 
It is therefore considered that the default be entered againt him, and 
because this suit is founded on instrument of writing the clerk is 
ordered to assess the damages. It is therefore considered and ad- 


judged that the said plaintiff recover of the said defendant the sum 


of seven hundred dollars and fifty-two cents for his debt and six 
dollars and eighty cents for his costs in this suit expended, and that 
he have execution therefor; and it is further ordered and adjudged 
that this judgment bear interest at the rate of thirty-six per cent. per 
annum, that being the rate of interest expressed in the note upon 
which this suit is founded. 


454 ‘Tue State or NEBRASKA, | .. | 
. e 88. 
County of Otoe, 


I. W. F. N. Houser, clerk of the district court within and for said 
county of Otoe and State of Nebrasks, do hereby certify that the 
foregoing is a compared and perfect copy of the judgment rendered 
in a certain cause wherein Charles W. Wyatt is plaintiff and Jacob 
Dawson is defendant, as the same now appears of record In my 
office in Journal A, at page 519 thereof, of the records of said court; 
and [| do hereby further certify that the sale of real estate made 
under execution issued on said judgment to the amount of $538 
was, at the March term, 1861, of said territorial court, confirmed, as 
appears of record in Journal C, at pages 47 and 68 and 69 thereof, of 
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the records of our said court, and that said judgment is entitled to a 
credit of said ammount; and I do hereby further certify that said sum 
of $538 is the only credit made on said judgment, so far as can be as- 
certained from the records in my office, and that said judgment is 
dormant. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of our said court at my office, in Nebraska City, in said 
county of Otoe and State of Nebraska, this 27th day of October, 
1882. 

[Seal of Otoe County District —. ] 

W. F. N. HOUSER, 
Clerk of the District Court. 


Be it remembered that at a term of district court for the second 
judicial district of the Territory of Nebraska within and for the 
county of Otoe, begun.and held in Nebraska City, in said county, 

on Tuesday, the first day of June, A. D. 1858—present, Hon. 
455 Samuel W. Black,judge; E. Estabrook, U.S. dist. attorney; J. 
, Metcalf, dep. U. S. marshal; W. P. Birchfield, sheriff; Wil- 
liam M. C. Lennan, district attorney ; Mastin W. Rider, clerk—the 
following proceedings were had and done on the 9th day of July, 
1858, that being a day of said term, to wit: 


The following proceedings were had and done on the 9th day of 


July, 1858, that being a day of said term, to wit: 


Appeal by Deft from a Judge ment Rendered by Wm. £. Pardee, Pro- 
bate Judge, Ex-officio Justice of the Peace. 


June Term 1855S. 


GEORGE W. HuGHEs 
US. No. b4. 
Wa. W. Hurst, Principal; Jacop Dawson, Security. 


This cause came up for trial, and on hearing Judgment is allowed 
for plaintiff and against defendant for one hundred dollars and 
twenty-five cents, with six dollars damages for delay; and it is ordered 
that this judgment be entered up against the appellant and his surety 
Jacob Dawson; it is therefore considered and adjudged that the 
said plaintiff, Geo. HW. Hughes, recover of the said defendant, Wm. 
W. Hurst, and Jacob Dawson, his surety, the sum of one hundred 
dollars and twenty-five cents for his debt, and six dollars damages 
for delay, and his costs in this suit expended, as well in this court as 
in the court below, taxed at ten dollars and sixty-five cents, and 
that he have execution therefor. 

At the bottom of the record of the said judgment the following 
assignment 1s written, to wit: 

For value received I hereby assign the judgment rendered in my 
favor in the above cause for one hundred and six dollars and costs, 
which judgment was rendered on July 9th, 1858, against said defend- 
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ant to Harding and Blackman, and authorize them to collect 
456 and have all the profits of same, the same as myself. 
Witness my hand this 17th day of February, A. D. 1860. 
(Signed) G. H HUGHES. 


I hereby certify the above to be a true copy of original assignment 
made by Geo. H. Hughes. | 
ALLEN BLACKER, Clerk. 


THE STATE OF NEBRASKA, | 
County of Otoe, j 


I, W. F. N. Houser, clerk of the district court within and for said 
county of Otoe and State of Nebraska, do hereby certify that the 
foregoing is a compared and perfect copy of the judgment rendered 
In a certain cause wherein George H. Hughes is plaintiff and Wm. 
W. Hurst and Jacob Dawson are defendants, together with all the 
endorsements thereon, as the same now appears of record in my 
office in Journal A, at page 334 thereof, of the records of said court; 
and I do hereby further certify that so far as can be ascertained from 
the records in my office said judgment is wholly unpaid and un- 
satisfied and is dormant; and I do furtlrer certify that the costs and 
accrued costs amount to the sum of $15.80. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of our said court, at my office, in Nebraska City, in said 
county of Otoe and State of Nebraska, this 27th day of October, A. 
D. 1882. 

[Seal Otoe County District Court. } 


Ss + 


W. F. N. HOUSER, 
Cle rk of the District Court. 


Be it remembered that at a term of the district court of the second 
judicial district of the Territory of Nebraska within and for the 
county of Otoe, begun and held at Nebraska City, in said county’ 
Monday, the fifth da ay of December, anno Domini one thousand eight 

hundred and fifty-nine—present, Hon. Joseph Miller, judge; 
457 Wm. McLennen, dist. attorney ; H. Z. Luddington, dep. U.S. 

mar.: Wm. P. Birelfield, sheriff of Otoe Co. : “Allen Blac sh 
clerk—the following proceedings were had and done on the 16th 
day of January, 1860, that being a day of said term, to wit: 


Tuomas Morton & Co. vs. Jacop Dawson and Wx. W. Hurst. 


$87.00. 

This cause came on to be heard upon the petition and the evi- 
dence, and the defendants having failed to appear, answer, or demur 
the court doth find that there is due to the said plaintiff from the 
said defendant, Jacob Dawson, the sum of eighty-seven dollars and 
five cents, and that the said Wm. W. Hurst was surety on the appeal 
bond, and is lable as such. 

It is ordered and adjudged that the said plaintiff recover of the 
said Jacob Dawson, principal, and Wm. W. Hurst, as surety as afore- 
said, for the sum of eighty-seven dollars and five cents and the costs 
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of this suit, taxed at —— dollars and —— cents, and that execution 
issue therefor. 

The following assignment of said judgment appears on the mar- 
gin of the record of the same, to wit: 

[ hereby assign all my right, title, and interest to William Me- 
Lennen in this judgment, wherein I am plaintiff and Dawson and 


Hurst are defendants, for a valuable consideration, this 3rd day of 


June, A. D. 1861. 
THOMAS MORTON & CO., 


By H. H. HARDING, Their Att'y. 


THe State or NEBRASKA, |... 
. . ~ OO. 
County of toe, j 


I, W. F. N. Houser, clerk of the district court within and for said 
county of Otoe and State of Nebraska, do hereby certify that the 
foregoing is a compared and perfect copy of the judgment 
158 rendered in a certain cause wherein Thomas Morton & Co. 
| are plaintiffs and Jacob Dawson and Wm. W. Hurst are de- 
fendants, together with all the endorsements thereon, as the same 
now appears of record in my office in Journal B, at page 155 thereof, 
of the records of said court; and I hereby further certify that said 
judgment, so far as can be ascertained from the records 1p iny office, 
is Wholly unsatisfied and is dormant.. 

In testimony whereof I bave hereunto set my hand [and] affixed the 
seal of our said court at my office in Nebraska City, in said county 
of Otoe and State of Nebraska, this 26th day of October, A. D. 1882. 

[Seal of Otoe County District Court. ] 

W. F. N. HOUSER, 

Clerk of the District Court. 


Be it remembered that at a term of the district court of the second 
judicial district of the Territory of Nebraska within and for the 
county of Otoe, begun and held at Nebraska City, in said county, 
on Monday, the fifth day of December, anno Domini one thousand 
eight hundred and fifty-nine—present, Hon. Joseph Miller, judge ; 
William McLennen, dist. att’y; H. Z. Luddington, dep. U.S. marsh. ; 
Wm. P. Birchfield, sheriff of Otoe county; Allen Blacker, clerk— 


the following proceedings were had and done on the 50th day of 


January, 1860, that being a day of said term, to wit: 
THomas Morton & Co. vs. Jacob Dawson; Wa. Hurst, Surety. 


Now, on this day, this cause came up for hearing. Said defendant, 
Jacob Dawson, demanded a jury herein, and it appearing 

459 to the court that said defendant had never filed an answer 
herein and that said defendant did not claim to have any 

valid defense to said action, hisdemand for a jury is hereby overruled, 
and said cause coming up for hearing on its merits, and the court 
having heard and considered the evidence herein, does hereby find 
and adjudge that the said plaintiffs recover from the said defendants, 
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Jacob Dawson and William W. Hurst, security on the appeal bond 
herein, the sum of eighty-six dollars and fifteen cents, with his costs 
herein expended, and that he have execution therefor according to 
the laws in force on April 7th, 1858, that being a date of note on 
which said suit is founded. 


The following assignment appears on the margin of said judg- 
ment, to wit: 


For value received we hereby assign the within judgment to Wm. 
McLennen. ) 
THOMAS MORTON & CO. 
By H. H. HARDING, Alt’y. 


And the following assignment is written across the face of said 
judgment, to wit: 


I assign this judgment to D. J. McCann for value received without 
recourse on me. 
April 12, 1864. 
W. McLENNEN. 


THE STATE OF NEBRASKA, | 


County of Otoe, ‘ine 


I, W. F. N. Houser, clerk of the district court within and for said 
county of Otoe and State of Nebraska, do hereby certify that the 
foregoing is a compared and perfect copy of the Judgment rendered 
in a certain cause wherein Thomas Morton and Co. are plaintiffs, 
and Jacob Dawson and Wm. W. Hurst aredefendants, together with 
all endorsements thereon as the same now appears of record in my 

office in Journal B, at page 177 thereof, of the records of said 
460 court; and I do hereby further certify that said judgment, 

so far as can be ascertained from the records in my office, is 
wholly unsatisfied and dormant. 

In testimony whereof I hereunto set my hand and affix the seal 
of our said court at my office in Nebraska City, in said county of 
Otoe and State of Nebraska, this 26th day of October, A. D. 1882. 

[Seal of Otoe County Court. } 
W. F. N. HOUSER, 
Clerk of the District Court. 

Be it remembered that at a term of the district court of the sec- 
ond judicial district of the Territory of Nebraska within and for 
the county of Otoe, begun and held at Nebraska City,in said county, 


on Monday, the fifth day of December, anno Domini one thousand 


eight hundred and fifty-nine—present, Hon. Joseph Miller, judge ; 
William McLennen, district attorney ; H. Z. Luddington, dep. U.S. 
mar.; Wm. VP. Birchfield, sheriff of Otoe Co.; Allen Blacker, clerk— 
the following proceedings were had and done on the 13th day of 
January, 1860, that being a day of said term, to wit: 
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Hai & BAKER) 
V8. . No. 162. $167.00. 
Jacon Dawson. } 


This cause came on to be heard on the petition, answer, the evi- 
dence, and the arguments of counsel,and was submitted to the court; 
and the court, being fully advised in the premises, doth find that 
there is due from the said defendant to the said plaintiff the sum of 
one hundred and sixty-seven dollars. It is ordered and adjudged 

that the said plaintiffs recover of the said defendant the sum 
461 of one hundred and sixty-seven dollars and the costs of this 

suit, taxed at — dollarsand — cents, and that execution Issue 
therefor. 


STATE OF NEBRASKA, | .. 
County of Otoe, i 


I, W. F. N. Houser, clerk of the district court within and for said 
county of Otoe and State of Nebraska, do hereby certify that the 
foregoing is a compared and perfect copy of the judgment rendered 
in a certain cause wherein Hall and Baker are plaintiffs and Jacob 
Dawson is defendant as the same now appears of record in my 
office in Journal b, at page 119 thereof, of the records of said court; 
and I do hereby further certify that said judgment, so far as can be 
ascertuined from the records in my office, is wholly unsatisfied and 
is dormant. 

In testimony whereof i have hereunto set my hand and aflixed 
the seal of our said court at my office in Nebraska City, in said 
county of Otoe and State of Nebraska, this 26th day of October, A. 
D. 1882. 

[Seal of Otoe County District Court. ] 

W. F. N. HOUSER, 
Clerk of the District Cowrt. 


McManigal as to South Lincoln Property. 


JOHN McMANIGAL sworn and examined by AMEs: 


1. Where do you live? 

Lincoln, Nebraska. 

2. How long have you lived there ? 

12 or 13 years. 

3. Are you acquainted with Mr. L. C. Burr ? 

A. Yes, sir. 

Q. 4. How long have you known him ? 

A. Well, | do not know as I could answer correctly as to the 


(). 
A. 
(). 
A. 
Q. 


number of years I have known Mr. Burr. I suppose ever since he- 


has "4 n here. 

Q. 5. Do you know the property adjoining the city of Lincoln on 
the oath known as Dawson’s addition to South Lincoln ? 

P Wee es, sir. 

Q. 6. Did you ever buy any of it? 


4 
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A. I do not know as I could remember all of the lots that I pur- 
chased there—there is some of them that I remember. 
162 Q. 7. Which of them can you remember? 
A. Lots 7, 8,9,and 10,in block 38, and I think lots 11 and 
12, in 3; that is my recollection. 
Q. 8. Of whom did you purchase them ? 
A. ng ell, I purchased them from Mrs. Dawson. 
Q. 9. Through the intervention of any agent on her part ? 
Yes, sir; Mr. L. C. Burr. 
Q. 10. Do you remember when ? 
A. It was in ’78, I think; I could not give the date. 
Q. 11. Did you have any conversation with Mr. Burr about the 
title at the time of that negotiation or purchase ? 
A. Nothing further than I asked Mr. Burr, as I most always ask 
any person of whom I may buy property, if the title.was all right. 
Q. 12. What did he say ? 
A. My recollection is that he said that it was, with the exception, 
perhaps, of some unpaid taxes; I think I bought some of the lots 


subject to some back taxes; that is my recollection. 


Cross-examined by WooL_wortH : 


Q. 15. How did you buy the lots? ! 
A. I say I did buy some lots that there were some unpaid taxes 
on, and I agreed to pay the back taxes. 


Examination-in-chief resumed: 


(. 14. Was the conversation you had before you paid the purchase 
price or after it? 

A. Before. 

Q. 15. Did you belieéve what he told you? 

A. Yes. 

Q. 16. Was anything said about the chain of title and the number 
of conveyances back of this? 

A. Well, my recollection is that Mr. Burr [re]presented to me that 
it came direct from Mrs. ——; there was no transfer ; it came direct 
from Mrs. Dawson. 


463  Cross-examined by burr: 


Q. 17. Did you, in buying any of this property, rely upon any of 
the statements that L. C. Burr made to you for your title? 

A. Well, yes; I did to the extent of not getting an abstract I 
usually — in buying property. 

(). 18. What has been your business in Lincoln for ten years past? 

A. Well, I a been engaged in the real estate business for the 
last four or five years. 

Q. 19. entities and dealing in real estate? 

A. Yes, a good portion of the time. 

Q. 20. Are you in the habit of taking the statements of agents 
— persons for the title? 

A. I do sometimes and sometimes I do not. 
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(). 21. You do not go to the records in your business dealings 
and find out yourself about the title? 

A Very otten I do. 

(). 22. What did you do in this case when you bought these lots? 

A. I do not remember whether I looked at the records to see; | 
think I did. I think I looked at the records to see whether they 
had bee 4 transferred from Mrs. Dawson to some person else. 

Q. 23. Did you ask Burr to look up the title to these lots? 

A. No. 

Q. 24. And give you an opinion on it? 

A. No, sir. 

Q. 25. Did not hire him to do it and pay him for it 

A. No, sir. 

Q. 26. You paid how much apiece for these lots ? 

\. L do not know that I could tell you; I do not remember. 

Q. 27. Did you pay to exceed $10 a lot? 

A, Well. some lots I bought for $10 a lot and some I paid, I think, 
$15. Well I cannot remember the price; I won’t say positive as to 

that. 
A64 (). 28. It was not of conseq uence enough to look it up—lis 
that the idea? 

A. Well; I believe I have already stated that I looked to see if 
there was any transfer on the record from Mrs. Dawson 

Q. 29. You found it just as Mr. Burr said—that there had been 
no transfers from Mrs. Dawson on. the record; she had it and you 
bought on that? ) 

A. I believe there had been no transfer from Mrs. Dawson 

Q. 30. That is what Burr told you—said that you would find that 
Mrs. Dawson had made no transfers on them ? 

A. No; my recollection is that Mr. Burr told me that the title was 
all right except some back taxes, perhaps. 

Q. 51. If you went and looked at the title yourself, and then heard 
Burr say the title was all right (and you had examined the records 
on purchasing this property), did vou rely on what Burr said or what 
you had seen on the record ? 

A. Well; on both I only examined the numerical index; I did 
not look at any other records than the numerical index of our county 
records. 

(). 32. You are nota party to this action, are you 

A. No, sir; not that I know of. 

Q. 33. Did you convey these premises by warranty deed ? 

A. Fe es, Sir. 

Q. 34. You might be liable then upon your warranty for the 
eres 

. I presume so; | suppose I am. 

Q 30. You would not swear, would you; it issimply your recollec- 
tion—it is only your recollection—that Burr simply said that the 
title was all right? 

A. Well; that is my recollection, the best of my recollection. 


Witness excused. 
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165 WittrAM McLAvGHLIN sworn and examined by AMEs: 


Q. 1. Where do you reside? 
A. Lineoln, Nebraska. 
(J. 2. How long have you lived here? 
A. I have lived here permanently since ’69. 
3d. Are you acquainted with Mr. L. C. Burr? 
Yes, sir. 

Q. 4. How long have you known him‘ 

A. I have known Mr. Burr since he came to Lincoln, but I can- 
not tell the number of years. 

Q. 5. Are you acquainted with the property adjoining Lincoln on 
the south, known as Dawson’s addition to South Lincoln? 

A. Yes, sir. 

Q. 6. Did you ever buy any of it 

A. Yes, sir. 

Q. 7. What portion of it, if you remember ? 

a3 bought three lots in block 130, 1 think. My recollection Is 
they were 10, 11, and 12, though I may be mistaken, and I bought 
three more lots—I took tliem of a Mr. Graham, who bought them 
at auction and backed out, and I took them off his hands. 

Q. 8. Do you remember when that was ? 

A. I could not tell you the year; I remember the time, but not 
the year. 

®. 9. Was there an auction being held at that time? 

A. Yes. 

Q. 10. Of this property ? 

A. Yes. 

Q. 11. Did you have any conversation at the time of that pur- 
chase with reference to the title? 

A. I believe the only conversation with Mr. Burr—Mr. Burr made 
a statement on the ground the day I bought before the auction com- 
menced that the title was ail right. 


‘ 


; 


*) 


WOOLWORTH: 


). 12. Were you at the sale? 
A. Yes, sir. 
(). 13. You heard him make the statement ? 
A. Yes; I asked Mr. Burr if he was willing. I am partie- 
i166 ular in buying, because I like to buy something clear. | 
asked Mr. Burr if he would make an abstract of title, and he 
said he would. 
Q. 14. Did you believe what Burr told you? 


& 
A. Yes, I did; I supposed the property was all right. 
(). 15. Paid for the lots, did you? 
A. Yes. 
(). 16. Who did you pay the money to? 


.< 
A. To Mr. Burr, | believe. 
Cross-examined by Burr: 


Q. 17. Do you know when it was the sale took place? 
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A. I do not remember the exact date or the year. 

Q. 18. What do you say that Burr said? 

A. Well, my recolleceion was this: At the time that you repre- 
sented the property all clear, with the exception of some taxes that 
you said you would pay—the back taxes, I believe. 

(). 19. Where did the sale commence’? 

A. In South Lincoln. 

(. 20. Did the sale begin there? 

A. Well, the day that I bought thesale commenced that day there; I 
do not know where it commenced before. 

Q. 21. The day that vou bought it commenced in South Lincoln, 
did it? 

A. I could not teli where 1t began ; bought the lots in South 
Lincoln; Mr. Rossiter was the auctioneer. 

®. 22. He was the auctioneer of these lots; was | present? 


. 


> 
oO Ne 


. Yes; you were around there. 
(). 23. Did you see me in South Lincoln during that sale? 

A. I think I did. 

Q. 24. Did not your conversation with me occur in my office? 

A. When I went to pay the money to you in your office you had 
the abstract of title ready for me, but the understanding with you 
down in South Lincoln was you would give me an abstract of title. 

(). 25. Did I give you an abstract of title? 
167 A. Yes, sir; I think I had—— 

Q. 26. Did I give you it or did you get [it] yourself or Doe. 
Yeazel ? 

A. As to that I could not say ; I know you furnished me with ab- 
stract of title; I could not Say whether you gave if [ to] me your- 
self. 

Q. 27. Do you say I paid for it? 

A. I do not know who paid for it; I did not pay for it. 

(). 28. Was you present at the sale of the lots in Capital addi- 
tion 7 

A. I could not positively say whether I was or not; I might have 
been or might not. There was several days of this auction. 

Q. 29. Was you present there at the time? 

A. I could not tell you ; [ could not Say. 

Q. 50. Did you ask me any question down in South Lincoln, do 
you think ? 

A. I think my recollection is 1 asked you if you was willing to 
furnish an abstract of title, and you said you would. 

Q. 31. Was that all you asked me, and all you heard me say ? 

A. I could not tell you what the conversation was, but I was 
naturally inclined to find out something about the title; but my 
understanding, my recollection, is that you represented the title as 


being all right. 
. ? 


A. Well, I would not; that is my recollection of it; I would not 
be positive about it, but I am inclined to—— 

Q. 33. Did you go to Thomas Cantlon, a lawyer that was here 
then, to get advice from him as to the title to this land ? 


32. You would not say that as a fact ‘ 


Sn acm eo 
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A. I have no recollection about that; Mr. Cantlon and I was not 
on very good terms. 
Q. 34. Did you go to any person ? 


A. No. sir. 


168. Re-examined by AMEs 


auction ? 


d Q. 55. You say this was an auction—were many persons at the 
* A. There were a good many. 


, 


). 36. Rossiter was auctioneer ‘ 
\. My recollection is Rossiter was auctioneer. 
®. 57. Was there a brass band of music there? 
\. I could not positively say whether there was a band there. 
). 538. Do you know who was the clerk and kept the accounts of 
the sale t 
A. I do not know; think Mr. Burr kept the paper 
| Q. 39: Do vou know William R. Dawson ? 
Witness: Mrs. Dawson’s son ? 
Ames: Yes. 
A. Yes, sir. 
(. 40. Do you know whether he was there ? 
A. I could not say at that time or not. 


Witness excused. 
Hathaway Publication of Av'd. 


H. D. HarnHaway sworn and examined by Hatt: 


Q. 1. What was your business in 1874 and 5? 

A. I was manager of “ The State Journal” company, and one of 
the publishers of “ The Nebraska State Journal.” 

Q. 2. By whom was the Nebraska State Journal published in ’74 
and “75 ? 

A. Published by ©. H. Gere and myst if. 

Q. 3. (A copy of the Daily State Journal of the date Sunday morn- 
ing, November 14, 1875, was here produced and exhibited to wit- 
ness.) Was that advertisement published in the Daily State 
Journal? (Pointing toa part of the paper exhibited.) 

A. It was. 

Q. 4. State, if you know, about how long that advertisement was 
published in the Daily State Journal, and about the date when it 
was first published, if you can, and about how long that advertise- 
ment was kept running in the paper ? 


Burr: Objected [as] incompetent, immaterial, and irrelevant. 
469 A. It was published there about the 10th of Nov ember, ’74 
Lo about the ord of December, 70. 
Q. 5. You: may state who paid for that advertisement and to whom 
; it was charged on your books. 


Burr objected [as] incompetent, immaterial, and irrelevant. 


A. It was charged to L. C. Burr—our books show. 
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Q. 5. Was it ever paid for? 
A. It was paid by the showing of our books. I have no personal 
recollection of it — by L. C. Burr. 


WootwortH : I object to witness stating what was in the books; it 
is not the best evidence. 


(. 6. You may state, if you know, in whose name the account for 
that publication was made out. 


Woolworth objected [ as | not the best evidence. 


Q. 7. You say you were the business manager at that time ? 
A. Yes, sir. 

Q. 8. Go ahead and tell. 

A. No doubt it was made out in the name of L. C. Burr. 


Witness eX Cust dd, 


Hatt: We now offer in evidence this issue of the “State Journal,’ 
that part containing the advertisement headed the “ Dawson prop- 
erty for sale,” and signed “ L. C. Burr.” 


surr objected [as] incompetent, irrelevant, and immaterial. 


The following is a copy of the part of the newspaper thus put in 
evidence and marked “ Exhibit A 1:” 


Adv't. in State Journal. 


Dawson property for sale. 

A rare opportunity for investment. A large number of lots for 
sale in various parts of Lincoln at one-half their market value. Buy 
immediately if you want to make some money. 


Inquire of— LIoNEL C. Burr, 
nov9-eodtf Office in Academy of Music, Lincoln, Neb. 
470 Burr, A. D., as to Purchase in South Lincoln. 


A. D. Burr sworn and examined by AMEs: 


Q. 1. Where do you reside? 

A. Lincoln, Nebraska. 

Q. 2. How long have vou resided here ? 

A. Since the spring of ’74. 

Q. 3. Mr. L. C. Burr is your brother ? 

A. Yes, sir. 

Q. 4. Are you acquainted with A. C. Huestis, of Fort Wayne, 
Indiana ? 

A. Yes, sIr. 

Q. 5. And with Charles D. C. Huestis ? | 

A. I am not acquainted with him. 

@. 6. Know who he is? 

A. My impression is he may be a son; I do not know; he may be 
a brother. 
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Q. 7. Do you know the property adjoining Lincoln on the south 
known as Dawson’s addition to South Lincoln? 

A. Yes, sir. 

Q. 8. In the spring of ’75, as the agent of Mr. A. C. Huestis, did 
you negotiate the purchase of-a portion of the property ? 

A. It was along in February. 

Q. 9. The early part of ’75 7 


A. Yes. 
Q. 10. From whom did you purchase it ? 
* P A. Mrs. Dawson. , 


Q. 11. With whom did you negotiate this purchase ? 

A. Well, I think with L. C. and one of the Dawsons. 

@. 12. One of the Dawson boys? 

A. I think one of the Dawson boys was up in the office. 

Q. 15. Do you know which one? 

A. I do not know, but I am pretty sure one of them was there. 

() 14. You did not know them at that time? 

A. Well, now—well, I knew two or three of them; two, anyway; 
but I do not know which was there. There was Albert Dawson, and 
I have forgotten the other ones’ names. 

Q. 15. What portion of this property did you purchase ? 

A. Through your kindness I will refresh my memory. (Looking 

at a paper.) It was all of block 37; lots 1, 2, 3, 4, 5, 6, 7, 
471 8,9, 10,11, and 12; lots 5, 6, 7, and 8, being the west half of 

block 36; lots 1, 2, 3, and 4, being the east half of block 35. 
I think that was all the lots in the property. 

(). 16. All you remember? 

A. Yes; and I see here it is deeded; I suppose that was about 
all. 

Q. 17. You did not have any direct trade or negotiation with Mrs. 
Dawson, did you or not? 


Burr objected [as] incompetent, immaterial, and irrelevant; and 
nothing in the issues joined here to permit the introduction of such 
testimony. 


Q. 18. Did you have any negotiations with any one excepting 
L. C. Burr with regard to this purchase on the part of Mrs. Dawson, 
and perhaps this young man Dawson, to the best of your recollec- 
tion? 

A. I think that they took the deed up to Mrs. Dawson; in fact I 
did not have no talk with her about it; they took the deed to her 
and brought it down to me. 

Q. 19. What did you do with it? 


Burr objected [as] incompetent, immaterial, and irrelevant under 
the issues joined. 


A. I had it recorded. 

Q. 20. Did you do anything with it afterwards? 

A. Well, I think I mailed it to A. C. Huestis, Fort Wayne. 
Q. 21. Do you know whose handwriting that letter is? 


(Paper exhibited to witness.) 
29—648 


——— 


DUG Ss. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


A. That is L. C. Burr’s. 

Ames: I offer that in evidence. 

Burr: We object [as] incompetent, immaterial, and irrelevant; 
there being nothing in the issues joined that permits the introduc- 
tion of such evidence. 

The following is a copy of the paper, marked “ Exhibit A 2,” and 
put in evidence under objection : 


ATG2 Letter to Huestis, South Lincoln. 


Office in. Walsh & Putnam’s block, upstairs. Office of Lionel C. 
Burr, lawyer 
LIncoLn, Nes., Feb’y 22d, 1875. 
A. C. Huestis, Ksq. 

Drak Sir: Enclosed find deed and abstract of title for the lots 
purchased for you, which I hope will reach you safely and all satis- 
factory. The “ Widow Dawson’s” property has been managed very 
badly in the past by a careless attorney, who made considerable 
money off her, but it is now getting in better shape. She owns 
considerable real estate, but needs some money Lo get In pertect shape. 
in fact everybody needs money here just now, and that’s why you 
got your lots so cheap. The owner of block 39 wants money and 
would sell for $550 cash. He paid $750. I consider it a bargain; 
On high ground and x00d location; broken up and a garden there 
last season. 


The ex pehses ol this transter are as follows 


ni at ec cieninnaiiialipeiial dhekinies eames’ aoaiiee i wmiliene Geman. a 
i acl almesaneirueuninbadiioneenebtas eitoukans 1 50 
Extra to county clerk’s clerk for promptness - re 
“ Worked Sunday SEP ee er ee, Ke | imi a ae 

Making abstract al pra eee 3 70 


$10 O05 


; 


I was allowed a commission on this transaction, nevertheless made 
a good honest purchase for you and am willing to divide this ex- 
pense with you. If you send me $5.00 we will call it square. Any 
time you want to dispose of these lots will find you a purchaser and 
will guarantee you a liberal percentage; also will keep vou posted as 
to taxes, etc. When you receive deed, etc., let me hear from you, 
and anything that’s not satisfactory will try and make it so. | 

Yours, very respectfully, 


P.5.—I understand that the seller has to furnish an abstract. and 
the buyer has to put deed on record, so the actual expenses 
473 are only $6.30, and you can dispose of that as you see fit. 
Charge it all to me or make a divide. : 
Yours, &c., 


a , Fay Pe, 4 


“} 


«} 
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The 1602 judgment, as the abstractor calls it, is a mechanic’s lien 
enforced against a particular piece of p roperty. She sold that par- 
ticular piece to Judge A. L. Palmer, who has assumed the payment 
of said lien, and the mechanics have granted Palmer further time, 
leaving it stand of record in that shape, = it is not a lien on all 
her property. Artemius Roberts’ judgment is a lien on all the prop- 
erty, but will be paid when the year is exp. 

L. C. B. 


Examination of A. D. Burr continued 


Q. 22. Do you know that handwriting? (Paper exhibited to wit- 
ness. ) : 


A. That is L. C. Burr’s. 

Ames: I offer that also. 

BURR: We object [as] Inco! Ipetent, immaterial. and irrelevant. 
no issue being joined here that permits the introduction of any such 
evidence. 

The paper was marked “ Exhibit A 5,” and the following is a copy 
of the same: 


Le AL r ln Huestis 


LINCOLN, NEBRASKA, March 15th, 1878. 
Mr. A. C. Huestis, Esq., Fort Wayne, Ind 

Dear Sir: Your letter of March 12th is before me and contents 
noted. All of these taxes charged upon the city treasurer’s book of 
this city against the premises spoken of are utterly void, null, and 
of no life whatever, and for that reason have never been paid by 
Mrs. Dawson, who held and yet holds considerable property under 
the same charge. If you wish you may write to Hon. T. M. Mar- 
quette, or O. P. Mason, or L. W. Billingsley —last-named pe ntleman 

is at present nn city counsel—any of wh: li, I ain confident, 
174 will come tothe same conclusion that I have, for this reason : 

The premises, taxed as city property, was never within the 
city limits until last May, 1877, while this is only a small amount, 
S731: vet if Mrs. D. should commence paying she would or might 
be ectopped to say hereafter that she had not a or ratified 
the levy, and consented by this small paym« nt to ratify the act of 
city assessors in assessing, ec., the whole of Sor ul LL ine ‘oln us a part 
of the city of Lincoln There area large number of tax buye rs he Tre, 

id would have bought these premises long before this day had they 
thought that the levy was of any validity. You will see that the 
county taxes are all paid; that Mrs. Dawson gave you ja] warranty 
deed. Sheisin good circumstances yet, and L her by agree to and with 
you to pay any of the city taxes spoken of if the same are by law 
legally assessed and levied. 

I have looked for some time to find your letter to me, wherein you 
sent me money to pay taxes, but can’t as yet find it, and from memory 
cannot say how much you sent me,so I don’t know whether you 
sent me money to pay city taxes or not. If you will give me date 


’ 


of the letter of yoursI can find it. Finally, | want to dothe square 


ae ag ma 
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thing with you, and want you to feel so. The city taxes spoken of 
are of no account, and Mrs. D. will not pay them voiuntarily, and I 
hope you will act the same way. 

Yours respectfully, L. C. BURR. 


Examination of A. D. Burk continued by AMEs: 


Q. 23. Do you hold any office in this county‘ 

A. Clerk of the district court. 

Q. 24 How long have you been clerk ? 

A. Since September, ’78. 

. 25. When did the first term of the court for Lancaster County 
for 1882 begin; what day‘ 

A. I could not a you; I have forgotten. 
475 Q. 26. You can tell by seeing the card, I suppose? (Ex- 
hibiting to witness a paper.) 

A. O, yes; that is right; the last day of February—February 28. 

Bukr: We move to strike out all the testimony of the witness as 
to his official position and as to the term of the district court of 
Lancaster as incompetent, immaterial, and irrelevant. 

Witness excused. 

The parties Ezekiel Giles et al. again introduced testimony as fol- 
lows: 

Hiltner. Value of Buildings in Block dA. 

M. L. HILtTNER sworn and examined by Burk: 

Q. 1. How long have you resided in Lincoln ? 

A. 13 years last August. 

Q. 2. What has been your business during that time ? 

A. ( ema and builder. 

Q). Are you acquainted with the stores occupied by Mr. Redford, 
Mr. wir wed Mr. Turner, and Mr. May, the four stores here in con- 
troversy ¢ 

A. Yes, sir. 

Q. 4. Are vou acquainted with the value of material for building 
purposes in this community now ? 

A. : think so; claim to be. 


Q. 5. Have you made a personal and careful estimate of all these 
four elioner 
A. Yes, sir. 


Q. 6. Have you itemized your estimate of each store separately ? 

A. I itemized each part of them. 

Q. 7. Is that paper (exhibited to witness) the several items that 
you made of the store known as the May store ? 

A. Yes, sir. 

Q. 8. Is this the one of Mr. Turner’s? (Another paper exhibited 
to witness.) : 

A. Yes, sir. 

Q. 9. Is this the one occupied by Trickey? (Another paper ex- 


hibited.) 


, 25 sahverres TT 4 


? 


S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 309 


A. Yes, sir. 
Q. 10. And this the one occupied by Redford? (Another 
476 paper exhibited.) 
A. Yes, sir. 
Q. 11. You may state the different prices that make up the store 
of Mr. Little, which is the one occupied by Mr. May 
A. Excavation, $156.25; stone work, complete, $510; brick work, 
$1,019.70; plastering, $237.50; flooring, $650 ; rooting, $ $400 ; doors, 
$84.50: windows, $156; cornice, $250; store front, $725; cut stone, 
$250; stairs, $237.50; base, $40.70; partitions, $990 : board parti- 
tion, $12—total. $4,738.35. 
Litre: [Q.] 12. You do not count the shelving? 


A. No; I did not understand that was to come in. 

Q. 13. Take the one next to that occupied by Turner and itemize 
the same. 

A. Estimate number 3, —— by Mr. Turner: Excavation, 
$91.24 ; stone work, somnperts, $333 ; brick work, $674; plastering, 
$93 ; flooring, $285; roofing, $219.10 ; doors, $110 ; windows, $100.50; 
store front, $406; stairs, $7; base, $31; partitions, $26.75—total, 
$2. 530.50. 

Q. 14. Take the one occupied by Mr. 'Trickey. 

A. Estimate number 2, occupied by Mr. Trickey: Excavation, 
$77.50; stone work, $248; brick work, $554.25; plastering, $180; 
flooring, S140: roofing. $178: ceiling, $88.20: doors, $86.50: win- 
dows, $87; store front, “$465 ); Stairs, $48.50 ; base, $36.80 ; partitions, 

S38.7: oj sky light, $9—total, $2,212.50. 

(). 15. Take the one oc cupied by Mr. Redford. 

A. Estimate number 1,oce upied by Mr. Redford: Excavation, $106; 
stone work, complete, $523; brick work, $727; plastering, $233; 
flooring, $367; roofing, $244: doors, complete, $110.50; windows, 
$100; skylight, 9; store front, $575; stairs, $52.50; base, $43.40; 
partitions, $46.50; board partitions, $18.50—total, $2,735.47. 

Q. 16. When did you make this itemized estimate of these several 
buildings? 

A. I made it October 11th and 12th, 1882. . 
477 Q. 17. How did you estimate the value of the buildings, 
as new work, or as they stand ? 

A. We have to get the value of the new work, as a ge neral thing, 
and then the depreci: ition in value. 


Cross-examined by Hatt: 


Q. 18. How long have you been a carpenter and builder? 

A. I started in before the war. 

Q. 19. Give the number of years. 

A. From 1861 to 1869 I first commenced, and was twy years in 
the army. 

Q. 20. What are the dimensions of the buil ling occupied by Mr. 
May? 

A. 50 feet long, one part of it, by 25 feet wide. 

Q. 21. How high is it? 
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A. 31 feet high—that is, the little building. 

Q. 22. Your estimate number 4, being the building occupied by 
May and being the one owned by Little—you estimate the building 
80 feet long and 30 feet high. 

A. That Is part of it. 

Q. 23. How much is the addition? 

A. 18 feet high, 20 feet long, and 25 feet wide. 

©. 24. What is the estimate of that addition; is that included in 
this? 

A. That is included in that statement. 

Q. 25. How long is the basement, what you call excavation ? 

A. 100 feet. 

Q. 26. How long is the excavation in the Redford building—that 
is, estimate number 1? 

A. 88 feet. 

Q. 27. How deep is the excavation in estimate number 4? 

A. That is hard to getat. We had to determine by what we could 
see of the ground around the main building—counted 8 feet deep. 

Q. 28. What is the excavation’s depth? 

A. We counted 6 feet and a half. 

Q. 29. Did you measure it? 

A. Measured it; we concluded they were that. 
®. 30. How much is.the stone work higher in excavation 
478 number 4 than in excavation number 1? 

A. The stone-work in number 4 is 8 feet; the stone work 
in number | is 8 feet and a half. 

Q. 31. How many more perch of stone are there in estimate nuimn- 
ber 4 than in estimate number 1? 

Burr: We object to entering into a calculation of this sort as 
immaterial. 


A. 69 more perch. 

Q. 32. What are stone worth a perch? 

A. Two dollars and a half. 

Q. 33. That is in the wall? 

A. Yes, sir. 

@. 34. Is there the same material in both foundations? 

A. No, sir. 

@. 35. What is the limestone worth? 

A. I would not consider there is a great deal of difference between 
them; they are both good stone. 

@. 36. In what does the difference consist—the difference in the 
value between estimates number i and number 4, if they are of 
equal durability, and one is only 12 feet longer than the other, and 
vet takes $200 more? 

A. There is more walling in some buildings than in others. 

Q. 37. How thick is the wall in estimate number 4? 

A. One and a half feet. 

Q. 38. How thick is the wall in estimate number one? 

A. One and a half feet. 


. 
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Q. 39. How many perch of stone are there in estimate number 4 
in what you call the stone work complete? 

A. 204. 

Q. 40. And what is it worth a perch ? 

A. $2.00. 

Q. 41. How many perch of stone are there in estimate number 1? 

A. 135. 

42. And what are these stone worth a perch? 
A. I have not got the figures down here (witness was refreshing 
his memory by looking at entries on a paper), but I think I counted 
them the same. 
479 Q. 43. How many brick are there in estimate number 4? 
A. 101,970 I make it. 

Q. 44. And what are they worth a thousand in the wall? 

A. I count them $10. 

Q. 45. How many yards of plastering are there in that building? 

A. I make 950. 

®. 46. What is it worth? 

A. Now, I estimate good plastering at twenty-five cents a yard, 
and I do not know whether I made much deduction-or not. 

Q. 47. How much deduction did you make? 

A. I have not got-—— 

Q. 48. Have you got it? 

A. Il estimated good plastering at twenty-five cents, and made a 
ret es deduction. 

Q. 49. What deducted? 

A. I do not know whether I have deducted anything there or not, 
but I could figure it out and see. 

Q. 50. How did you make your pe cage deduct so much 
from the total after you had found what the building was actually 
worth; did you deduct so much from the general total? 

A. Each separate part. As I done one I figured it up and made 
a deduction for each item separate. 

Q. 51. You do not know how much of a deduction you made on 
any of these different items in estimate number 4? 

A. Yes, Sir. 

Q. 52. But how did you make the deductions? 

A. Yes, sir; I have a book here where I carried out the different 
deductions. (Producing a book and looking at the same.) On the 
May building the amount $255 I called it $257.55 on the plastering. 

Q. 53. What did you deduct on the excavation? 

A. I did not deduct anything. 

Q. 53. From the stone? 

A. I deducted from $550 to $510. 
480 . 54. From the brick work? 
A. From $1,110 to $1,019.70. 

Q. 55. On the plastering? 

A. From $250 to $237.50. 

Q. 56. On the flooring? 

A. From $685 down to $650. 

Q. 57. On the roof? 
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A. From $420 to $400. 

@. 58. On the doors ? 

A. From $92 to $84.50. 

(). 59. On the windows ? 

A. From $164 to $156. 

]. 60. On the cornice ? 

A. Nothing. 

©. 61. On the cut stone? 

A. Nothing. 

Q. 62. On the stone front ? 

A. Nothing. 

Q. 63. On the stairs ? 

A. From $2538 to $237.50. 

. 64. On the base? 

A. From $46 to $40.70. 

Q. 65. Have you made an estimate on every item that enters into 
a building of this kind ” 

A. As far as I am able to; I went all through it carefully. 

Q. 66. What is the difference in length between the building in 
estimate No. 1 and estimate No. 2,if any? The one is the Redford 
building and the other Trickey’s. 

A. In estimate No. 1 and estimate No.2—I am mistaken in the 
excavation. ‘The figures are changed here. I said 88 feet, but it can- 
not be more than 80 feet, according to. the rest of the hgures. 

(. 67. Are the buildings in estimates Nos.1 & 2 the same size and 
the same length ? 

A. No, sir. 

Q. 68. Which is the deeper ? 

A. Estimate No. 1 is 80 feet and estimate No. 2 is 60. 

Q. 69. How deep is No. 3, Turner’s building ? 

A. 80 feet on the ground. 

Q. 70. How much of a deduction did you make on building No. 
3; how much did you deduct for wear and tear? 

A. The total amount is not heured out. 

@. 71. Give me the several items in estimate No. 3, excava- 

tions. 
481 A. I deducted nothing from the excavation. 
J. 72. The stone work complete ? 
A. $350 to $333. 
(). 73. On the brick? 
A. From $715 to $674. 
Q. 74. On the plastering ? 
A. plastering from $214 to $198. 
®. 75. On the flooring ? 
A. Flooring from $316 to $285. 
Q. 76. On the roof ? 
A. The roof from $259 to $219. 
Q. 77. On the doors ? 
A. From $124 to $110. 
Q. 78. On the windows ? 
A. From $109 to $110.56. 


To 
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). 79. On the store front? 
A. From $475 to 5460. 
Q. 80. On the stairs ? 
\. From 88 to 37. 
). $1. On the base? 
A. $35.43 to S31. 
). 82. Partitions? 
A. No deductions. 
). 3-4. You have made no estimate on the shelvings of any of 
these buildings ? 
A. No, sir: I was only sent to make ati estimate On the build- 
ings. 
Q. 85. How much did you deduct from the flooring in No. 3? 
A. From $316 to $250. : 
Q. 86. Do you know that new flooring has been put into that 
building during the past year ? 
A. I took into consideration the nature of the floor work at the 
time I estimated it. I do not know when it was put in. 
Q. 87. Is it not a fact that you deducted more from this flooring 
than from the Little building, where it has been used 3 or 4 years? 
A. Yes; maybe. 
Q. 88. If you cannot tell from the looks of a floor how long it has 
been used, how can you tell how much to deduct for its use ? 
A. That is a pretty hard question to answer. 
Q. 89. Is it a fact that the deductions are guessed at then? 


Witness: Can you tell a piece of land down here how much it is 

worth for a floor? 
Q. 90. Have you not guessed the deductions and thown off 
482. so much—how much had the floor been used in No. 3? 
A. I hay to use my judgment as to the wear and tear of 

them. I can get no nearer way at them, nor nobody else 

Q. 91. Did you examine them specially to see how much they 
were worn ¢ 

A. I did, carefully. 

(). 92. And you throwed off so much ? 

A. I just throwed off what was wear and tear in the floor. 

Q. 93. How much wear and tear in the stone work in number 3 ? 

A. $500 to $535. 

Q. 94. That is wear and tear in the stone work ? 

A. Yes: that is the difference between that wall and a new wall 
put in there at this time. . 

Q. 95. How much did you deduct from the brick in estimate 
number 4? 

\. From $1,110 to $1,019.70. 

Q. 96. How much did you deduct from the brick work in estimate 
number 3? 

A. From $715 to $674. 

Q. 97. Do you know bow much longer the Turner building has 
been in use than the May building has? 

A. About 6 years I should say—5 or 6 years. 
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Q. 98. The Turner building has been used 5 or six years longer 
than the May building 
A. | believe SO. 
Q. 99. Yet you deduct more from the May building than the one 


that has been used the longest. Do you know how long the May 


‘ 


J 


building has been used ? 

A. I do not exactlv—about 4 years. 

Q. 100. And the other has been used about 10 years 

A. I guess it has—10 or 1] 

Q. 101. And yet you make the biggest deduction from the one 

that has been used the shortest length of time. Is that about 
{83 the basison which you have madeall of yourdeductions; is that 
about the line of deductions you have followed ? 

A. There is no particular rule to go by ; I might have deducted 
some other things—in that particular item. If my judgment is 
wrong on that thing that isall | eando. If] have judged wrong—— 

102. What was the deduction on the floor there? 

A. From $316 to $285. 

Q. 103. What deduction did you make from the flooring in num- 
ber 4? . 

A. From $655 to $650. 

Q. 104. Do you know how long the flooring in number 3 has been 
used; could you tell by looking at it ? 

A. No; I could not tell by looking at it. 

Q. 105. Could you tell the May building? 

A. No, sir; it may wear out in one year just as bad as it would in 
5 or 10; it depends on how it is used; sometimes one is used a great 
ceal more in the time than another. 

Re-examined by Burr: 

Q. 106. As I understand from your evidence, you have made an 
actual measurement of the various parts of these different buildings 
and found their present value, and then you have deducted from 
tlfat what, in your judgment, the wear and tear would be? 

A. Yes. 

Q. 107. To make the actual present costs of the buildings as they 
now stand; am I right? 


A. Yes. 
Witness excused. 

Burr’s Relations with Dawson & Dawson’s Estate. 
L. C. Burr recalled and examined by Wootwortu : 


Q.1. Did you know that Widow Dawson contemplated marriage 
with Pickering before the marriage occurred ? 
A. No, sir; I think not. 
4584 (). 2. How long after the marriage did you know of it? 
A. They moved from here before. She was married in 
Cass county—they were married there, and I learned of it a short 
time after they were married. 
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Q. 3. Have you looked at the deeds introduced in evidence by the 
plaintiffs, Little and others, of lots in South Lincoln which you exe- 
cuted as the attorney-in-fact of Mrs. Dawson” 

A. Well, I never executed any deeds as her attorney-in-fact, and 
I never was her attorney-in-fact, but there was a lot with my name —. 
I was a notary public and took the acknowledgment of her deeds, 
and they have introduced every deed, I suppose, that is of record 
where my name appears as a notary public, and that is all I ever 
had to do with a good many of these sales, which was simply to 
take her acknowledgment. 

Q. 4. Had you anything to do with the sale of any other lots than 
those shown by those deeds? 

A. No, sir; I have not. 

(). d. Recalling your attention to the sale of lots in Capital addi- 
tion and Dawson’s addition to South Lincoln, were you present at 
either of the sales of these lots at auction? 

A. I am quite positive, from my recollection, that when they com- 
menced to make these sales [ went up to Capital addition, where 
they commenced to make these sales, and after they got started I 
left the premises and came to my office. I had nothing to do with 
it further than that. The sale at South Lincoln was at a different 
time and a different sale, and I was not present. 

Q. 6. Who did Hawley buy the land of that he has spoken of in 

his direct testimony ? 
485 A. Hawley bought the land of Cornelius H. Van Gasbeck, 
trustee for the Mutual Life Insurance Company of Maine. 

Q. 7. Who did that company get its title from?” 

A. Mrs. Dawson had executed a mortgage to the land to the 
Union Mutual Life Insurance Company. She was unable to pay 
it—pay the mortgage—pay her note; and she conveye« this land to 
Harding, trustee for the company, and Harding conveyed to Van 
Gasbeck, trustee. 

Q. 8. They represented the insurance company, did they? 

A. Yes, sir, both of them; they both held the land in trust for 
the Co. 

Q. 9. Did you bring a lawsuit for either of them with regard to 
this property? 

A. Yes, sir. 

(). 10. Who did you bring it in the name of? 

A. I hold in my hand the entries in Webster & Burr’s book of 
cases that they had at that time; and I brought that case, or we did, 
on April 17,’78. The petition and precipe and verification was filed 
in the name of Cornelius H. Van Gasbeck, Jun., trustee for the 
Union Mutual Life Insurance Company of Maine, against Homan J. 
Walsh and Israel Putnam for the cancellation of the tax lien or the 
tax deed. 

Q. 11. What connection had Hawley with that litigation? 

A. My recollections are that some time after that suit was begun 
for Van Gasbeck, trustee, he had some negotiations about the same 
land with Mr. Hawley, and Mr. Hawley and Mr. Rood, the agent of 
the insurance company, or Van Gasbeck, came to my office and 
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asked me about it while the litigation was pending; and it was 
finally agreed between all of us that Hawley should be substituted 
as party plaintiff for the cancellation of this tax deed, and 
486 substitute his name in the place of Van Gasbeck, which 
was done, and we cancelled the tax deed for Mr. Hawley, as 
the written memorandum put in evidence here shows. 

Q. 12. Then the suit was prosecuted in the name of Hawley to 
final decree ? 

A. Y es, sir. 

Q. 13. What advice did you give Hawley with respect to the tax 
title? 

A. I told him that in my judgment the tax title was void and — 
no effect and no hen upon the land. 

Q. 14. State what further advice you gave him in reference to th 
title. 

A. Nothing was said about the title in general at all. The only 
thing mentioned or talked about here was whether or not the tax 
deed was a lien or whether Walsh & Putnam was the owners of the 
land under that deed—nothing talked of but the tax title. 

(). 15. What, professionally, did you have to do with Van Dorn? 

A. Never had anything. 

(). 16. State whether or not he employed you professionally to ex- 
amine the title to the land of which be has spoken ” 

A. No, sir, he did not—never; I never wasemployed by Van Dorn 
or by any one through him—for him. 

Q. 17. State what representations you made to Van Dorn, as far 
as you remember, with reference to the title to the property he 
bought. 

A. Mr. Van Dorn came to me and told me he had just come from 
a visit to Mrs. Dawson, and he was wanting to buy of her this 40 
acres of land, and that Mrs. Dawsen had told him to come down to 
me — draw the deed. I know that 1 never made the sale to Van 
Dorn; if I had I would have charged Mrs. Dawson a commission 
for it. 

Q. 18. How do you know you did not do it? 

A. Because I never charged her one cent commission for 

487 = it; I simply charged Mrs. Dawson $2.50 for that transaction— 

for drawing the deed. If I had made a trade I would have 

charged Mrs. Dawson a commission of 3 to 5 per cent. of the amount 
of the sale. - 

Q. 19. What did you say to him, if anything, about the title ? 

A. I cannot recollect of ever saying anything about the title at all. 
The title was not spoken of between him and me, so far as I can re- 
member. I think I told him this, that he could go to Mr. Doce. 
Yeazel, who was in Cobb, Marquett & Moore’s office, and get an ab- 
stract from him if he wanted to: I know that at that time I was in 
the habit of telling that to every one that had anything todo. I did 
not get up abstracts myself, did not have time to attend to it, and 
never did, I told them. It was understood between Yeazel and me 
—he had spoken to me about it—that I would refer parties to Yeazel 
to get abstracts—whether he or not I cannot remember. 
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Q. 20. Do you remember that abstract yourself? 

A. No, sir; I do not. 

Q. 21. Did you have anything to do with getting it ? 

A. No. 

Q. 22. Did you see it after 1t was got? 

A. I do not think I did; I have no recollection of it; if I did I 
think I could remember it. 

(). 23. Did you say anything to Van Dorn about the will, and the 
construction, and the title Mrs. Dawson took under the will ? 

A. No; it was not talked between him and I and no other person 
about the Dawson will, or its contents, because at that time I knew 
nothing of the Dawson will, never seen it, never read it, knew noth- 
ing of its contents until the Shaberg deed was given by all the Daw- 

son heirs. 
488 Q. 24. When was that? 

A. September 12th, LS7S. | hever heard the Dawson will 
questioned—the title to this property from the will questioned—one 
way or the other. , | 

Q). 25. How did you come to examine the will at that particular 
9 

A. Herman Shaberg came to me and wanted to know if I would 
go and see the Dawson children and get them to execute a deed to 
him. I asked him what he wanted a deed from the children for. 
He said he did not know, but a lawyer had told him that the will 
was such that he would prefer it. I talked with William Dawson 
about such a deed for Shaberg. He came to meavecond time. I 
had neglected, and I went and looked at the will, and I saw the 
reason why this person should desire a quit-claim deed. 

Q. 26. Had you ever seen the will before ? 

A. No, sir; I bad not. 

(). 27. Or the record of it? 

A. No, sir; I am positive I had never seen or knew—never had 
seen the Dawson will, or heard anything about it until about that 
time. 

Q. 28. Did you see the record of it before that time ? 

A. No,sir; I never saw the record of it, and never knew anything 
about it. 

(). 29. State whether or not, when you conveyed to Giles, or any 
time before that, you told him anything about your dealings with 
the Dawsons in respect to this property—Mrs. Dawson or any of the 
children. 

Ames objected [as] irrelevant and immaterial. 


[Q. 30.] A. No, sir; the sale of these premises to Mr. Giles was 
made by writing—by letters. I never wrote to him anything about 
my dealings or my conduct tewards the heirs, or any of them. 
tSY Q. 31. What did he know about that ? : 
Ames objected [as] irrelevant and immaterial. 


A. He did not know anything about it. 
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Q 32. Do you re - mber the occasion that Chipman has testified 
to of the purchase by him of some of these lotsin South Lincoln ? 

A. I have a very indistinct recollection of Mr. Chipman coming 
to my office and having an assignment of the contract made in the 
Mrs. ‘Terwillinger matter. 

Q. 33. What did you say to him, if anything, with reference to the 
title which Mrs. Dawson would convey ” 

A. I do not believe I told him anything about it. I do not think 
it was ever asked of me, or that I ever said anything about it. 

Q. 34. Did you say tohim anything with reference to her having 
the fee or only a life estate in this land ? 

A. No, sir; nothing was said. 

Q. 35. Was anything said about the extent of title she had or could 
convey ? 

A. No; it was not spoken of between us at all. 

Q. 36. Anything said about the will ? 

A. No, sir; I know nothing was sald about the wi!l, because it 
was not questioned by anybody in this community till the latter 
part of the year 1878; no one questioned or talked about it to my 
knowledge. 

, Q. 37. Do you know when McManigal bought some lots in the 
same subdivisions ? 

A. Yes, sir. I think most of the titles McManigal has is quit- 
claim deeds from Mrs. Dawson. She sold them so cheap she would 
not give them a warranty deed. 

Q. 39. What did you say to him about the title in Mrs. Dawson? 

A. I did notsay anything to him about the title at all. He 

490 isa man that does his business himself without asking ques- 

tions. He is a real estate dealer and he looked up his own 

title without asking me about it at all except asking about the 
Inoney. 

Q. 40. Do you recollect how much that was he paia? 

A. My recollection is he gave $10a lot. They are lots in sloughs, 
low places, worth but little, and he bought them to trade with, so 
he told me. 

Q. 41. Do you remember when McLaughlin bought some lots in 
the saine addition ? 

A. No, sir; I have only this recollection about McLaughlin, that 
he came to me about taxes. on a certain lot or ground that he had 
down there. I cannot remember making any sale to him, or hav- 
ing anything to do with him about these lots down there; I have 
no recollection about it whatever. 

Q. 42. Did you have any conversation with him about the nature 
or extent of Mrs. Dawson’s title ? 

A. I know I never had prior to the bringing of this action ; I 
may have talked with him lately about it. 

Q. 43. How lately ? 

A. Oh, within a year; but I know that prior to the time he pur- 
chased his property I know I never talked with him about the Daw- 
son will; never talked with anybody about it; did not know about 
it myself. 
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Cross-examined by HAL: 

Q. 44. When were you first employed as Mrs. Dawson’s attorney ? 

A. Well, | bought Mr. Galey’s law library after [ came to Lin- 
coln, | think in the year 1874 or ’5, and when I purchased from bim 
his law library, or part of it, he, well, Mrs. Dawson, commenced 
doing business with me, I might say she was a client of his that 

he turned over to me. I think this was in ’74 or ’5. 
i] Q. 45. To your best recollection what year was it? 

A. I should say in the spring of 1875 as my best recollee- 
tion. Icould tell positively if I had the time to examine some papers 
and books that I have. 

(). 46. What was the nature of the legal business that you did for 
Mrs. Dawson? 

A. Well, Stout and Jamison had several judgments against her for 
building the large brick house up there; Artemus Roberts had aiso 
a judgment against her. She had in hand some notes that were 
turned over to me by Galey ; these notes | prosecuted to judgment 
and collected. 

Q. 47. Did you not act for her in the capacity of attorney and also 
vf adviser in handling her property—sold it, collected her rents and 
turned them over to her, doing all her business generally? 

A. Well, her sons did a good deal of her business; I did anything 
they requested me, of course. 

Q. 45. Was it not generally understood that her business—what 
they did—was done under your advice” 

A. Hardly that; I never advised the Dawson heirs at all. 

Q. 49. Iam speaking about Mrs. Dawson. Did not you collect 
her rents, look after her property, and generally advise her as to the 
value of it and its disposal? 

A. No; I never advised her to sell or not sell property that I know 
of. Whenever her sons did not collect rents, and some renter was 
about to defeat them in rents, I would bring an action or something 
of that kind. 

Q. 50. All you did was professional business, in the line of busi- 
ness, such as litigating claims? 

A. No. 

492 (). 51. What was it? 

A. In order to pay judgments on her property—on what is 
the Fitzgerald house now—lI think I advertised her property for sale, 
tried to sell any property she owned in order to pay off these judg- 
ments, that were liens against her property. 

Q. 52. Is it not a fact that you did advertise property for sale, 
offering special inducements to purchasers, and requesting them to 
inquire of you with regard to it; is it not a fact that these purchasers 
did invariably apply to you about this cheap property ? 

Witness: When you say this property I do not know what you 
mean. 

Hai: Say the Dawson addition to South Lincoln. 


A. I do not believe I ever offered any of the Dawson addition for 
sale; I cannot recollect that I ever offered it. 
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Q. 53. What property do you refer to in this advertisement in this 
paper that has been introduced ? 

A. I have not read it; 1 looked at it to see if my name was In it; 
[ saw my name was to it. 

Q. 54. (Reading the advertisement put in evidence): Did any of 
these parties ever inquire at your office to buy this Dawson prop- 
erty ? 

A. O, yes; .I have sold property for her; she had some land that 
I sold; she had lots that I sold for her, and I paid off these judg- 
ments. 

Q. 55. They would pay you the money, and you would turn it 
over to her? 

A. Sometimes they would pay the money to me; but frequently 
and oftentimes they would pay the money to her. 

Q. 56. Did not the parties come to make inquiry about the title to 
this property 4 

A. I cannot remember a single person ever asking me about the 
title. 

Q. 57. Can you remember they did not ask you about it? 
493 A. I cannot say I can remember a person that did not; I 
think you did not; I think you took it for granted. 

Q. 58. Did I ever buy any of it from you? 

A. No; vou never did buy any of it of me. 

Q. 59. Then you cannot recollect of a single party who ever came 
to you relative to the purchase of this Dawson property that ever 
asked you anything about the title ? 

A. Not prior; I know they did not; I will swear they did not; 
not prior to the fall of 1878. Since that time, since there has been 
a question about this will, of course quite a number of persons have 
asked me what I thought about it. It was brought to my mind 
very forcibly, this will, by Mr. Shaberg, and I knew the date from 
this deed. 

Re-examined by WooLworth : 


Q. 60. These judgments that you speak of, who were they against ? 

A. Against Mrs. Dawson, Editha J. Dawson. 

Q. 61. Individually ? 

A. Yes, sir. 

Q. 62. Not in her representative capacity ? 

A. No, sir; they were against her alone. 

Q. 63. You spoke about the Fitzgerald property. What property 
is that ? 

A. That is the fine large residence (brick) up here in Capital ad- 
dition that Mrs. Dawson built; she and Mr. Galey built at the same 
time. 7 

Q. 64. When Mr. Jacob Dawson died who owned that property ? 

A. Mrs. Dawson owned it. 

Q. 65. That 1s the property that has been already spoken of as 
worth from $15,000 to $18,000? 

A. Yes, sir; that is called Capital addition. 


ic 
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Q. 66. What is the correct description of that property ; dc you 
remember ? 

A. I cannot give it; the copy of the patent is here in evidence. 

Q. 67. That patent runs to whom? 

A. To Editha J. Dawson. 

Witness excused. | 


494 The further taking [ of ] testimony was adjourned to Monday, 
November 6th, at 10 a. m., in room No. 7, on the upper floor 
of the Government building, in Lincoln. 


At the time and place stated the taking of evidence was con- 
tinued, Mr. Hall appearing for the parties Little & o’r’s, and Mr. 
Burr for the parties Giles & o’r’s. 

Burr offered a paper in evidence. 

Hall objected [as] incompetent, immaterial, and not the best evi- 
dence. 

The following is a copy of the paper, which was marked “ Ex- 
hibit A 4:” 

Affidavit as to Original Papers. 


STATE OF NEBRASKA, - | 
County of Lancaster, § 


AY) 
a 


In the Cireuit Court of the United States for the District of Nebraska. 
In Equity. 


EzekreL Gites, Complainant, 
V8. > Cross-bill of Giles. 
S. W. Lirtce et al., Defendants. 


L.. C. Burr, being first duly sworn, on his oath says he is one of 
the att’vs for Giles in this ease, and have had possession of the 
papers of Mr. Giles in this action. Affiant says he has made dili- 
gent search for the following original patents and deed or deeds, 
viz: Patent United States to Editha Jane Dawson, and introduced 
in evidence here; also deed of Wm. A. J. Goodin to Albert Daw- 
son; that the original- are lost, and do not belong to Ezekiel Giles, 
nor are they within his control nor of his att’ys, or any of them. 


L. C. BURR. 


Subscribed in my presence and sworn to before me this 4th day 
of November, 1882. 
[NOTARIAL SEAL. | A. C. BEESON, 
Notary Public. 


Endorsed: Ezekiel Giles vs. S. W. Little et al. Affidavit of 
495  L.C. Burr, J. M. Woolworth, for Giles. 
The further taking of testimony in the case was continued 


until one p. m. of the same day at the same place, when, the parties 
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being represented by the same counsel as in the forenoon, the fol- 
lowing testimony was adduced on the part of S. W. Little & o’rs: 


Bax. Sale in South Lincoln. 


ApAM Bax sworn and examined by HAL : 


Q. 1. Where do you reside? 
A. I live in Lincoln, Nebraska. 
Q. 2. How long have you lived in Lincoln ? 
A. 14 years last 16th of July. 
Q. 3. Do you know where Dawson’s addition to Lincoln is” 
A. I guess I do. 
Q. 4. Where do you live in Lincoln ? 
A. [ live in Dawson’s addition to South Lincoln 
Q. 5. How long have you lived there? 

A. I built there in 1870; moved into the house about the middle 
ol September, in 1870. 

Q. 6. Have you hved there ever since ? 

A. I have, with the exception of one year; I rented the house out 
and was in Germany that year. 

. 7. W hat year Was that ? 

A. I left in ’71,in April, and came back in ’72, in April. 

Q. 8. Do you know whether or not there was ever an auction sale 
of lots in Dawson’s addition to South Lincoln? 


-Burr objected [as] incompetent, irrelevant, and immaterial under 
the issues joined. 


A. Yes: I remember there was an auction sale there once. 
Q. 9..Do you know what year that was? 


Burr objected [as] incompetent, immaterial, and irrelevant. 


A. No, to tell the truth, I could not give the year. 
496 ®. 10. Were you present at that time? 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. When the sale commenced I was not present; there had been 
some lots sold already; I was down here in town. 

Q. 11. You may state whether or not you heard L. C. Burr say 
anything in regard to the title to that property that was being sold 
there at that time. 

Burr objected [as] incompetent, irrelevant, and immaterial. 

A. To the best of my recollection I did. 

Q. 12. Now you may state what was said by Mr. Burr at that time. 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. I went to Mr. Burr and made him an offer on all the lots not 
sold yet, but it was not accepted. I offered about three times the 
amount they brought. He thought I had better buy them. I 
thought he meant good by me—I had better buy them and I would 


get them cheaper. I stayed there awhile, and Mr. Burr spoke to 
the men and said, “You had better buy these lots, the lots are 
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bound to be sold.” These words I recollect—“ the lots are bound to 
be sold; there is heavy taxes against them, and Mrs. Dawson is 
bound to sell them.” That is just about what he said. In regard 
to the title he said that Mrs. Dawson’s title is good. 

Q. 13. You may state whether or not this statement was made 
publicly to all the bidders and the men who were there. 

Burr objected [as] incompetent, immaterial, and irrelevant, and 
leading. 

Q. 14. They heard this? 

A. Well, when Mr. Burr said that it was right in front of the 
house—of ny house—perhaps 15 to 20 paces to the northeast of the 

door; and there was a whole lot of men round; but I could 
497 not under no circumstances swear that anybody heard it but 
me—I could not. 

Q. 15. Did you believe what Burr told you about the title of Mrs 
Dawson being good ? 

Burr objected [as] incompetent, immaterial, and irrelevant, and 
assuming that he bought some property when the witness has testi- 
fied that he did not buy any. 

A. Most assuredly I did believe, because I had bought lots of Mrs. 
Dawson already, and if I had not believed the title was good I would 
not have bought them. 

Q. 16. Did you bid on any lots at that auction sale ? 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. I did; I bid on a lot in 7 and I bid on lot 8, and I told them 
to go right on; but a man was—well, I thought Mr. Burr had by- 
bidders there and I quit bidding on it, and I got mad and went 
away. 

(. 17. Did you bid on the property before or after you heard what 
Burr said about the title? 

Burr objected [as] incompetent, immaterial and irrelevant 

A. That was afterwards. 

Cross-examined by Burr : 


Q. 18. You did not buy any of the property ” 

A. I did not at that time. 

(. 19. It is your best recollection that you saw me there 

A. Yes, sir. 

(. 20. You may be in error about that—you are not positive about 
iti—it is your best recollection ? 


A. Well, I think I talked with you there. 


Witness excused. 


“J 


Transcript as to Cause. Hau ke Vs. Dawson 


Hall offered a document in evidence. 


Burr: We object to the introduction of this paper claiming to be 


. 


2 NRE Rw RRR aN HA ony 
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a proceeding had and done on the 9th of October, 1869, in a 
498 matter wherein Robert Hawke is plaintiff, and John Dawson 

and others are defendants, upon the ground that it Is Incom- 
vetcnt, immaterial, and irrelevant, and that the original has not 
been accounted for. We object to the certificate of the clerk Upon 
the back of the same as incompetent, immaterial, and irrelevant, 
and certifying to original papers and these doings in the cause 
when the originals are not accounted for; and that it is not the best 
evidence of the sale, or of any of the files in said case, or of the 
amount of costs, dues in said case; that the sheriff’s return is the 
best evidence, and not the clerk’s certificate : and that the satisfae- 
tion, if any there be, of this matter is the best evidence, and not 
the clerk’s certificate; and that the certificate pretending and 
and claiming to show what amount fis] still due on this is in- 
competent and not the best evidence; and that the original files 
of the sheriff are the best evidence of when the sale was made, and 
of all the doings of the sale, and upon the confirmation thereof; and 
we object to the whole of the certificate as not the best evidence, in- 
competent, immaterial, and irrelevant, and hearsay. 


The following is a copy of the paper marked “ Exhibit A 5” and 
put in evidence under objection : 


Be it remembered that — a term of the district court of the first 
judicial district, State of Nebraska, in & for Otoe county, begun and 
held at the court-house, Nebraska City, Nebraska, on Monday, the 
twentieth day of September, anno Domini one thousand eight hun- 
dred and sixty-nine—present, Hon. O. P. Mason, judge; O. B. 

Hewett, district attorney; Geo. R. McCallum, clerk, by Guy 
499 A. Brown, deputy; Jas. W. Moore, sheriff—the following pro- 

ceedings were had and done on the 9th day of October, 1869, 
that being a day of said term, to wit: 


Ropert Hawke, Plaintiff. 
Us. 
JOHN Dawson, WILLIAM R. Dawson, ALBertT L. Dawson, EvaLine 
M. Dawson, Melita C. Dawson, Minnie L. Dawson, Minor Heirs-at- 
Law of Jacob Dawson, Deceased, and Edith J. Dawson. 


And now on this day this cause came on to be heard Upon the 
petition of the plaintiff, the answer of W. P. Roberts, Esq., guardian 
ad litem for said minors, and the report of A. J. Hale, special Inaster 
in this cause, and it appearing to the court that said defendants have 
been duly notified of the pendency of this suit, by service of sum- 
mons upon them,and still failing to plead, answer, or demur, are now 
three times solemnly called Inopen court, come not, but makedefault ' 
and it appearing to the court that there is now justly due on said 
mortgage in said petition described the sum of two thousand and 
six dollars, it is therefore ordered by the court that said plaintiff have 
and recover of and from said defendants the said sum of $2,006 and 
the costs of suit, taxed at — dollars. And it is hereby ordered, ad- 
judged, and decreed by the court that in case the said defendant 
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fails for ten days from this date to pay said amount so found due, 

an order issue to the sheriff of Otoe county, commanding him to 

cause the said lands and tenements in said petition deseribed, to 

it lot No. seven (7), in block number fifty-one (51), in the town 

oft Wyoming, Otoe COUNTY, Nebraska, to be appraised, adver- 

500 tised, and sold, according to law and the rules and practice of 

this court, and apply the proceeds arising from said sale to 

the satisfaction of said mortgage debt and the costs of suit, and bring 

the balance, if any there be arising from said sale, into this court to 
abide the further order thereof. 

And it is further ordered, adjudged, and decreed by this court that 
the equity of redemption of said defendants, and of all persons 
claiming by, through, or under them, and the dower 1nterest of the 
sald Madith hi Dawson in and to said mortgaged premises be forever 
barred and foreclosed, ana that the purehaser or purchasers of said 
premises at such sale be let into possession of said premises upon 
production of the usual sheriff’s deed therefor anda certified copy 
of this deeree. 


THE STATE OF NEBRASKA, |__| 
' " " Oe « 
County of Otoe, j 


g W.F. N. Houser, clerk of the district court within and for said 
county of Otoe and State of Nebraska, do hereby certify that the 
foregoing Is il compared and perfect COpy of the decree rendered in 
a certain cause wherein Robert Hawke ts plaintiff and John Daw- 
son, William R. Dawson, Albert L. Dawson, Evaline M. Dawson, 
Melita C. Dawson, Minnie L. Dawson, minor heirs-at-law of Jacob 
Dawson, deceased, and Edith J. Dawson are defendants, as the same 
now appears of record in my office in Journal G, at pages 108 and 
LOY thereof, ot the records ot said court: and | do hereby further 
certify that the records and files in my office show that said herein- 
before-described mortgaged premises were, in pursuance of said 
decree, sold at publie auction, by the sheriff of said Otoe county, on 
the 27th day of November, 1869, to the said plaintiff, Robert Hawke, 
for the sum of SLOL.OO, one hundred and one dollars, and that said 

sheriff's return shows that after applying the proceeds of said 
OU] sule to the payment of said mortgage debt there still remained 

due and owing to said plaintiff the sum of two thousand one 
hundred and fourteen dollars and ten cents ($2,114.10), and that 
said sale was at the December term, 1869, of said court, on the 22nd 
dav of December, 1869, confirmed; and [| do hereby further certify 
that so far as can be ascertained from the records and files In my 
office no other or further proceedings have been had in said cause. 

Given under my hand and the seal of our said court hereto affixed, 
at my office in Nebraska City, in said county of Otoe and State of 
Nebraska, this 4th day of November, A. D. 1552. 

[Seal of Otoe County District Court. ] 
W. F. N. HOUSER, 
Clerk of the District Court. 


BURR (to Hall): [lave you got any more testimony Lo put in? 
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Harri: Yes; but not for this afternoon, as we cannot get the wit- 
nesses present. 


An adjournment being proposed— 
Objection to Adjournment. 


Burr: I object to the adjournment taking place, because we have 
the right, and should have the right, to have their evidence put In, 
so that we may rebut it if it should be necessary before the time for 
taking this testimony closes; and we demand and ask that the plain- 
tiffs in this case produce and furnish their testimony, and all of it, 
that we may have il reasonable time to rebut, if the sare be heces- 
sary, be fore the case is closed; and we object for the further reason 
that the examiner notified all parties last Saturday that he would be 
compe led to vO LO Plattsmouth on Wednesday next, and that he 
could not be here to take this evidence, and that 1f the complainants 
close their t stimony the examiner can be here to hear the rebuttal 
testimony, if inv Wwe have to produce. 
oU2 There being no other witnesses present, the further taking 
of testimony in this cause was adjourned until Tuesday, 
November 7th, at 20 -a: Ma. then to proceed, the place being room 
No. 7, on the upper floor of the Government building, Lincoln. 
At the time and place immediately above named the taking of 
testimony in the cause was resumed, Mr. Ames appearing for Little 
& o'rs, and Mr. Burr for Giles & o’rs. 


Rob rts’ Estimate 8 as to Buildings on Block 4. 
ArtTeMus Roperts recalled and examined by AMEs: 


(. 1. What is your profession ? 

A. Architect. 

@. 2. How long have you been engaged in the practice of that 
professi ne 

A. About 15 years. 

Q. 3. What portion of that time in Lincoln, Nebraska? 

A. Twelve. 

(. 4. Are you acquainted with the property in controversy on the 
south side of Government square, occupied by David May as a 
clothing store, W. J, Turner “as a drug store, Trickey W Co. as a 
jewelry store, and by Redford as a shoe store? 

A. Yes, Sir. 

Q. 5. Have you recently made a special examination of it for th 
purpose of ascertaining the value of the Improvements thereon, SO 


— 


as to judge of the prices of the property respectively t 
A. Yes, | have made estimates on them respectively 


Devid May’s clothing store: 


419 yards excavation at 30 cents.....-......-.-- -oaee $125 70 
130 perch of stone at $2.60____. -~--- -— os mo 305 OO 
et eee ren mee 
1,500 yards of plaster IO vo distancia ans 390 OV 
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me epuaces © Gi 1008 OE Gree he ciiian ccc neesaseiudses $161 00 
Lumber and carpentry .--.--.---- (atte sneaiieidiaiend "ae 
i nisin ace opmeaneatadneeiin 300 00 

005 Pammtine .... a <iee di ademue »ciabinddas aatedauiie 90 OO 
RRR Ce re GF ae RE Gh pT CRE Hee erwar sc 125 00 


34,291 70 


Less 5 per cent......- ae asta eer aCe eae 210 00 

S4.0S1 70 

Owen & Oakley’s store (Turner's ci ug store): 

dio yards of excavation at 30 cents - GP alae 112 50 
LOD perc i On Oe eee OR eee £8 nn nt 273 00 
ee UO i i a re Ae pee TSE 924 O00 
L.O7 0 yards of pl stering at 30 cents slaw ws anes te aaa es aa o21 OO 
19 squs ires of tin roof at $7.00  __ .-_-~-- i 321 OO 
Lumber and carpentry work _-_--- : eens oe 981 00 
ELSE AEM: OU EF OMS AR EE gee re ES ae 275 OO 
ERE es SASS ne ee oncnititeiadiiial 70 00 


) 83.089 50 
RUD BO DOF Ci Riiiwe cin rnetitanic cone cnns epi 8308 90 


Ss? TSO 60 


Building owned by D. B. Alexander (Trickey’ 
jewelry store): 


L 


290 yards of excavation at 20 cents .........-....--..- 58 O00 
SU perch er a  eilin cks esiahee ie eticeive tn toenail 208 OO 
Pe I, OE Re hbk ttl dein cence coment 770 00 
900 yards of plastering at 30 cents..-.....--.--.-..---. 270 00 
15 squares of tin roof at $7.00_. Tae BG NE ast 105 OO 
CADET GG GATORS WONT cies conn come stemdncees S64 00 
nt Se ee mime Mea eats hie 279 VO 
IAN vi dinisimatiiliecsiias seilldcgemnl untied cies ca alaiesaieane cae 60 00 


$2610 00 
100s 10 per Ctthicncscconusue Slee dian esis bs bck 261 O00 


$2.3549 OO 


504 Stuart’s store, occupied as shoe store by 

Redford : 
370 yards of excavation at 30 cents ---- oui’ 112 50 
105 perch- of stone at $2.60 ..-....--.. iinet 275 OO 
See Cte le n.d duu deiidael 1075 OO 
1,260 yards of plastering at ERM EE 378 00 
19 squares of tin roof a... suchen taeiiage tials 123 00 


Lumber and carpentry work ------...---- wsjuniilamilaaec: cca ne 
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SLOAN WEE Mg i $975 00 
50 OO 


I ss susie: ties bok dns eecamendiicailoa teadaie ie buen ast nna ee 


$3,035 50 


Q. 7. Did you examine the foundations of these buildings with , 
the view of determining their stability ? 
A. I did, and have already testified on the subject. 


' Cross-examined by Burr: 


Q. 8. As I understand you, Mr. Roberts, you have made an esti- 
mate of the cash value of the buildings as if they were erected to- 
day ? 

A. Yes, Sir. 

@. 9. You have made no deduction for the wear and tear of any 
of the buildings? 

A. No, sir. 

Q. 10. Your estimates are all based on the building of new build- 
ings ? 

A. Yes. 

Q. 11. The estimate is as if erected at the present day ? 

A. The same. 

@. 12. You examined these buildings yesterday and to-day ? 

A. No: I examined them last week. 

Q. 15. Cannot you give an estimate of the wear and tear upon 

the buildings—the store buildings that have had the fronts 
005 taken out and the grade lowered and the floor lowered—can- 

not vou give an estimate of the depreciation of buildings by 
the wear of 10 years and the changes that have been made? ‘These 
buildings, they have been changed. ‘Take these three stores to the 
east, being your numbers 2, 3, & 4, these buildings have been erected 
some 10 or 11 years—not less than 10 nor more than 12 years. I 
will further assume that the first floors have been lowered 2 to 4 
feet; I will further assume that new fronts have been put in, the 
original fronts having been taken out; what, in your judgment, 
would be a fair deduction from the price of new buildings for the 
wear and tear of 10 years, and such changes as I have suggested ? 

A. I think that 10 per cent. will be sufficient. I can give my 
reasons for it if you wish. 

Q. 14. What per cent. would you put on the David May building, 
that has been occupied 4 or 5 years? 

A. About 5 per cent.—less, not more any way. In making my 
estimate I have estimated that the party walls are on the centers of 
their respective lot lines, and I have estimated the one-half of each 
party wall as belonging to the building I was estimating upon. 


Witness excused. 
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There being no further testimony ready to be adduced the further 
taking of testimony was adjourned till Wednesday morning, No- 
vember Sth, at 10 a. m., at the same place 

At the time and plaée just stated the taking of testimony was re- 
sumed, Mr. Ames and Mr. Hall appearing for the parties Little & 
o’rs, and L. C. Burr for the parties Giles & o’rs. 


Boggs as to Taxes on Block 54 and 40 Acres:-South of Lincoln. 
J. W. Boaas sworn and examined by Ames: 


Q. 1. Where do you live? 
A. In the first ward in Lincoln, Nebraska. 
506 Q. 2. Do you hold any official position ? 
A. | am deputy treasurer of Lancaster county. 

Q. 3. Do you know what taxes have been paid, and by whom, 
since 1870, on the lots in controversy in this action in_ block 54, of 
this city? 

A. I believe I have a memorandum of it here. 

Q. 4. Compiled from the treasurer’s records ? 

A. Compiled from the records and tax lists. 

Q. 5. State fully what taxes are and who paid the same, when they 
were paid, and the amounts, as you find the same on your records. 


Burr: I make no objection to the witness reading his memoran- 
dum from the records, which he says is correct, on the ground that 
the treasurer’s record- are not here produced, but because the testi- 
mony is incompetent, immaterial, and irrelevant, because certain of 
the premises in the possession of Little and Alexander, plaintiffs 
herein, have been sold to one W. F. Little, the cousin or other rela- 
tive of S. W. Little, and cousin or other relative of Alexander, and 
the sale of the premises at tax sale have been made and assigned to 
W. J. Lamb, attorney. of the plaintiffs in this cause by W. F. Little, 
is wholly immaterial and irrelevant, and because money paid by W. 
IF. Little or W. J. Lamb cannot be recovered by 8. W. Little nor Alex- 
ander nor any of them; and a life tenant in possession of the 
premises must pay, and it is his duty to pay, the taxes annually 
upon the premises in his possession as long as he holds his tenancy, 
and because a tenant holding any of the premises under the will in 
question here was bound and it was his duty to pay allof the taxes 
assessed against the premises. 

507 A. The records show county taxes for 1869, W. $ of lots 3, 
4, 5, & 6,in block 54, Lincoln, Nebraska, paid $120.00, receipt 
689. 


City taxes for same year— 


W. 4 3, block 54, paid May 11, ’76, $5.00, by Sherwin. 
4, ' ' . : 3U.00, do. 
5, . . " a 4.00, do. 
1 fr. .E. side 6, “ e . ‘ 1.64, do. 


County taxes for 1870, W. $ of lots 5, 4, 5, & 6, in block 54, $174.00, 
paid Oct. 19, ’71, by A. Cody. 
42—648 
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City taxes for the same year on W. 3 of lots 3, 4, 5, and 6, paid 
Oct. 19, 1871, by L. Cody. 

For this year the total city taxes on lots 1, 2, 3, 4, 5, and 6, 
block 54, is $61.00. 

County taxes for 1871, 124 feet west side of 3 and 9, $ foot east side 
of 4, $33.30, paid July 29. 1872, by Sherwin. 

City taxes for the same year on the same property, $13.50, paid 
July 22, 1872, by Sherwin. 


1872. 
124 feet, W. side 3 Paid July 7, ’73. F. T. Sherwin. County, $86.00; 
ze Teet, — 2 Ve : ‘ m 7 
: city, $30. 
1 « RF ; , } Paid July 7, ’73. F. T. Sherwin. County, 64.50; 
Z. : en) a 
1873. 
| ee Fg Sn f County tax ‘paid June 20,'74, by F.T. Sherwin 67 60 
| ee a See ie “s 33 60 
1874 
ee Oe ee nee sepncioee j County tax paid July 10, °75, by Sherwin -- 95 50 
9.77 E. side of 4._.... City é 6, “ ua oe 
LRyD 
W.. 3 of 3and____.. -.....- f County tax paid June 2, ’76, by Sherwin .- -- 77 «9 
9.31 E. side of 4...... | City “ July 3, “ 4 vom: oe 
5OS 1876. 
a aie ee een ounty tax paid July 7, ’77, by Sherwin.—-. 94 ¢ 
bs (Cc ty tax paid July 7 , by SI 94 44 
Ne EO ceetenieetineiiceen “te ity mn July 23, ’77, “ — £-oe 
187i 
’. 4 of 3 (123 ft.), part 4 (County tax paid May 25, ’78, by Sherwin --. 03 
W. } 12) f part 4 ¢¢ ty tax paid May 2 8, by SI 93 44 
(9.30, E. side). 
AT @ (fy ae city “ Oct. Ist, ’78, oe aie 72 50 
1878. 
ee ¢ : eon ounty tax paid June 5, ’79, by Sherwin. --- 91 95 
W f f County tax paid J 9, by SI 91 9 
SN” § ae eae, | ity 6 Aug. 15, ’79, a nee Ss 75 00 
1879. 
~~ s County tax paid June 4, ’80, by Sherwin.... 102 07 
womaenes- meme Li ‘i ‘ eo ee 
L880. 
I. ccmtniintoaes Bt Pe CUly 2, Sl, WF TRUE comme wun. 8 @ 
1881. 


Lot 6, in subd. in 1 to 6, f eo, - , 
»2 $194. 
block 54. 1 St 4.50. Not paid. 


Taxes in what is now Subdivision D, in 1 to 6, Block 54. 


1871. 
166 f., W. side 4...... .-- § County tax paid Sept. 2, ’75, by L. Cody .... $33 30 
Se Ba © cick Oe ‘* paid July 29, ’72. (No name)... 13 50 


The county tax-book is marked thus: 


f P’d 2-9-’72. L. Cody. 


33.00~«< 4 \1 ft. 4 in. Pp d 15~4~'72. L. Cody. 


1872. 


ra ¢ — f County tax paid August 30, ’73. L. Cody... 150 00 
15} ft., W. side 4.--. _--__. This is half the tax; other half remitted. 


| City tax is marked one-half paid July 1,’73. 105 0@ 


+a < if 4 : 
"3 i. Magus. ae 
O09 1873 
Do County tax paid August 26,’74, by L. Cody... 67 60: 


City 6 a 33 60 


@ 2a, MH». 


e 
AAR 


S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


1874. 

es fe | eee f County tax paid May 15, ’75. L. Rar S95 50 

OS. SM. Mh ©: Gusnesene se August 31,’75. do. ....... 46 00 
1875 

County tax paid August 9,’76. Cody ....... 77 19 
DO. «sss coummancen City “ Sept. 8, °76. L. Cody. A. H. 
TT criisitscis siciessiieets eananiiisickeies cee cei ca 
1876 
NN, teiadite sabia “Weeiaaiia: titans County tax paid Oct. 18, '77. Cody_-..... at. ae 

a f fo pene ee City ef . Cody, per Sherwin 69 60 
1877. 

Do. 15.63 of 4 ............. f County tax paid April 27,'78. D.B.Alexander 85 96 

& 64 of 5 pint edemmene amen’ ' May 1, “ v 72 50 
1878. 

15.63 of 4, and 6 ft. 3 in. 5.. f County tax paid Apr. 14,’79. D. B. Alexander 84 55 

15.65 of 4, and 6 ft. 3 in. in 5. | City “ " 3, * - 69 
L879. 

_——— f County tax paid April 28,'80. D.B.Alexander 99 23 
ee seri as tg "| City a0, “* - 69 
1880. 

($165.48. Sold for tax Nov. 15, ’81. W. F. Little. 
Do. peoeewme soos o@ cease % & oO or . 
($183.25. Actual amount paid. 
1881. 

Lot D ..... ........ <<<. $194.25. Paid under cert’f, by W. J. Lamb, Nov. 6,’82. 

510 Taxes on what now is Subdivision E, in 1 to 6, Block 54. 
1871. 

2: & £ | aren ... (County tax, $33.30, 34 paid 2-9-6. A. Cody- 

oe ™ Bien City tax, $13.50, 18, west side, p’d 15-4-'72. 

L. Cody. Paid Ap’l 15, ’72. No name. 
1872 
( County tax paid August 11, ’75, W. W. 

184 ft. W. I Wilson. . ‘ ai i i 

a * Bi Giwons: * Lcity tax paid April 2 73. No name earners 52 50 
1873. 

W. 84 ft., 5...--..-..---... § County tax paid August 5,’74. W. W. Wilson 67 60 

Fhe etn =“ =* ee “30, ‘74. i. Se 
1874. 

18 ft. 9in. W. side 5...-..-.. f County tax paid April 26,75. Wilson.. 95 50 

8 in. E. Pia —— _ “ ek: ea dual 4 

Vity tax is only on 18,°, of 5. 
1875 
f County tax paid May 30, 76. J. D. Bacon... 73 3 
Do. ee aeneea ofan ‘ és 7 
(City  “ i... WE 
1876 
Do. 1 tesla naiitmabianal f County tax paid May 30,°77. Bacon....... 94 44 
a nl) eee a6 ‘a Ot Aiwa {eo 
1877 
. ccciondareeae mney Se Oe paid eury Si, "70. BROOM. ccna 85 96 
DAs cnieisiinbcciieens ae a _ BR wtatian 81 20 
1878. 
ee. OS. & & ih Gisennm f County tax paid June 30,’79. Bacon........ 91 90 
I, cccesnitie: anita iedbiaie City ye RS GRR 75 
1879. 
County tax pa id June 22, ’80. Bacon........ 102 90 
Do. n-----nnenn=--== 4 City “6 8 + ER eer ela SH 610 
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1] 1RRO 
a ee paid Muay 5, ’81. Owen & Oakley _.. S165 40 
188] 
Lot E. s’b 1 to 6, bl’k 54- Not paid a aren eae 194 25 
Taxes in what 1s now Subdivision Ff’ l*to 6, Block 5A. 
1871. 
213 W. side 6 .---.- f County tax paid Sept. 2, 72. A. Cody.. S37 
a ..- | City vs . is ST cms lS 
1872. 
| re ....- f County tax paid Aug. 30,’73 <A. Cody....- LOT 50 
A pare a eee City 6 é No name ...- ot Of) 
1873 
_ eee didi j County tax paid April 8,74. Aldus Cody oo 15 
Ox CE ieten tient see . | City A a do. im: oe 
187 ; 
24 T%. 4 in. W. side 6...... f County tax paid May 28, '75. A. Cody ee 
24. OC +4 wikacusiiancdt a area vs é‘ d 2 20 
1875 
24 ft. 4 W. 6 SS f County tax [paid] May 51, ’76. 5 W. Litth 61 75 
Be cali item City v4 April 13, “ “ 19 OO 
, 1876. 
24 ft. 4in. W. 6........... f County tax paid Aug. 24, 77. Littie....... 78 70 
ie Uae STE: cies ensine saben | City a June 2, ’77 do. ‘ 08 
1877. 
IS jf County tax paid May 11, ’78. Little oe aa 14 7a 
as ieaincohe svelte mepiidaaiad City i July 6, *78. Ea ae 58 
1&7 
" (ctinnninnwnn 6 apa tee pee bay. BG, TO. BEG «asamm 73 52 
 Gcchieniiniincnsis sala: ae a +6 ‘681, °79. ae 60 
512 1879. 
County tax paid June 2, 80. Little ........ 128 638 
eee ‘4 a ee: ae 
1880. ; 
{Sold for tax to W. F. Little, Nov. 15, ’81_... 206 85 
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Q. 7. Do you know what taxes have been paid, and by whom 
since 1874, on the 8S. E. of the south-k. 4th of 35, 10,6, 40 acres of 
land in controversy in this action ? 

A. I do, and I have a memorandum of it here. 

Q. 8. Compiled from the treasurer’s records ? 

A. Compiled from the records and the tax-list. 

(). 9. Is it correct ? 

A. Yes, it is correct. 

Q. 10. State fully what the taxes are, and who paid the same, when 
they were paid, and the amounts as you find them on your records? 

burr: We make no objection to the witness reading his memo- 
randum from the records, and which he has said is a correct copy, 
on the ground that the-treasurer’s records are not produced ; but we 
object to the testimony as incompetent, immaterial, and irrelevant. 


A. The taxes on the 8. E. of the S. E. } of 35, 10, 6 east, 1874, taxes 
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paid the 16th of June, ’75, by E. J. Dawson. 1875—I am unable to 
find any tax assessed against this piece this year. 

1576 taxes, $15.74, paid May 28, °75. W. C.  Vandorn. 

1877 taxes, $25.45, paid July 25, 75. Vandorn & Lashley. 

1875 taxes, $14.70, paid 25 Dec., 79. Vandorn & Lashley. 
513 1S79 taxes, $14.70, paid April 30, 1880. Vandorn & Lash- 
ley. 

[1879] taxes, $2.80, [ paid | April 30, SO (school tax separate). Van- 
dorn & Lashley. | 

ISSO taxes, $21.21, paid May 4, 51. Vandorn & Lashley. 

LSS1 taxes, $61.50, paid July 31, 82. Vandorn & Lashley. 


Witness excused. 
Gebhardt as to Sale in South Lincoln. 
AMBROSE GEBHARDT sworn and examined by AMEs: 


Q. 1. Where do you reside ? 

A. Lincoln, Nebraska. 

Q. 2. How long have you lived there ? 

A. I eame here in April’’71. 

Q. 5. Are you acquainted with Mr. L. C. Burr ? 

A. Yes, sir. 

Q. 4. Do you know the property that adjoins Lincoln on the south 
and is called “ Dawson’s addition to South Lincoln? ” 

A. Yes, sir. 

Q.5. Was you present there at the time of the public sale of lots 
in the year 1875? 

A. Yes; I have been present myself. 

(). 6. Was Mr. Burr there? 

A. Yes, sir. 

Burr: I object to this testimony as incompetent, immaterial, and 
irrelevant. 

(). 7. Do you know what time of the year it was? 

A. I cannot remember exactly; I do not know whether it was 
spring or fall; I believe it was fall; I do not know [as] I could 
say exact-. 

(. 8. Who was the auctioneer ? 

Burr objected [as] incompetent, immaterial, and irrelevant. 


A. I cannot remember. 

Q.9. Did you hear Mr. Burr make any statements there with 
respect to the title ? 

A. I heard a statement made, and I asked about it before it was 
bought. I bought lot 11, in block 47. I understood that statement 
that much, that everything would be in perfect good order; they 
were going to sell it and it would be bid off; that they had a perfect, 
good title to the property, so I understood, or | would not buy it, 

and so did they all. 
O14 Q. 9. Did you bear him say anything about it ? 
A. I heard Mr. Burr say; I believe | asked him myself if 


— 
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everything was fair, and he said “Yes.” I knew Mr. Burr before 
that time. 

Q. 11. What did you buy? 

A. IL only bought a lot for $25, payable in four years—lot 11 in 
block 47 
(©. 12. Who did Mr. Burr make his statement to ¢ 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. Public; everybody understood that; it is a statement made 
before the sale commenced. 

Burr: I object to this answer as incompetent and not responsive, 
and move to strike it out for that reason. 


Cross-examined by Burr: 


©. 13. When was this sale? 
A. When was the sale? In ’75; but I could not remember what 
month or what day. 

(). 14. You are sure it was in 1875? 

A. Iam not particularly sure of that; I could not say whether 
74 or’ 75; Ido not know; I am not sure; but these gentlemen asked 
me 75, and I thought so—I could not tell that, if 1t was ’74 or ’75, 
yet I know it was not 73. 

Q. 15. Did you buy a lot? 

A. I did, sir. 

(. 16. Did you pay for it? 

A. | paid you the interest for two or three years; I forget; you 
gave me a receipt for it, and I have got that to-day. 

(). 17. Did you get the lot ? 

A. No; I paid two or three years and [| let it go. 

(). 18. It was not worth paying for? 

A. There was nothing paid but interest on the capital; and I be- 
lieve | paid taxes. 

Q. 18. Are you a party to this lawsuit ? 

A. No; I never sued nobody, and I never want to sue nobody. [| 
let it go without any trouble about it—let it slip; it was my own 
fault and I do not want to sue anybody about it. 


Witness excused. 
515 Lansing (18 to Insurance. 


J. IF’. Lansrne recalled and examined by AMEs: 

(). 1. What is your business in addition to real estate? 

A. Insurance business. 

Q. 2. Do you know what premiums have been paid for insurance 
the last 10 years on the property occupied by Turner as a drug store, 
and by whom the same has been paid? 

A. Yes. 

Q. 3. You may state the amount and who paid it. 

surr objected [as] immaterial, irrelevant, and incompetent under 
the issues. 


man 
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A. About $500 paid by W. W. Wilson, J. D. Bacon, and Owen & 
Oakley. 

Q. 4. Can you tell now the proportion paid by each? 

A. I could not without it was carefully looked up. 

Q. 5. Can you tell how much has been paid since Nov., ’79? 

A. Yes; about. 

(). 6. Say as to the amounts so paid. 

Burr objected [as] incompetent, irrelevant, and immaterial. 

A. About $150. 

Cross-examined by Burr: 

Q. 7. Do you know whether the other three buildings are insured 
or not? 

A. No, sir; not the others—yes, there is one where I am now is 
insured—the one Alexander has now. 

(). 98. How much is that ? 

A. I think it is $1,500; it will expire in the coming March. 

Q. 9. Has Mr. Alexander expressed to you that he would refuse 
to insure hereafter ? 

Ames objected [as] incompetent, immaterial, and hearsay. 

A. No. 

Q. 10. Do you know whether the other buildings are insured or 
not? 

A. No; I never carried on any of the other buildings. I presume 
they are; I think the policy Mr. Alexander has is the first poliey 
he has had. 

Q. 11. Is it not the general rule and policy of Mr. Little not to in- 
sure his buildings? 


Ames objected [as] incompetent, immaterial, and hearsay. 


A. Yes. 
. 12. Are you a member of the insurance board of Lincoln? 
A. Yes. 
O16 Q. 15. Is it your best knowledge and information that the 


S. W. Little building here in suit is not insured ? 
Ames objected [as] incompetent, immaterial, and hearsay. 
A. Undef that rule he generally carries his own insurance. Of 
course I could not tell whether he is insured or not. 
Re-examined by AMEs: 
Q. 14. Do you know the amount of premium that has been paid 
on that $1,500 policy of Mr. or Mrs. Alexander ? 
A. Yes. 
@. 15. How much ? 
Barr objected [as] incompetent, immaterial, and irrelevant. 
A. If it is $1,500 it is $18.75; if it is $1,000 it is $12.50; I think it 
is $1,000; but I am not quite sure. 


Witness excused. 
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The further taking of testimony was here adjourned till 7 p. m. 
at same place, when the taking of testimony was resumed, Mr. Hall 
appearing for Little & or’s, and Mr. Burr for Giles & or’s. 


Cook’s Estimate as to Building on Block 5A. 


Davip T. Cook sworn and examined by HALL: 

Q. 1. What is your business? 

A. Carpenter. 

Q. 2. How long have you lived in Lincoln ? 

A. 4 years. 

). 3. How long have you been a carpenter and builder? 

A. All my life; all the time, say 25 years, since I commenced the 


te 


trade. 

(. 4. You may state whether or not you have made an estimate 
of the building in block 54, Lincoln, occupied by Mr. Turner as.a 
drug store. 

A. | have. 

(. 5. Will you now give a detailed statemen, showing the results 
- of the examination you have made of that building ? 


Burr objected [as] incompetent. 
A. In the building is: 
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There is one thing there that is approximated, and that is the plate- 
glass. That | approximated of other estimates I have of 

518 other buildings. I did not have time to get an estimate of 
that. 


Cross-examined by Burr: 


Q. 6. As L understand you you have figured up on what a new 
buil ling would cost? 

A. Just to replace the building—that is, new ; of course it would be 
new; that is, it would be in no better condition than that which is 
there at present. 

Q. 7. Except it would be a new building ? 

A. Yes. 

(). 8. | am assuming that the building has been erecied 10 or 11 
years and in constant use; what per cent. should be deducted for 
wear and tear of a new building for that time ? 

A. Without repairs I could not say. 

Q. 9. Keep it in fair repair? 

A. I do not think there should be any. 

Q. 10. Suppose the floor had been lowered to 4 feet and the front 
taken out and a new front put in? 

A. It would make no change, provided there had been no dam- 
age done.to the building. 

(). 11. Did you not examine to see if the floors had been lowered ? 

A. I examined and found the first floor had been relaid and 
was a better floor than before. 

Q. 12. Do you know what used to be in? 

A. Yes, sir; I knew exactly, for I lo out the old and put in the 
hew. 

Q. 13. Has this building an iron or wood front ? 

A. It has a wood front. 

(): 14. What did the other front consist of—wood or iron ? 

A. Ido not know what the other front was; I figured on the 
building ge to-day; I do not know what the other building was. 

. 15. Are you the person that lowered this buiding’ ? 
519 A You did not understand me so. 
. 16. You just laid a new floor over the other ? 

A. No, 1 took out the other. 

Q. 17. Is the paint in as good condition now as if it had just 
freshly been painted ? 

A. I should think it ts. 

Q. 18. You would say there has been no wear or tear on this 
building ? 

A. I do not say that exactly. 

Q. 19. Of this estimate of $2,800 what per cent. would you say 
should be taken for wear and tear and use of the premises? 

A. It might possibly reach 5 per cent.; [ would not estimate it 
more than that. here is only one thing which I should say could 
be damaged by wear and tear, and that is the tin roof; that requires 
to be replaced ever so many years. 
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Re-examined by HaAtr: 

(. 20. You think the only damage would be to the tin roof, and 
that would be 5 per cent. ? 

A. Well, yes; 5 per cent. would cover all the damage. 

Y. Zl. Just on the root? 

A. On the whole building; that is, where the building is kept in 
repair at all. 
(). 22. Has this building been kept in good repair? 


A. It has, sir. 
Witness excused. 

Clal yas tn Ry lations with Mrs. Dawson & Dawson Property. 
S. B. GALEY sworn and examined by HALL: 
2 Where do you live? 
A. I live in Lincoln, Nebraska. 
). 2. How long have you lived here? 
\. It is 16 years ago last April since I came here. 
3. Do you know Editha J. Dawson ? 


Q 
). 
A. I know a person whose name used to be Editha J. Daw- 
son. 
520 Q. 4. When did you first know Editha J. Dawson? 


A. In the year 1866. 

Q. 5. You knew Editha J. Dawson about the time of the death of 
Jacob Dawson—along about June or July, 1869? 

A. Yes, sir. 

(). 6. You knew her at the time of the death of Jacob Dawson ? 

| as, € 3, sir. : 

Q. 7. At that time of whom did the family of Editha J. Dawson 
consist—how many children were there, if any? 

surr objected [as] incompetent, irrelevant, and immaterial. 


A. My recollection is that there were three boys and, I think, three 
girls; but | am not certain about that. 

Q. 8. You may state, if you know, as near as you recollect, about 
the age of the oldest child at the death of Jacob Dawson. 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. I do not know, except as I might guess at it. 

Q. 9. Do you know whether he was of age or not? 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. I am not certain about that, whether he was or not. 

®. 10. You may state, if you know, at the time of the death of 
Jacob Dawson, the of nature the property left by him, and all of the 
property that she owned in her individual right, if any—what kind 
of property it was. 

Burr objected [as] incompetent, immaterial, and irrelevant, and 
not the best evidence. 
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A. It was real estate, possibly a little personal property—a cow or 
two and a couple of horses. 
Q. 11. What was the condition of this real estate? State if you 
know as to whether any had been improved. 
Burr objected [as] immaterial, incompetent, and irrelevant. 
A. It was not improved, except, perhaps, there were a few acres of 
ground broken about the house—possibly 25 or 30; I am not certain 
about that. 
921 Q. 12. State fully as to all the property she owned and its 
nature at that time. 


Burr objected [as] incompetent, immaterial, and irrelevant, and 
not the best evidence. 

A. I am not able to describe all the property that she owned at 
that time; I know that it consisted of unimproved real estate, un- 
productive, except the place where she lived; as I stated there was 
perhaps 25 or 30 acres broken, and a stone house which she lived 
in, on the place. 

Q. 13. State whether there was any revenue received—any rents 
or profits from any of the property she owned at that time. 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. There was no rent or any revenue received from any of the 
property that she owned at that time, except as it was disposed of 
by sale. 

Q. 14. State as near as you can recollect, approximately, the ages 
of the children. 

Burr objected [as] incompetent, immaterial, and irrelevant, assum- 
ing that he knows, and leading. 


A. I know the girls were quite young, probably from 2 to 7 
years old; the youngest boy was probably % or 10 years old; the 
next was perhaps 12 or 13; and the oldest | would say would be 
about 20, probably not so old. 

(). 15. Where did these children live and with whom? 

Burr objected [as] incompetent, immaterial, anc irrelevant. 

A. With their mother. 

Q. 16. By whom were they supported ? 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. By their mother; they had no other means of support that I 
know of. 

Q. 17. What amount, if any, at that time of chattel property did 
Mrs. Editha J. Dawson own? 

Burr objected [as] incompetent, immaterial, and irrelevant, 
522 not the best evidence, and calling for hearsay. 
A. I do not remember exactly ; but I know it was very little. 

Q. 18. You may state whether or not you knew of the condition 
of Mrs. Dawson at that time, as to whether or not she was in debt, 
out of debt, or had any debts? 
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Burr objected [as] incompetent, immaterial, and irrelevant, not the 
best evidence, and calling for hearsay testimony. 

A. I do not remember whether she owed any debts at that time or 
not. 

Q. 19. Do you remember whether the estate did ? 

Burr objected [as] incompetent, irrelevant, and immaterial, not the 
best evidence, and calling for hearsay. testimony. 

A. l remember there was some debts—claims against the estate 
of Jacob Dawson, deceased. 

(). 20. You may state, if you know, whether these debts were paid, 
and, if so, where the money came from that paid them. 

Burr objected [as] incompetent, immaterial, and irrelevant, and 
not the best evidence, calling for hearsay testimony, leading, and 
assuming that the witness knows there was some debts, and assum- 
ing they were paid, 


A. Whatever debts existed against the estate of Jacob Dawson, 
deceased, were paid out of the proceeds of the sale of real estate. 

Q. 21. You may state whether or not you were ever employed as 
her attornev by Mrs. Dawson ? 

A. I was employed as her attorney and agent by her some time 
after the death of her husband. 
Q. 22. How long did you act as her agent and attorney ? 
A. I think about 4 or 5 years. 
Q. 23. State whether or not any of the children of Editha J. Daw- 
son were engaged in any business during that time. 


Burr objected [as] incompetent, irrelevant, and immaterial 
023 - and leading. 


A. The oldest boy was engaged, as I[ think, in the grain busi- 
ness with Mr. Scroggin; after that he was engaged in the grocery 
business for some time; and after that I think he went into—I think— 
the business of farming and stock-raising in Butler county, in this 
State. 

. 24. Do you know when he first went into the mereantile busi- 
ness, what year? 


Burr objected [as] incompetent, immaterial, and irrelevant. 


A. Ido not remember exactly; I think it was perhaps in 1870; 
that is my best recollection. 

@. 25. What was his name? 

A. They called him “Hamp.” I think his name was John Hamp- 
ton Dawson. 

Q. 26. You may state whether or not John Hampton Dawson had 
any means of his own. 


Burr objected [as] incompetent, irrelevant, and immaterial. 


A. He had no property that I know of, except what was advanced 
to him or given him by his mother. 
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Q. 27. Did his mother advance him any money with which to go 
into business? 


Burr objected [as] incompetent, immaterial, irrelevant, leading, 
and ealling for hearsay. 


A. She did. 
Q. 28. State, if you know, how much and for what purpose. 


Burr objected [as] incompetent, immaterial, irrelevant, leading, 
and hearsay. 

A. I do not remember how much ; I remember of some advances 
that were made. 

Q. 29. State, if you know, in regard to any advances made by 
Mrs. Dawson to her son for any purpose. ; 

A. I know that $500, or about that sum, was advanced to him by 
his mother, or given to him, about the time he went into the grain 
business with Scroggin; afterwards there was $500 advanced to 
him,or about that sum—lI will not be certain it was just the amount 

—when he went into the grocery business with a son of Mr. 
524. Scroggin; and then he subsequently bought out the interest 
of his partner, Mr. Scroggin, and there was some money ad- 

vanced to him at that time by his mother, but [ do not remember the 
amount. Subsequently to that there was about $1,600 or $1,700 ad- 
vanced to him, which he used in building a house on a school lot 
out here, on section 36 of this township; and subsequently to that 
there was something over $3,000—I should say less than $3,500 and 
more than $3,000—advanced to him, which he used in the purchase 
of some land in Butler county, the purchase of some sheep, and pos- 
sibly some other stock, and the building of a house on his land. 
He went to Salt Lake for his health (Burr: I object to this testi- 
mony as not being responsive to any question, and immaterial, in- 
competent, and irrelevant, and request that questions may be asked 
witness, that we may save our objections.) When he went to Salt 
Lake for his health I think about $500 was advanced to him to pay 
his expenses. He took his family with him and he died out there; 
but before his death, however, I think a draft of $200 was sent him 
by his mother; and upon his death, and his body being returned 
here, there was $300 or $400 doctor’s bills and undertaker’s bill paid 
by her. I should think that $1,000 was advanced to him on that 
trip by her. These are all the items [ now particularly remember. 

Q. 29. State, if you know, from what sources these various ad- 
vances and amounts were received that were made to Hampton 
Dawson. 
925 surr objected [as] incompetent, irrelevant, and immaterial. 


A. This money that was advanced to him was derived from the 
proceeds of the sale of real estate. 

Q. 30. You may state, if you know, from what sources Mrs. Dawson 
received this real estate. 

Burr objected [as] incompetent, immaterial, and irrelevant, and 
not the best evidence. 
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-- It was real estate—the most of it was real estate that belonged 

» Jacob Dawson, her husband, during his lifetime. 

Q. 31. You may state, if you know, the real estate that was sold 
from which this money was derived, if any? : 

Burr objected [as] irrelevant, incompetent, and immaterial, and 
not the best evidence. 

A. | “— hot say that these — advantages were derived 
from the sale of any particular real estate. I acted as her agent in 
the sale of the property and we a | lots in South Lincoln, lots here 
in the city of Lincoln, lots in Capital addition, and I think some lots 
outside of the city and near the city. 

Q. 32. You may state, if you know, where Mrs. Dawson lived at 
the time of the death of her husband. 

Burr objected [as] incompetent, immaterial, and irrelevant 

A. She lived in this city, [ think in block 54—I think lots 3 and 
4. pe rh: APs, the house was situated. 

(). 33. You may state, if you know, what kind of a house that 
Wis 

Burr objected [as] incompetent, irrelevant, and immaterial. 

A. It was a house built of sandstone, two stories, the first story 
being a basement story—— a square house probably oU feet square, 

(). 54. State, if you know, what part of the house the family OC- 
cupied at the time ot his death as a residence. 

Burr objected [as] incompetent, irrelevant, and immaterial. 

O26 A. They resided in the basement. 
Q. 35. You may state, if you know, the nature and condi- 
tion of that basement as a dwelling? 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. It was—I cannot state the exact condition of it; I know it was 
a rather gloomy, uncomfortable place to live—it would be for me. 

Cross-examined by BURR: 

Q. 36. Was you not one of the appraisers of the personal property 
and the real estate on the probating of Jacob Dawson’s will ? 

A. I do not remember whether I was or not ; I think not. 

(). 38. If you was, and [if] you ever made an affidavit of the value 
of the real estate and personal property, that affidavit is true ? 

A. It was certainly true according to the best of my judgment at 
the time. 

Q. 39. If the property is valued in that appraisement under the 
law at that time, the appraisement would be, in your judgment, 
correct 7 

A. The appraisement would be, in my judgment, the value of it 
at that time. 

Q. 40. Will you swear you was not one of the appraisers in the 
appraisement of the real and personal estate of Jacob Dawson on the 
probating of his will? 


: 
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A. I would not swear positively I was not; I have no recollection 
now. 

Q. 41. Do you swear you have no recollection of being one of the 
appraisers? 

A. ] do. 

Q. 42. Did not you and R. R. Tingley, under the order of court of 
Lancaster county, appraise the real and personal estate of Jacob 
Dawson, deceased ? 

A. It seems to me I did have something to do with Mr. Tingley ; 
but I have no recollection of what it is now, or what it was: it is 

possible I was one of the appraisers. 
527 Q. 43. You say Mrs. Dawson was owner in her own right 
of all the Capital addition, was she not ? 


Hall objected [as] incompetent, immaterial, and irrelevant. 

A. That is my recollection. 

Q. 44. She was also the owner, of a large amount, or a considerable 
amount of real estate in the city of Lincoln, was she not, in her own 
right ? 

Hall objected [as] incompetent, immaterial, and irrelevant, and 
not proper cross-examination. 


A. I do not remember. 

Q. 45. Did not Mrs. Dawson own the lot adjoining W. W. Wilson’s 
lot which you traded as her agent or attorney in fact to Jamison 
and Stout, for the building of what is known as the Fitzgerald house, 
for a consideration of $10,000 ? 


Hall objected [as] incompetent, immaterial, and irrelevant, and 
not the best evidence. 


A. She did own that property at the time of Mr. Dawson’s death. 

Q. 46. I did not ask you that; [asked you if you did not exchange 
the lot on O street, on the east of W. W. W ilson’s lot—I think it is 
lot 9 in block 53 in the city of Lincoln—-to Jamison and Stout for 
the building of the brick building known as the Fitzgerald building 
that Mrs. Dawson built ? 

A. I do not understand the question. I will not this—that 
the property that she occupied at the time of Dawson’s death—I 
think [it] was lots 3, 4, and 5 


Burr moved to strike out this answer as not responsive. 


Q. 47. Do you know the premises occupied by Devereaux as a 
cigar store. 

“A. Yes. 

Q. 48. Do you swear she did not own that property in 1874? 

A. No, I do not swear so. 

Q. 49. Did you not in the year 71 trade that property for her? 

A. I think in ’71 that property was taken in part payment 
528 for the property she sold to Cody in block 54. She did not 
own it till that property was sold. 

Q. 50. Then Mrs. Dawson was the owner of that lot in the spring 

of 1871? 
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A. In ’71 or ’2; I think in ‘71. 

Q. 51. You say for exchanging what is known as the Cody block 
she received that lot now occupied by Devereaux in part payment 
by Cody for the premises. 

A. Yes, sir. 

(). 52. That building rented for $100 a month, did it not? 
A. I do not remember. 


Q. 53. Will you swear it did not? 
A. No. 

Q. 54. Will you swear it did? 

A. No. 


Q. 55. Did she receive the rents, issues, and profits.of that prop- 
erty ¢ 

A. After that purchase she received them for a short time. 

Q. 56. From the spring of ’71 till it was sold by Stout & Jamison? 

A. Yes, sir. 

(). 57. That title was in her ? 

A. Y es, sir. 

Q. 58. And she sold it and built the large Fitzgerald building 
with that and other moneys? 

A. I do not know whether she built it out of the proceeds of that 
or not. 

Q. 59. Did not you, as her attorney in fact, have executed a deed 
that conveyed that lot now occupied by Devereaux to Stout & Jami- 
SOL). 

A. I do not remember whether I did or not. 

Q. 60. Is it not the consideration expressed in that deed, and is 1t 
not the fact, that it was part of the contract price for building the 
Fitzgerald house, for $10,000 ? 

A. I do not remember; I think, probably, it was. | 

(). 61. She had that real estate in her own right, and in various 
parts of the city of Lincoln had not she other property ? 

A. She traded for that subsequent to the death of Mr. Daw- 

SsOn. 
529 Q. 62. How many acres had Mrs. Dawson in her own right 
that did not come to her under the will of Jacob Dawson at 
the time of his death? 

A. I ean only call to mind now that she subsequently laid out 
what is called Capital addition. There may have been some others; 
but I do not remember. 

Q. 63. Do you know of any various lots and lands she owned in 
her own right you traded or exchanged for her, bought or sold for 
her, for several years after Jacob Dawson died ? 

A. Yes. 

(). 64. She owned 160 acres of land 3 and a half miles southeast 
of Lincoln, did not she? 

A. I think so. 

(). 65. She owed a thousand or more lots in South Lincoln ? 

Witness: When? 

Burr: Any time from one to three years after Jacob Dawson's 
death. 
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A. Possibly she did. 

Q. 66. And the total value of Capital addition when it was laid 
out and platted by you as her attorney in fact; you did it, did not 
. ») : 
you: 

A. Yes. 

Q. 67. The total value of these lots—they were worth at one time 
an average of $250 a lot down to the years 1871 and ’72? 


Hall objected [as] incompetent, immaterial, and irrelevant, and 
not having laid the proper foundation for testifying as to the value 
of real estate. 

A. I do not khow what the value was at that time of the lots. 

Q. 68. Did you not sell to Walsh & Putnam, in the spring of the 
year 1871, a half block of these lots in Capital addition for $250 a 
lot for Mrs. Dawson ? 


Hall objected [as] not proper cross-examination. 


A. [think not; there was some lots, I do not remember how many, 
that were given to Walsh & Putnam in exchange for 40 acres of land 
outside of town. 

Q. 69. You sold a great many of these lots in Capital addi- 
530 tion, did not you? 


Hall objected [as| incompetent, immaterial, and irrelevant, and 
not being the land in controversy. 


A. I sold several of these lots. 
Q. 70. How many do you call several of the lots in Capital 
addition, to your best judgment? 


Hall objected [as] incompetent, immaterial, and irrelevant, and 
not being the land in controversy. 


A. I do not remember now how many were sold. 

Q. 71. How many lots were there in Capital addition ? 
A. I do not remember how many. 

Q. 72. Do you remember how many blocks were there? 
A. I do not at this time. 

)..73. There are 12 lots in a block, were there not? 

A. Yes, sir. 

). 74. Do you remember how many blocks there were? 

A. I do not at this time. 

Q. 74. How much money did you realize—will you testify you 
realized—for her on the sale of lots alone in Capital addition dur- 
ing the years ‘71 and ’72 and ‘73? 

Hall objected [as] incompetent, irrelevant, and immaterial. 

A. I do noi know. 

Q. 75. Will you not swear that in the month of February, 1872, 
you received over $20,000 for Mrs. Dawson at the time you made 
the sale to Dr Antrim—well from various sales made in the month 
of February, ’72? 

Hall objected [as] incompetent, irrelevant, and immaterial. 

44—648 
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A. I would say I did not receive that much. 
(). 76. How much would you swear you received in that month ? 
A. | would not swear how much. 
Q. 77. Will you swear you did not receive more than $20,000 for 
her in the month of February, 1872, as her agent? 
A. That would be Iny best recollection that I did not receive 
$20,000 in any month, nor near that much, nor half of it. 
531] @. 78. Do you know how many lots you sold for Mrs. Daw- 
son in South Lincoln? 
A. No, sir. 
). 79. You platted South Lineoln, did you not? 
A. Had it done. 
J. OV. Caused it to be done for her—laid it out and platted it? 
A. I caused it to be done. 
). 81. It was done at the same time as Capital adddition ? 
A. No. 
(. 82. What was the contract price, do you remember, of the 
Fitzgerald house ? 
Hall objected [as] incompetent, irrelevant, and immaterial, and 
not the property In controversy. 
A. It cost something over $17,000, the house and barn. 


Re-examined by HALL ; 


Q. 83. You may state, if you know, where the money was derived 


‘from with which the building now occupied by Devereaux was pur- 
chased. 

Burr objected [as] incompetent, irrelevant, immaterial. 

A. It was the property in block 54, consisting of, as I remember 
now, only of lots 2, 3, and 4, and perhaps a part of 5, or a part of 2, 
I do not remember which, or whether both—at all events it was 
afterwards known as the Cody property in block 54. 

Witness excused. 

McClay. Mrs. Dawson’s Residence in ’69 & ’70. 

SAMUEL McCray sworn and examined by HA. : 

. 1. Where do you reside? 

A. Lincoln, Lancaster county, Nebraska. 

(). 2. How long have you lived there? 

A. About 15 years. 

Q. 3. State whether or not you know where Mrs. Editha J. Dawson 
lived in 1869 and ’70 

A. I do. 

X. 4. Where did she live then? 

A. She lived in block 54 in Lincoln. 

Q. 5. State whether or not you were ever in her residence about 
that time where she lived. 

A. I have been a number of times. 
532 (). 6. State if you know the condition and the kind of a 
dwelling she occupied at that time; describe it fully. 
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Burr objected [as] incompetent, irrelevant, and immaterial. 

A. She lived in a sandstone house with a basement, and the base- 
ment, perhaps, 8 feet between the joists, and, I think, about half the 
basement under ground—perhaps the first story was about 4 feet 
above ground. ‘The house was unfinished—I think never had been 
plastered at all—no part of it. 

Q. 7. Tell if you know anything pertaining to the house as a 
dwelling. 

Burr objected [as] incompetent, immaterial, and irrelevant. 


A. I should regard it as rather an inconvenient [and] uncomfort- 
able house to live in. The manner in which it was constructed and 
the material of which it was constructed would lead me to believe 
it was not a very comfortable house It was very dark, | know, and 
very little light in the lower story, and where the family stayed most 
of the time. I think they occupied bed-rooms on the ground floor. 
lt was not plastered. There was windows and doors in it, but my 
recollection is it was quite open—the upper story. 

(). 8. State if you know how the floor of the basement was laid 

Burr objected [as] incompetent, immaterial, and irrelevant. 


A. I think my recollection is the floor was laid, perhaps, on 2 by 
4 joists laid on the ground, anyhow very near the ground. 
Cross-examined by Burr: 
(). 9. If this case is decided in favor of Ezekiel Giles you will be 
liable on a warranty deed, will you not ? 
Hall objected [as] incompetent, immaterial, and irrelevant, and 
hot proper cross-exam ination. 


A. I presume I will. 
Witness excused. 


533 The further taking of testimony in the cause was here 

adjourned to Thursday evening, November Sth, 1882, at 
the oftice of Messrs. Marquette, Deweese & Hall, attorneys-at-law, 
Lincoln, Nebraska, at which time and place the taking of testimony 
in the cause was resumed, Mr. Hall appearing for Little & o’rs and 
Mr. Burr for Giles & o’rs. 


Boggs as to Payment of Taxes. 


J. W. Boaas recalled and examined by HAL: 

(). 1. You may state whether or not the taxes for 1881 have been 
paid on the premises known as the Owen & Oakley building and 
the one known as the A. P. 8. Stuart building. 

A. Yes, sir. 

Q. 2. Have they been paid ? | 

Burr objected [as] incompetent, irrelevant, and immaterial. 


A. Yes. 
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Q. 3. What is the amount of the tax on the two buildings sep- 
arately ? 

Burr objected [as] incompetent, immaterial, and irrelevant. 

A. On each building it is $194.25, which is the face of the tax. 
The same were paid November 8th, 1882, A. P. 5. Stuart paying 
the tax on his building and Owen & Oakley the tax on their build- 
ing. 

Witness excused. 

Gerner as to Insurance. 

Henry GERNER sworn and examined by HALL: 


Q. 1. Where do vou live? 

A. Lincoln, Nebraska. 

Q. 2. How long have you lived there ” 

A. 12 years. 

Q. 3. What is your business ? 

A. Insurance agent. 

'Q. 4. Did you insure the building in block 54, Lincoln, Nebraska 
known as the A. P.S. Stuart building? 

A. Yes, and have for a number of years. 

Q. 5. Do you know for how many vears? 

A. Yes, sir; since February ‘75. 
ood Q. 6. You may state, if you know, what is the amount of 
premiums paid you on policies on that building. 

A. Yes, sir. 

Q. 7. You may state what are the amounts of the premiums paid 
to [you] for the insurance policies on that building. 

Burr-objected [as] incompetent, immaterial and irrelevant. 

A. The premiums paid for the insurance on the two-story build- 
ing, on lot 4,in block 54, from February 7th, ‘75, up to the time 
that Mr. Stuart became owner of the property, amounts to $143.25. 

Q. 8. How much has been paid you by Mr. Stuart? 

Burr objected [as] incompetent, irrelevant and immaterial, and 
for the further reason that there could have been and there was no 
policy of insurance taken out by Mr. Stuart on the premises. 

A. $37.25. 

Cross-examined by Burr: 

Q. 9. Did you make a new policy at the time Mr. Stuart assumed 
control of these premises? 

A. The insurance on the building them was in the name of Mr. 
Sherwin, and when Mr. Stuart bought the property Sherwin’s pol- 
icy was assigned to Mr. Stuart, and acknowledged by the insurance 
company, and when this old insurance expired, of course, the new 
policy was written In the name of Mr. Stuart. 

Q. 10. And that policy is now in foree with you ? 


A. Yes, sir. 
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Q. 11. Is there anything said in that policy as to the title to these 
premises ? 

A. Nothing whatever. 

Q. 12. Is it an ordinary policy? 

A. It is an ordinary policy given by the company to Mr. Stuart. 

Q. 15. Do the insurance company know that the title to these 
premises Is in litigation? 

A. No, sir. 

(). 14. The policy assumes the title is in whom? 

A. Mr. Stuart; yes, sir. 
oe Q. 15. If the building was to be burned down and the title 
shown to be in somebody else, would the company pay this 

Insurance ? 


Hall objected [as] incompetent, immaterial, and irrelevant. 


A. Yes, sir. 

Q. 15. Do the company know this lot is in litigation ? 

A. Thev do not; it is not their business. 

Q. 16. Do they know the premises occupied by Owen & Oakley 
are In litigation ? 

A. I do not know, sir; I do not know anything about that. 

(). 16. Nothing is said in the policy about the premises being in 
litigation ” 

A. Nothing whatever. 

(). 17. The representations made by Mr. Stuart in the policy are 
that he is the owner of the title? 

A. Certainly; he insured the property for his own benefit. 

(). 15. If the title is somewhere else the company would not be 
liable on a policy so issued ? 

A. Iam not prepared to answer; that is a question for litigation. 

(. 19. Do you know where the policy is? 

A. Jt is in Mr. Stuart’s posession ; it is his property. 

Q. 20. Can you get a copy of it? 

A. No, sir; not that policy, unless Mr. Stuart was willing to give 
it up for that purpose. 

QQ. 21 If any representations were made to Mr. Stuart that the 
property was in litigation and the title thereto uncertain, if any 
such representations were made in the policy would you be likely to 
know it? 

A. I should think so. 

Q. 22. There is no such representations in the policy? 

A. No, sir. 

(). 23. Do you not know it to be a fact that S. W. Little and 

Alexanderin. their stores adjoining this, nearly on the west— 
006 if they do not make it a rule not to insure their premises ? 

Hall objected [as] incompetent, immaterial, and irrelevant, and 
not proper cross-examination. 

A. I do not know; I believe Mr. Little makes it a rule not to 
insure his property at all. 

(. 24. You are a member of the insurance board, are you not? 
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A. Yes, sir. 

(). 25. Have you talked with either Mr. Little or Mr. Alexander 
about insurance lately ? 

A. Nothing whatever 

(). 26. Do you not know it to be a fact that they carty their own 
Insurance, and refuse to insure their buildings with any fire insur- 
ance company ¢ 

Hall objected [as] incompetent, immaterial, and irrelevant, and 
hot proper cross-examination. 


A. Only remarks made by Little. A year ago I asked him about 
insurance and he said he did not propose to insure his building; 
the rest I do not know nothing about. I know Mr. Alexander came 
to me once about a building he had a mortgage on, and he wanted 
it insured and he was very particular to have the Home, the best 
office he could ret, 

Q. 27. You are the agent of the Home Insurance Company ? 

A. Yes, sir. 

(). 28. And he carries no insurance on any of his property ? 

er Not that I know of: I do not do any business. 

Q. 29. He wants insurance on the fellow’s property that owes 

him ? 


A. Yes, sir. 


Witness excused 


Oot Deeds to Lots in Block 54. E. J. Dawson to Cody. 


Hautui: I preduce a deed which I believe was omitted when the 
other deeds were put in evidence. It is a certified copy of the record 
of a deed from Editha J. Dawson to Aldus Cody, and I now offer it 
In evidence. 

surr objected [as] incompetent, immaterial, and irrelevant. 


The following is a copy of the paper thus put in evidence, and 
marked “ Exhibit A 6:” 


Warranty Deed. Kditha am Dawson la Aldus Cody. Filed for Record 
May 135th, 1870, 11.30 a. m. 


Know all men by these presents that Editha J. Dawson, of the 
county of Lancaster and State of Nebraska, in consideration of the 
sum of ten thousand dollars, in hand paid by Aldus Cody, of the 
county of Laneaster, State of Nebraska, do hereby sell and convey 
unto the said Aldus Cody the following-deseribed real estate, to wit: 
The west one-half (4) of lot number three (8) and all of lots num- 
ber four (4) and five (5) and six (6), allin block number fifty-four (54), 
in the town of Lincoln, county of Lancaster, and State of Nebraska, 
according to the original survey of said town, subject, however, to 
a certain mortgage upon said lots four and five (4 & 5) and west one- 
half of lot three (3), bearing date the 25th day of August, A. D. 1869, 
and executed by said Dawson to Nelson C. Brock to secure the pay- 
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ment of the sum of twenty-six hundred [and | thirty-one and 58 one- 
hundredths dollars in one year from the date thereof and recorded 
in book “ A,” pages 418 and 419, of the records of mortgages in said 
county, and which said mortgage the said Cody assumes to pay and 
satisfy in full, and save the said Dawson harmless therefrom as a 
part of consideration; to have and to hold said premises unto the 
said Aldus Cody, his heirs and assigns, forever, in fee-simple; 
538 and [do hereby covenant with the said Aldus Cody, his heirs 
and assigns, that | am lawfully seized of said premises; that 
they are free from incumbrance; that [ have good right and lawful 
authority to sell and convey the same, and I will forever warrant 
and defend the same against the lawful claims of all persons whom- 
soever. 
Signed this 27th day of April, A. D. 1870. 
EDITHA J. DAWSON. [seAL.] 
Witness: 
D. G. HULL. 


[$10 U. 8. Revenue. } 


THE STATE OF NEBRASKA, | __ 
Lancaster County, "Ste 

On this 27th day of April, A. D. 1870, before me, the subscriber, 
a notary public duly commissioned and qualified for and residing 
in said county, personally came Editha J. Dawson, personally to me 
known to be the identical person whose name is affixed to the fore- 
going conveyance as grantor, and she acknowledged the same to be 
her voluntary act and deed. 

In witness whereof I have hereunto subscribed my name and af- 
fixed my official seal at Lincoln, Nebraska, on the date last above 
written. 

D. G. HULL, [SEAL] 
Notary Public. 


THe STATE OF NEBRASKA, | 
Lancaster County, J 


ao . 


I, J. H. MeClay, county clerk of said county, hereby certify that 
the above and foregoing is a true and correct copy of a warranty 
deed as appears of record in this office in Deed Record F, at pages 
324 and 325 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county, at the city of Lincoln, this 9th day of Novem- 
ber, A. D. 1882. 

[ SEAL. | J. H. McCLAY, 
County Clerk, 
By F. McCLOSKY, Deputy. 


Od) Objection to Adjournment. 


There being no further evidence now ready to be adduced, but it 
being intimated by Hall, for the parties Little & o’rs, that there was 
another witness whom they desired to call— 
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Burr objected to any further continuance or any further evidence 
in chief being taken, as the time for the closing of the testimony is 
fixed by order of court for the 12th of November instant, and this 
being the 9th the parties Giles & o’rs would have no reasonable 
opportunity to rebut any evidence in chief, which would be mani- 
festly unfair and unjust. 

The further taking of testimony was then adjourned until Satur- 
day evening, the 11th inst., at the office of Messrs. Marquette, 
Deweese & Hall, in Lincoln, Nebraska, the examiner stating that he 
would require Friday evening for the making up of his report. 


Power of Attorney to Galey. A 7. 


On Wednesday, Nov. 8th, the following papers were put in evi- 
dence on the part of the parties Giles & o’rs, and copies of them are 
here inserted at the close of the testimony of the parties, Little « 
others, the same being put at this place as a matter of convenience. 

Q. A. MULLON, 
Special Examiner. 

Burr: I offer the power of attorney from Editha J. Dawson to 8. 
B. Galey and the revocation of the same—two papers—* Exhibits 
A 7 and A 8.” 

Ames objected [as] incompetent, immaterial, and irrelevant. 


The following are copies of the two papers: 


Know all men by these presents that I, Editha J. Dawson, of the 


county of Lancaster and State of Nebraska, have made, constituted, 
and appointed, and by these presents do make, constitute, and ap- 
point, 8. B. Galey my true and lawful attorney for me, and in my 

name, place, and stead, to make, execute, and deliver good 
540 = and sufficient deeds of general warranty of all lots and blocks 

in Dawson’s addition to South Lincoln; also of all lots and 
blocks in Capital addition and of all lots and blocks now owned by 


me in the city of Lincoln, in the county of Lancaster and State of 


Nebraska, also giving and granting unto my said attorney full 
power and authority to release and cancel any and all mortgages 
heretofore or hereafter made and executed to ine on the lots or blocks 
or either of them herein mentioned, giving and granting unto my 
said attorney full power and authority to do and perform all and 
every act and thing whatsoever requisite and necessary to be done 
in and about the premises as fully, to all intents and purposes, as I 
might or could do if personally present, hereby ratifying foil con- 
firming all that my said attorney shall lawfully do or cause to be 
done by virtue hereof. 

In witness whereof | have hereunto set my hand this 16th day 
of October, A. D. 1872. 

EDITHA J. DAWSON. 


Signed and delivered in presence of— 


JAS. E. PHILPOTT. 
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STATE OF NEBRASKA, | i 
Lancaster County, j 


On this 15th day of October, A. D.1872, before me, the undersigned, 
a notary public duly appointed, commissioned, and qualified for 
and residing in said county, personally appeared Editha J. Dawson, 
well known to me to be the identical person who signed and exe- 


‘cuted the foregoing power of attorney, and acknowledged the said 


power of attorney to be her voluntary act and deed for the purposes 
therein mentioned. 
In testimony whereof I have hereunto set my hand and notarial 
seal the day and year first above written. 
| NOTARIAL SEAL. ] JAMES E. PHILPOTT, 
Notary Public. 


Kndorsed: Power of attorney. Editha J. Dawson to S. B. 
4] Galey. Dated Oct. 16, 1872. Filed for record Oct. 19, 1878, 
at 9 a.m. Reeorded in Book “B,’ Miscellaneous Record, at 

pages S86 & 87. R. O. Phillips, el’k, by R. N. Veedy, deputy. 


Revocation of Power. aA 5. 


STATE OF NEBRASKA, | | 

Lancaster County, ) - 

Know all men by these presents that whereas I, Editha J. Dawson, 
in and by my letters of attorney—one bearing date the 16th day of 
October, 1872, and one bearing date the ~ day of ——, 187-, did 
make, constitute, and appoint Smith Bb. Galey, as by the aforesaid 
two letters of attorney may more fully and at large appear : 

Know ye by these presents that I, the said Editha J. Dawson, 
have revoked, countermanded, annulled, and made void, and by 
these presents do revoke, annul, countermand, and make void, the 
said letter of attorney and all of them above mentioned and all 
power and authority thereby given or intended to be given to the 
said Smith B. Galey. 

In witness whereof I have hereunto set my hand and seal this 
third day of May, 1875. 

EDITHA J. DAWSON. [sEAt.] 


Signed and sealed in the presence of— 


LIONEL C. BURR. 


Endorsed: Revocation of power of attorney of Editha J. Dawson 
to Smith B. Galey [and] L.C. Burr. Filed for record May 4th, 1875, 
at 10.40 o’clock a.m. Ree. Mise. Records B, page 278. Chg. L. C., 

surr Zo cts. 

Pursuant to adjournment the taking of testimony in the cause 
was resumed at the office of Messrs. Marquette, Deweese & Hall, attor- 
neys-at-law, Lincoln, Nebraska, on Saturday evening, November 
11th, 1882, the parties Little & o’rs being represented by Mr. Ames 
and Mr. Hall,and the parties Giles & ors by Mr. Burr. Testimony 
was adduced by the parties Giles & o’rs. 
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942 Little as to Tax Sale. 
S. W. Lirrie recalled and examined by Burr: 


(). 1. You are one of the plaintiffs in this case, are you not? 
A. I believe so. 
©. 2. Who is F. W. Little? 
A. He must be William Francis Little. 
(Q). 5. What relation is William Francis Little to you? 
A. Well, he is about a third cousin of mine. 
(). 4. Where does he reside ? 
A. He resides in Lincoln. 
Q. 5. Is he in your employ ? 

A. Yes—he is in his own employ rather, so far as that is concerned, 
in the elevator and mill—one of the partners. 

(). 6. He is your partner at the mill at the depot? 

A. Yes, sir. 

). 7. What is his age? 

A. I suppose he is probably about 28 or ’9. 

(). 8. Has W. J. Lamb been employed by you and Mr. Alexander, 
‘or either of you, or both of you, or others in this suit? 

A. I presume he is; | do not know he is particularly with me 
more than the balance of them. 

Q. 9. You and Mr. Alexander have seen him, anyhow, in relation 
to this suit? 

A. Yes. | 

Q.10. Did Mr. Lamb advise you to have your relation, W. | 
Little, buy in this property at tax sale that you are in possession of? 

A. No, sir. 

®. 11. Been no talk between you and him about that? 

A. O, yes; I have talked with him. 

Q. 12. It was agreed that he purchase the certificate of W. F. 
Little and then pay the taxes? 

A. No, sir. 

Q. 13. The intention of Mr. Lamb is to get a tax-title on your lot 
and Mr. Alexander’s lot? 

A. No, sir. 

(. 14. Is it agreed that he shall not take out a tax 

Witness: That he shall not take out a tax-title? 


5438 Burr: That W. J. Lamb shall take out a tax-title? 
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A. Nothing of the sort. 
(. 15. What relation is Mr. Alexander to you? 
A. He is no connection at all. 
®. 16. Is Martha Alexander? 

A. No, sir. 

Q.17. Was the building occupied by David May as tenant in- 
sured in any insurance company ? 

A. No, sir; I believe, though, there is probably $1,000 insurance ; 
I will not say for certain; I know I have got some of my buildings 
a small amount of insurance on them; I will not say for certain. 


. 
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Q. 18. With whom is your insurance done? 

A. It is Charley Boggs; if I insured at all it is C. T. Boggs. 

(). 20. No other insurance office would have it? 

A. No. 

(). 21. You are not certain whether it is for $1,000 or not ? 

A. I am not certain I have aniy. 

4 22. This is only for $1,000 if it is insured ? 

If I have it. 

o 23. Is Mr. Alexander’s building insured at all? 

A. I cannot say. 

Q. 24. Have not you and he talked about it ? 

A. No, sir. 

Q. 25. He makes it a rule in these transactions to carry his own 
insurance ? : 

A. In some respects he does; I could not say he does have insur- 
ance ; * men don’t feel to want that. 

(). 26. But as a rule you and he carry your own insurance? 

A. We have usually done so. ~ 

Q. 27. Why did you not pay the taxes yourself out of the rents 
you have received—out of the rents received from May, for the year 
1880 and 1881? 

A. Well, I have got some taxes [ ain’t paid—— (Burr: How 

is that?) A. I have got some taxes that I ain’t paid yet. 
O44 Q. 28. That does [not] answer my question. Why did you 

not pay the taxes upon this building with the rents you have 
received from David May? 

A. I suppose that is a private matter of my own; I do as I please 
about that. 

(). 29. Do you refuse to answer? 

Refuse to answer what? I have answered. 

Q. 50. Will you please answer the question why you did not pay 
the taxes for thé years ’80 and ’81 upon the lot occupied by May out 
of the rents received from the premises? 

[ might as well pay it out of other money as them rents. 

Q. 31. Why did you not pay the taxes on the premises? Please 
answer the question. 

A. Well, I think I have; I told you I had not paid the taxes on 
some prope rty yet I own. 

Q. 32. Will you name some property—you have not paid the tax 
for the year 1880? Name a single lot. 

A. F yrocwegsc if [ was to go through t he list I could 

Q. 33. Can you name a single lot on which you have not paid 
the tax y~ the year 1880 and allowed the premises to go to sale? 

A. Yes, [have gota certificate at home for the redemption of 
land. 

(). 35. What land was it? 

A. It was some land in L[llinots. 

Q. 36. I mean property in Lancaster county, Nebraska? 

A. I do not know whether there is any other or not; I could not 
say. 
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Q. 57. Will you please state why you did not pay the taxes for 
the years 1880 and 1881 upon the premises occupied by May? 


| Witness: Why I did not? 

Burr: Yes. 

) A. I had an object in view in not paying them 
(). 38. What was your object ¢ 


A. I could not go into the particulars of it. 


(). 39. Do you refuse to state your object and state your 

; O45 reasons why? Will you please answer? 

A. I have answered quite all that I think would be rea- 

sonable to answer. 

: Q. 40. No, you have not; will you please answer the question ? 

Do you refuse to answer? 

A. I have answered all that I think it Is necessary for me to 

answer. 

: . 41. Then you refuse to tell the court why it was and what your 
object was for getting your relative, W. F. Little, to buy in these 
taxes? 

A. Well, I did not get him. 
(). 42. Will you please state the reasons why you did not pay the 
taxes? Do you still refuse to answer? 

: A. I have answered. : 

. 43. No, you have not; I want you either to say you refuse to 
answer or else answer. 

A. I have answered about everything that I know about particu- 
larly. : 

(. 44. I now ask the examiner to ask the witness if he will an- 

swer the question that | have asked him, why he neglected LO pay 

the taxes for the years ISSO and 158] upon the lot occupied by 
David May. Do you refuse to answer the master’s question ? 

A. I have answered everything. 

(). 15. Do you swear you have answered the question to the best 
of your information, knowledge, and belief? 

A. I think I have answered everything about as straight—— 

(). 16. Do you swear to the court you have answered thy question 
to the best of your information, understanding, and belief? 

A. I have to study on that. 

Burr: All right; take time to study. 

Witness: It would take me a week to study, because I have a 
great many things to look over. 

Burr: I expect you are worried with your property. Have you 
now studied over the matter so you can answer ? 

A. Not-yet; I have to refresh my memory. 

Q. 47. Did you talk with W. i. Little before he purchased 
246 ~these premises at tax sale? 

, A. Not particularly that I recollect. 

Q. 48. Will you swear that you did not? 
A. Yes. 
Q. 42. Did you have any one else talk to him? 

; 


‘ 
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| suppose there was talk to him or he would not have bought 
It. 

Q. 50. Did you tell any other person to talk to him about it? 

A. I shall have to study on that thing. 

(). ol. But this examination will have to close up to-night. 

A. I shall have to refresh my memory; I do not know whether I 
could do it to-night. 

Q). 55. You swear your memory is a blank upon this question ? 

A. I will swear LO gO Into things that Way | should have to refresh 
my memory, 

(. 54. Do you swear this is not the trut 

WiItNEss: What is not the truth? 

Q. 50. That W. F. Little purchased these premises that you claim 
in order that he or his assigns of this tax certificate was not to get 
another title to these premises? Answer “yes” or “no” to that, please. 

A. Will you speak (Burr: Do vou refuse to answer “ves” or 


h? 


_ 


“no?” Wurness: State your question over; then I will tell you. 


Burr asked the examiner to read the question to the witness, and 
the examiner accordingly read question 55.) I do not know: I could 
not say what the arrangement was al the time. 

Q. 56. Did you furnish the money to W. F. Little to pay the taxes 
upon that tax sale. 

A. No, sif. 

Q). 07. For the vear 1850? 

A. No, sir. 

(J. 05. Do you swear you did not furnish the money on the 6th 
day of November (this month), to W. J. Lamb, | so | that he could 
purchase the tax certificate? 

A. No; I did not. 

XZ. ov. You knew that W. J. Lamb had purchased the tax certifi- 

cate, or had it assigned to him by W. F. Little, did not you? 
47 A. No. 

(). GO. You knew that W. F. Little bought the premises at 

tax sale, did not you? 
A. I did not know it—no 
(). 61. When did you first learn this 
A. | cannot recollect. 
(). 62. Do you want time to study on that—cannot you tell the 


! 


lime when you did not know that? 
A. No. 
(). 63. Was it about the time he purchased it? 


4 


A. I could not say—lI could not say; I do not know as | was here 
when it was purchased ; I do know as I was in the city. 
Witness excused. 
‘Testimony Was now adduced Oli bil pracet of the parties Little W 
ors. 
Burr Questioned as to a Cuit-Claim. 
L. C. Burr recalled and examined by Hate: 


Burr: I object to any further examination of witnesses-in-chief, 
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because it is now a quarter after 9 o’clock (here Burr looked at his 
watch), on the evening of November 11th, 1882, and the tinie for 
the closing of this testimony has arrived; and it would-be mani- 
festly unfair to keep Mr. Giles from rebutting any testimony now. 


Q. 1. You may state whether or not, on or about the Ist day of 


April, 1880, vou executed a quit-claim deed to one Carlos C. Burr to 
lots 1, 2.3, and 4, in block 22, and to all of block- 49, 48, and 44, In 
Dawson’s addition to South Lincoln. 

A. No, sir. 

(). 2. You did not? 

A. No, sir: I didn’t. 

(). &o. Did you ever execute a deed to anybody to that property, 
excepl Kezekiel Giles ? 

A. I don’t believe I did: I executed a deed to one—no, | didn’t 
either: Giles executed a deed himself to one Kinsell, if that 1s in 

that property ; I don’t know whether it is or not. 
548 Q. 4. Do you swear positively, Mr. Burr, that you did not 
execute a deed to one Carlos C. Burr to the property nieh- 
tioned in the former question 4 

A. I could explain to you; but I didn’t. 

(). 5. You never signed such a deed ? 

A. Not to my knowledge. 

Haru: That is all. 

Witness: Now, 1 would say, in explanation to that, that some 
time—I don’t know the exact date—before the conveyance of this 
property by Burr and Wheeler ta Giles, there was an agreement 
entered into between myself and others, on the one part, and Carlos 
C. Burr, on the other part, about some property 1) South Lincoln 
that he had a deed to from Mrs. Dawson; but no deed was ever 
executed and delivered or given to Carlos C. Burr. 

Hatt: That is all. 

Witness excused. 

W heeler Questioned as to Quit-Claim Deed. 


Hinanp H. Waeerer sworn and examined by HAL: 

Burr: We again object to the further taking of testimony in 
chief, because it is after the hour last named, and it is manifestly 
unjust and unfair, and we have no opportunity to rebut evidence in 
chief at this late hour and for the further reason that the exam- 
iner has notified the complainants and respondents that the evidence 
must be closed and go to Omaha to-morrow. 


Objection to Further Testimony. 


Q. 1. Mr. Wheeler, you may state whether or not-you ever signed 
or executed a quit-claim deed to Carlos C. Burr to the property known 
and described as lots 1, 2, 3, and 4, in block 22, and all of blocks 

49, 48, and 44, all of block 48, except lot 10, and all of block 
549 3944, in Dawson’s addition to South Lincoln, on or about 
the Ist of April, 1850? 


ot 
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Burr: We object as immaterial, incompetent, and not the best 
evidence; that the mere executing of a deed without its delivery is 

‘alled for by the question which makes it immaterial and ineom- 
petent ; the at it is necessary to the validity of any deed that it should 
be delivered, and the question only c alls for the execution of a deed 
and not any delivery, and also for the reasons stated in objecting 
to any testimony being given at this time. 


A. I do not know that I did. 

Q. 2. Will you swear that you did not? 

A. No, sir. 

(). 3. Don’t you know that a deed was executed by Hiland H. 
Wheeler and Lionel C. Burr and the wife of L. C. Burr to Carlos C. 
jurr to the property above deseribed, at the date above deseribed. 
acknowledged before W. R. Kelly, and delivered to Carlos C. Burr ? 

A. No, sir. 

(. 4. You may state whether or not you know anything about 
such a deed, or there having been such a deed made, Mr. Wheeler ? 

Burr: I object [as] incompetent, immaterial, and irrelevant, and 
not the best evidence, and for the reasons above stated in objecting 
to any testimony, and because the witness has already answered 
that he does not know about any such deed. 


A. *~ , 
Q. 5. Do you say, Mr. Wheeler, that you do not know of there 
bering been such a deed made ? 


Burr interposed the same objection as to ques. 4. 
A. | do. 
Witness excused. 
It being now half-past 9 p.m. on the evening of Saturday, No- 
vember llth, 1882, the examiner asked counsel on both sides © 
if either party had any further testimony to adduce; and he 
550 was told by both parties there was no further testimony to be 
offered. 
The testimony in the cause, as ordered to be taken by the court, 
here closed. 


L ist of Wit SS8E8 


The following is a list of witnesses who appeared before the exam- 
iner to give testimony in the cause, including a witness who was 
not ex xamined, and did not therefore testify, as well as the names 
of the witnesses who testified, with (as marked In figures after the 
names) the number of days the witnesses were in attendance, not 
excluding the witnesses who are parties in the cause: 


J. H. MeMurtry, 2 days, not examined. 
Witnesses examined on the part of Little & o’rs: 


S. W. Little, 2 days. 
George P. Tucker, 1 day. 
A. P.S. Stuart, 1 day. 
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,; W.G. Van Dorn, 1 day. ‘ 
J. F. Lansing, 2 days. ‘ 
A. W. Hawley, 1 day. 
J. 'T. Beach, 1 day. 7 
Artemus Roberts, 2 days. 
L. C. Burr (who appeared as counsel), 3 days. I claim no fee. L. 
C. Burr. 
H. M. Pickering, 1 day. 
J. P. Chipman, 1 day. | 


J. McManigal, 1 day. 
Hf. D. Hathaway, 1 day. 
A. D. Burr, 1 day. 
Adam Bax, 1 day. 
J. W. Boggs, 2 days. 
A. Gebhardt, 1 day. 
Do] i C'ook, ] day. 
S. 6. Galey, 1 day. 
S. McClay, 1 day. 
H. Gerner, 1 day. | 
Hiland H. Wheeler, 1 day. I claim no fee. H. H. Wheeler, b; 


Burr. 


Witnesses on the part of Giles & o’rs: 


David May, 1 day. 
W. J. Turner, 1 day. 
J. F. Lansing, 1 day. 
RK. S. Grimes, 1 day. 
Milton Lane, 1 day. 
Kk. L. Trickey, 1 day. 
L.. C. Burr (who appeared as counsel), 3 days. I claim no fee. L. 
C. Burr. 
T. P. Kennard, 1 day. 
M. L. Hiltner, 1 day. 
S. W. Little, 1 day. 


The taxing of the costs of the witnesses, on suggestion of the 
parties is left to the clerk of the circuit court. The nature of the 
attendance will be readily understood on reference to the index and 
page in the record corresponding with the index. 


(), A M.. kx’. 


UniITED STATEs OF AMERICA, | 
° . 2 y , a. 
District of Nebraska, } 


I, Oscar A. Mallon, special examiner in chancery, appointed in 

the cause of 8S. W. Little & o’rs vs. Ezekiel Giles & o’rs, bill and cross- 

bill, by the circuit court of the United States for the District of 

592 Nebraska, in the eighth circuit, to take testimony in the 

above-named cause, do hereby certify that on the days named 

in the annexed report and at the places therein mentioned and at 
the times and places named, the parties to the cause being respect- 

ively represented by counsel, as fully appears in the report, the 
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witnesses being each and all, severally and separately, solemnly 
sworn to testify the truth, the whole truth, and nothing but the truth 
touching the matters in the cause of them inquired, I took the testi- 
mony or depositions of the witnesses named in the report as testify- 
ing, severally and respectively, the signing of said depositions made 
or testimony given by the witnesses, severally, being waived by the 
counsel of the parties on their respective parts. I also further certify 
that the whole of the testimony adduced on behalf, respectively, of 
the several parties to this suit is set forth in the report annexed, as 
well the oral as the documentary evidence, true copies of all the ex- 
hibits being made a part of this report, and that there was no further 
evidence adduced on the part of either party to the cause than is 
set forth in the report to which this certificate Is annexed. 
OSCAR A. MULLON, 


Special Kxaminer in the Cause. 


Examiner’s charge for all services in writing the testimony, and 
so forth, on Giles & o’rs, $46.00. | 
Settled November 14th, 1882. 
OSCAR A. MULLON. 


Examiner’s charge for all services in writing testimony, and so 
forth, against Little & o’rs, $92.00. 


Settled November 14, 1882. O. A. MULLON. 


Upon the back of said depositions appear endorsements in words 
and figures following, to wit: No. 202, I. Little e¢ al. vs. Giles et al. 
Filed Noy. 15, 1882. Elmer D. Frank, clerk. 


999 Thereupon afterwards, to wit, on the 16th day of Novem- 

ber, 1852, answer and cross-petition of Albert L. Dawson 
et al. was filed in said case, which said answer and cross-petition 
is in words and figures following, to wit: 


In the District Court of the 2nd Judicial District of Nebraska in and 
for Lancaster County. 


S. W. Lirrie, Samuet Arpuckee, D. B. ALEXANDER, A. J. SAWYER, 
S. G. Owen, Alonzo Assmussen, R. H. Oakley, Sarah J. Purcell, 
A. P.S. Stewart, and Others, Plaintiffs. 

Us. 

EzEKIEL Gites, L. C. Burr, H. H. WHee_er,; AtBert L. Dawson, 
Carlton Dawson, Infant Heirs of William R. Dawson, Dee’d: 
Sarah H. Dawson, Widow of said William R. Dawson, Dee’d;: 
M. ©. Dawson, Infant Heir of Jacob Dawson, Dee’d; M. L. 
Dawson, A. A. Knicely, William A. J. Goodwin, and Melita 
C. D. Tillman, Defendants. 


Separate answer and cross-petition of Albert L. Dawson, Carlton 
Dawson, infant heirs of William R. Dawson, dec’d; Sarah H. Daw- 
son, widow of said William R. Dawson, dee’d; M. C. Dawson, 
infant heir of Jacob Dawson, dee’d; M. L. Dawson, and Melita 
©. D. Tillman. 


And now come the said defendants, Albert L. Dawson, Carlton 
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Dawson, infant heirs of Williain R. Dawson, dec’d; Sarah H. Dawson, 
widow of said William R. Dawson, dec’d; M. C. Dawson, infant heir 
of Jacob Dawson, dee’d; M. L. Dawson, and Melita C. D. Tillman, 
and for their separate answer to so much and such parts of the peti- 
tion and bill of complaint of said coinplainants filed herein as they 
are advised is material or necessary for them to make answer here- 

to, and for their cross-petition herein praying affirmation — 
554 ~=sreilief, answering, say: 

That they admit that on the 15th day of June, A. D. 1869, 
and thence to his death, Jacob Dawson, the common ancestor of 
these defendants, was seized in fee-simple and possessed of divers 
pieces and parcels of real estate, to wit: 

The west half of southeast quarter of section nineteen (19), town- 
ship No. ten (10) north, in range No. seven (7), and the east half of 
the northeast quarter, and the southeast of the southeast quarter of 
section No. thirty-five (35), in township No. ten (10) north, in range 
No. six (6) east, of the sixth principal meridian, in Laneaster county, 
State of Nebraska: also lots numbered three (3), four (4), five (5), 
and (6), in block number fifty-four (54), in the then town, now city, 
of Lincoln, in the county and State aforesaid; and that they fur- 
ther admit that on said last-mentioned day the said Jacob Daw- 
son made and executed this last will and testament, and that said 
last will and testament is correctly set forth in the bill of complaint 
of sald complainants. 


These defendants further admit that Editha J. Dawson. widow of 


said Jacob Dawson, was named in said last will and testament as the 
executrix of the estate of said Jacob Dawson, and that on the 22nd 
day of June, 1569, the said Jacob Dawson died in Lancaster county, 
in the State of Nebraska. 

That said last will and testament of the said Dawson was there- 


after duly proved and admitted tO probate in the probate court of 


said county, and letters testamentary thereon were issued out of said 
court to the said Editha J.. who assumed the duties and trust thus 


imposed. They further admit that at the time of the making of 


said last will and testament by the said Jacob Dawson, and until 
his death, he resided with his family in a stone building, which had 

not been fully completed at the time of his death, but they 
5DD deny that said building was unfit for habitation: on the con- 
trary, they aver that it was in every way a comfortable and 


habitable dwelling, and fully suited to the wants and comfort of the 
family of said Dawson in that particular, and they further deny that 
it was poorly planned and of no value. 


r 


‘hese defendants further admit that said Jacob Dawson left no 
considerable amount of personal property, but they are not prepared 
to admit that the statement of amount in plaintiff’s bill in that par- 
ticular is correct, and therefore demand full proof thereof. 

They further deny that the real estate of which the said Jacob 
Dawson died seized was of no greater value than ten thousand dol- 
lars, but they allege and aver that it was of much greater value than 
that sum, and they deny that on the said 15th day of June, 1869, 
the said Jacob Dawson was indebted to any party or parties in the 
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sum of five thousand dollars, or in any other sum approximating 
thereto. They admit that his said indebtedness at that time, and 
at the time of his death, amounted to a few hundred dollars, but 
they aver that the same was discharged out of the personal property 
left and belonging to his said estate; that while they admit that this 
mode of payment was not in strict compliance with the law governing 
such matters, they aver and charge that the records of the probate 
court of said Lancaster county do not show that any debts were pre- 
sented and allowed by said court against said estate in the usual 
manner, and that such as did exist were adjusted in the manner In- 
dicated, as no authority or power Was conferred upon the executrix 
by said last will and testament to make sale of the real estate be- 
longing to said Editha J. at her own election, for that or any other 
purpose; and these defendants aver that no debis having been pre- 
sented and proved and allowed against said estate the neces- 
DOO sity for a resort to the real estate for such purpose, to wit, the 
purpose of payment, did not exist, and no license issued to 

her out of any court therefor. 
And these defendants. deny that any necessity existed for the 


Se 


sale of any any of the real estate belonging to said estate for the pur- 


pose of building a better home for the accommodation of the family, 
and that in all sales made by said Editha J. she acted on the theory 


| 


that she had some kind of estate in said lands conferred by said last 
will and testament of her deceased husband, which she was at hb- 
erly LO COnVeY ; and these defendants aver and charge that said 
Editha J. took only a life estate therein, which, by the terms of said 
will of her said husband, was to terminate upon her marriage with 
another party, which she since did, as charged and recited in plain- 
tiff’s bill of complaint, and which these defendants admit to be true. 
These defendants, further answering, say that they are the heirs- 
at-law and legal representatives of the said Jacob Dawson, and as 
such are entitled to inherit all the real estate of which he died seized, 
(only a portion of which is deseribed in plaintiff's bill of complaint) 
after the termination of the estate bequeathed to said Editha J. Daw- 
son in said last will and testament of the said Jacob Dawson ; that 
of the original heirs of said Jacob Dawson William R. Dawson has 
since deceased, leaving surviving him the said Carlton Dawson, an 
infant of tender years, and not under guardianship, and his mother, 
the widow of said William R. Dawson, and as such heir and legal 
representative of said William R. Dawson, dee’d, is entitled, under 
the laws of the State of Nebraska, to inherit the share of his said 
father in the estate of the said Jacob Dawson, subject to the dower 
interest of the widow of said William R. 
That M. C. Dawson, one of the original heirs of said Jacob Daw- 
son, is also an infant under the age of majority, and not 
5097 under guardianship, and one of these defendants, for whom, 
together with the said Carlton Dawson, they pray the court 
to appoint some suitable person their guardian ad litem for the pur- 
pose of making their defense in this suit. 
That E. M. Dawson, another of the original heirs of said Jacob 
Dawson, has since died intestate and without issue, and whose share 
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of her said father’s estate, in consequence, descends in equal parts to 
her brothers and sisters and the issue of any deceased brother or 
sister in the manner provided by law. 

That of the surviving heirs of said Jacob Dawson and the issue 
of such as have since deceased, who are entitled to inherit the estate 
of said Jacob Dawson, the following-named persons, defendants 
herein, are all that remain, to wit: Albert L. Dawson, Carlton Dawson, 
infant heir of William R. Dawson, dee’d: Sarah H. Hudson, widow 
of said William R.: M.S. Dawson, and Melita C. D. Tillman. These 
defendants, further answering, say that if any advancement was ever 
made by the said Edith J. Dawson to any of her children it was most 
from money arising from the sale of her individual estate in the lands 
belonging to the estate of said- Jacob Dawson, and while he be- 
queathed to her in his said last will and testament, and not from the 
sale of any interest the said heirs would have in said land after the 
termination of the life estate therein of the said Edith J. Dawson. 
These defendants therefore deny that any such advancement was 
ever made. 

Defendants further admit that the said Edith J. Dawson, assuming 
to be the actual owner of the property of which the said Jacob Daw- 
son died seized, subsequent to the decease of her said husband, 
caused the east half of the northeast quarter of section No. thirty- 
five (35). in township ten (10) north, of range No. six (6) east, to be 
surveyed under the laws of Nebraska in such case made and provided 

into lots and blocks, which was duly platted and the plat 
558 thereof was filed for record in the office of the county clerk 

of the county of Lancaster, State of Nebraska, on the 15th 
day of June, 1870, and thereafter the land so described above was 
known and designated as “ Dawson’s addition to South Lincoln.” 
But these defendants deny that said Edith J. Dawson sold said lots 
and blocks for the purpose of raising money with which to discharge 
the indebtedness of her said husband or to raise money with which 
to set up her said son, Hampton Dawson, in business, as before that 
time all the debts of the said Jacob Dawson, including the expenses 
of his last sickness and subsequent funeral, had been fully paid, 
as hereinbefore charged and alleged; that all sales made by said 
Edith J. Dawson of the lots and blocks in said “ Dawson’s addition 
to South Lincoln” were made by her upon the hypothesis and 
assumption that she owned said property in her own right and 
had an alsolute title thereto in fee-simple, by virtue of the pro- 
visions of the last will and testament of her said husband, whereas, 
in fact and in law, she only had a life estate in said property, 
determinable on her intermarriage, as expressly provided and 
stipulated in said last will and testament, under which she claimed 
title; and having since intermarried with one Pickering the title 
conveyed by the said Editha J. Dawson to said plaintiffs and 
parties, under whose — they claim, has ceased and wholly deter- 
mined, and the right of these defendants to said property, by 
the provisions of said last will and testament of said Jacob Dawson, 
has become absolute and perfect. 

That these defendants are not advised as to the amount and value 
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of the improvements put upon said property by said plaintiffs or 
either of them, and therefore do not either admit or deny their allega- 
tions in that particular, as it is wholly unimportant, touching the 
present inquiry, what amount of improvements they or either of 

them may have put upon said property as they accepted 
d09 the conveyance made by said Edith J. Dawson with a full 

knowledge of her title and interest in said property, and 
put said improvements thereon, if any, at their own risk and 
peril, and these defendants therefore deny that they have any legal 
or equitable right to call on these defendants to reimburse them or 
either of them therefor. They further admit that the list of parties 
plaintiffs holding claims to said several tracts, parcels, and lots of 
lands aforesaid contained in their said petition and bill of complaint 
is correct as far as it goes, but allege that there are other property 
belonging to said estate of Jacob Dawson and now owned by these 
defendants and claimed by other parties not named in said bill, 
whose names, when discovered, these defendants pray may be added 
as parties plaintiffs or defendants in this cause. 

And these defendants, for a caoss-demand in this suit, and to the 
end that the rights of the defendants among themselves may be ad- 
justed touching the subject-matter of this suit, complain and allege 
that after the intermarriage of the said Edith J. Dawson with the said 
Pickering, and before these defendants became aware of their rights 
under said last will and testament of the said Jacob Dawson, two of 
their codefendants, to wit, Lionel C. Burr and H. H. Wheeler, who 
were and are attorneys and counsellors at law in the several courts 
of this State, approached these defendants (answering separately 
herein) and informed them, as such attorneys and counsellors afore- 
said, that they, as the heirs-at-law and legal representatives of. Jacob 
Dawson, were the rightful owners of all the real estate of which the 
said Jacob Dawson died seized, and that to enforce said right and 
obtain a recovery of said property from the present occupants and 

claimants thereof it would be necessary for them (these defend- 
560 ants) to convey ali of said property to them, the said Burr 

and Wheeler. And these defendants, heirs of said Jacob 
Dawson, dee’d, being wholly and entirely ignorant of their rights 
in the premises and relying upon the representations of said Burr 
and Wheeler in that behalf, and according to their demands in the 
premises, did on or about the 15th day of Septem ber, 1879, together 
with the wives of such of said heirs as were married, execute and 
deliver to said Lionel C. Burr and H. H. Wheeler a quit-claim ceed 
to all of said property, but without covenants of warranty, and 
signed by all the heirs of said Jacob Dawson except Albert L. Daw- 
son and Melita C. D. Tillman, who have, however, since conveyed 
by like deed to said Burr and Wheeler and Ezekiel Giles at their 
instance and request, and these defendants allege that while the con- 
sideration mentioned in said deed is $75,000, it was in fact made 
without any consideration except that which is expressed in a cer- 
tain contemporaneous and champertous agreement hereinafter more 
fully set out and at large in this cross-petition. 

They further allege and charge that said deed of conveyance from 
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these defendants to said Burr and Wheeler and to the said Giles 
were all obtained by false and fraudulent representations made to 
them by said Burr and Wheeler to the effect that without such 
conveyances nothing whatever could be done to save said property 
to the righiful owners thereof; that a conveyance by them was an 
absolute necessity, and to furnish a cure for the fraud intended the 
said Burr & Wheeler agreed in writing that when they, the said 
Burr & Wheeler, should come into the possession and be seized in 
fee-simple absolute of the estate or any part thereof conveyed by 
said heirs, then they would re-quit-claim to said heirs the one un- 
divided one-third part thereof, a true copy of which said agreement 
here follows, and is made a part of this er ss-petition, to wit: 
“This instrument, made and entered into this tenth day 
561 of November, 1879, between Lionel C. Burr and Hiland H. 
Wheeler, both of Lancaster county, Nebraska, party of the first 
part, and William R. Dawson, Albert Dawson, Minnie Dawson, Melita 
Dawson, and Evaline Dawson Knicely, heirs-at-iaw of Jacob Dawson, 
deceased, parties of the second part, witnesseth: That the first parties 
of the first part do hereby agree with the said parties of the second 
part that whenever the said parties of the first part shall come into 
the posse ssion and be seized in fee-simple absolute of the estate, or 
auyv part thereof, conveyed by said parties of the second part to said 
parties of the first part, then said parties of the first part shall quit- 
claim to said parties of the second part the one-third undivided in- 
terest which they, as tenants in fee-simple, have in said premises, 
or, at the election of the said parties of the first part, pay to the said 
parties of the second part the value of said undivided one-third in- 
terest of suid estate in cash. 

“Tn witness whereof the said parties have hereunto set their hands 
and seals the day and year above first written. And if any nmoney 
CONLES into hands of. oT by way of Se AL lide nt of suits, Oi -th i7'd thie reol ‘ie 
will pey lo part s of [the] second p urt atl r he ducting actu if ( Cp liiSES. 

‘LL. C. BURR. 
“HILAND H. WHEELER. 

“Witness to signatures: 


"a. ©: Sek. 


And these defendants say that all that portion of said agreement 
which is underscored in the foregoing copy was written therein long 
after its original execution and delivery by some party directed to 
do so by sald Burr & Wheeler, as these defendants are inform: d and 
believe, and without the knowledge, consent, or concurrence of any 
of these defendants. 

These defendants further aver and charge that said deeds 

962 so above described from these defendants to said Burr & 
Wheeler were not only fraudulently obtained by gross decep- 

tion and misrepresentations made by said Burr and Wheeler for 
that purpose, but were founded upon and formed a part of the im. 
moral, unjust, and champertous contract above set out, and has been 
used, and was intended to be used, as a Means to an illegal, Inequit- 
able, and grossly unjust end, both as against these defendants and 
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to all parties having any interest in the estate of said Jacob Dawson, 
deceased. 

And these defendants charge and allege that said Burr & Wheeler 
have, in pursuance of an original preconcocted intention to swindle 
and defraud these defendants out of their just rights in the estate of 
said Jacob Dawson, colluded and confederated with divers persons 
claiming parts of the said Dawson’s estate to convey them the parts 
thereof claimed by them for a mere nominal sum, and in some cases 
for some obligation which the said Burr was under by reason of 
former arrangements, by which said Burr had pledged himself to see 
thatsaid parties were not disturbed in their title to the Dawson prop- 
erty, obtained through and by the efforts of said Burr, saying at the 
same time that the heirs could not help themselves, as heand Wheeler 
held the title to the whole property and could do as they pleased 
with it. 

That as an evidence that they intended to do as they please with 
the property of these defendants they allege and charge that said 
Burr and Wheeler have made a deed to the whole of the real 
estate conveyed by these defendants to them to one Ezekiel Giles, a 
resident of the State of Iowa, and a person who is financially worth- 
less; that the only consideration for said last-mentioned convey- 
ance is the fact that said Giles is the father-in-law of said L. C. Burr, 
and his mere tool, to be used for any purpose promotive of the com- 

mon design to override these defendants. 
963 They further allege that said Giles has never paid one dol- 
lar for said property, and is financially unable to pay any- 
thing for it, nor was it intended or expected by said Burr and 
Wheeler that he should do so. 

Wherefore these defendants pray that said Burr and Wheeler 
may be required to answer to this cross-petition, and that upon the 
final hearing of this cause, as between these defendants and the said 
Burr and Wheeler and their grantee, Ezekiel Giles, whom they pray 
may also be compelled to answer hereto, the court may render a 
decree annulling and cancelling the deeds from these defendants to 
the said L. C. Burr and H. H. Wheeler and from the said Burr 
and Wheeler to the said Ezekiel Giles for the property in contro- 
versy in this suit; and also to set aside a deed to same property 
made by Melita C. D. Tillman to said Ezekiel Giles; also to cause all 
contracts between these defendants and said Burr and Wheeler to 
be brought into court, and by it duly cancelled, and that the court, 
by its decree, restore these defendants to their original rights with 
reference to the property of which their ancestor, Jacob Dawson, 
died seized, and that they be hence relieved from any embarrass- 
ment in the enforcement of their rights by any claim of title on the 
part of said Burr and Wheeler. 

And these defendants further pray that upon a final hearing of 
this whole case as respects the claims of said plaintiffs that the 
court will render its decree declaring them the rightful owners, to 
wit, these defendants, of all the property involved in this suit, and 


? 


while, by the terms of the last will and testament of said Jacob 
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Dawson, belongs wholly to them, the life estate of the widow having 
been terminated by her marriage with said Pickering. 
And that the court further decree that said plaintiffs take noth- 
ing for any improvements they or any of them may have put on 
said property, and grant to these defendants such other and 
564 further relief as equity and good conscience may require, and 
they in duty bound will ever pray. 
ISHAM REAVIS, 
Solicitor for De fendants. the He urs of Jacob Dawson. Dee'd. 


THE STATE OF NEBRASKA, | 
: ‘ > 88: 
County of Otoe, j 


Albert L. Dawson, of lawful age, being duly sworn, on oath states 
that he is one of the heirs-at-law and legal representatives of Jacob 
Dawson, deceased, and one of the defendants in this case and one of 
the parties making the foregoing separate answer; that he has heard 
the foregoing answer read over and knows the contents thereof, and 
that the same is true of his own knowledge, except as to matters 
therein stated upon information and belief, and as to al! such mat- 
ters he believes them to be true; and further he saith not. 


ALBERT L. DAWSON. 


Sworn to before me and subscribed in my presence this 20th day 
of Feb’y, 1882. 
[SEAL. ] EDWIN J. MURKIN, 
Notary Public. 


Endorsed: 8S. W. Little et al. vs. Ezekiel Giles et al. Separate 
answer of heirs of Dawson and cross-petition praying affirmative 
relief. Filed Feb. 21,1882. A.D. Burr, cl’k D.C. Isham Reavis, 
solicitor for defendants, heirs of Jacob Dawson. 


STATE OF NEBRASKA, | 
Lancaster County, | 


I, A. D. Burr, clerk D.C. in and for said county, do hereby cer- 
tify that the above and foregoing is a true and correct copy of an- 
swer and cross-petition in cause wherein 8. W. Little et al. are plain- 
tiffs, and Ezekiel Giles et al. are defendants, as same appears of file 
in my office. 

In witness whereof I have hereunto set my hand and offi- 
565 cial seal at Lincoln this 21st day of Feb’y, 1882. 
[SEAL. | A. D. BURR, Cl’k D. C. 


Transcript fee, $5.00, paid by def’ts’ atty. 
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Upon the back of said answer and cross-petition appear endorse- 
ments in words and figures following, to wit: No. 202, F. Samuel W. 
Little ef als. vs. Ezekiel Giles et al. Answer and cross-petition of 
Albert L. Dawson et al. Transcript. Filed Nov. 16, 1882. Elmer 
D. Frank, clerk. Isham Reavis, for def’ts, Dawson. 

Thereupon afterwards, to wit, on the 16th day of November, 1882, 
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motion for leave to file amendments to bill was filed in said case, 
which said motion is in words and figures following, to wit: 
In the Cireuit Court of the United States for the District of Nebraska. 


Samvuen W. Lirrie and Others, Complainants, 


| | ] ; ‘ ; —_ . 
(fom iow the above-named compiainan ind move the court 
; 
fxs 7 — weal ne f - a ee 
here for leave to file an amendment to th Ol COIBplalnt Ih the 
’ . , i] . Ae } —s > — \> | ' j } >) 7 : . 
Wanner se Ortie ne ALGAVIL OL Sanlueil Vy Lttie on hile herein. 


Y. M. MARQUETTE 
HARWOOD ano AMES, 
Plaintiffs’ Att’ys 


Upon thie back Oj said mMmovion ult pear Chaorst ments in words and 
heures following. to wit: No. 202. It, Samuel W. Little et al. vs. 
Ke zekiel Gril Se Motion ior rf ave to tile cill haments to bill. Kiled 
Nov. 16, 1882. Kilmer D. Frank, clerk 1. M. Marg uette, Harwood 
and Ames, for complainants. 

Thereupon afterwards, to wit, on the 16th day of Nevember, 1582, 
motion tor a recelver Was filed In said case, Willi hy sald motion is mn 
words and neue ~ following, LO wit : 


966 Motion for Receive 


In the United States Cireuit Court for the District of Nebraska. 


Comes now the said E. Giles, and moves the e t here to ap point a 


| the estates he re in 


recelver to take Charge, control, iis lO} 
controversy, to colleet the rents, issues, and promts thereof, and pay 


= 


j 
j 
j 


the awACS dui Or tO become qmue avgalnst sad prem ise Se ana to re- 
deem from tax sales or sale the premises occupied by 8. W. Little 
and his tenant, David May; also the premises occupied by Martha 
Alexander and her tenants, J. B. Trickey & Co., and redeem from 
tax sales any and all of the premises here in controversy that may 
have been sold for taxes, and to insure the said premises in some 
responsible in surance company, and to do any a all acts and 
things necessary the premises for the following reasons, to wit: 

l. Because Gile - has established his title at law to the estates here 
in controversy. 

2. Because the statute of limitation will run against Giles’ right to 
an action agains the various plaintiffs herein to recover the rents, 
issues, and profits from said estates before this action can finally be 
decided and determined. 


‘> 7 


3d. Because the improvements & buildings upon a large portion of 


} { 
ee 
L it 
the prem si ~ here a suit are not insured, and Cannot be sate ly in- 
sured, and “ure liable LO I be ce stroyed by tire and otherwise. 
Beeause said Giles has shown strong crounds of title to said 
t7—O45 
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estates, with reasonable probability that he will ultimately recover 
possession thereof. | 

5. There is imminent danger to a large portion, if not all, of said 
property, not only the rents, profits, and issues, but the title to the 

same in this, to wit: 
967 The premises occupied by S. W. Little and Martha Alex- 

ander are not insured; and further, about the 15th day of 
November, 1881, one W. F. Little, the relative and partner in busi- 
ness of said 3S. W. Little. bought at tax sale, from the county treas- 
urer of Lancaster county, Nebraska, the two pieces of real estate 
lastly named, for the year 1880; and about the 6th day of Novem- 
ber, 1852, Walter J Lamb, one of the attorneys for plaintiffs, paid 
the taxes against sald prem ist s, under said tax certificate, as holder 
thereof, for the year 1881, and for the said two years the amount 
thereof is about the sum of $890.00, all of which will fully and at 
large appear from the evidence filed in this action. 

6. Various and vexatious and Apr tr d suits at law and equity 
will of necessity grow out of the sale said estate for taxes unless 
this court appoints a receiver to core the rents, issues, and profits 
therefrom and pay the same. 

Because a large amount and number of plaintiffs are insolvent, 
and this defendant is without remedy unless the court appoints a 
receiver herein. Ke 

8. Because there is immediate danger both to the rents, issues, and 
pronits, but of the title to said estate, beéause of the mismanagements 
and insolvency of plaintiffs, or a large number of them. 

9. Because upon the pleadings, records, and proceedings in this 


action, upon which this action is based, as we Il as upon the several 
cases at law in this court, of Giles vs. Little et al., and against Owen 


et al., and against Alexander et al., and aateet ons Stuart et al., it is 
fairly shown that a receiver ought to be appointed by the court to 
protect said estates and the rights of all parties concerned, and _par- 
ticularly the riglits of defendants. 
L. C. BURR, 
Att'y for Giles. 


568 Upon the back of said motion for a receiver appear endorse- 
ments in words and figures following, to wit: No. 202, F. 
Little vs. Giles. In equity. Motion for a recelver. Filed Nov 
16, 1882.’ Elmer D. Frank, clerk. L. C. Burr, for Giles. 
Thereupon, aft rwards, to wit, on the 27th di: uy of November, 1882, 
a stipulation was filed in said case, which said stipulation is in words 
and figures following, to wit: 


Stipulation. 
In the Circuit Court of the United States for the District of Nebraska. 
S. W. Littte et al. vs. EzeKiet GIes. 


It is stipulated and agreed by and between the said S. W. Little 
et al. and said Ezekiel Giles that the proposed amendment to peti- 
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tion or bill may be filed in said action on this Monday, the 27th 
day of November, 1882, and that the said Giles will file his answer 
thereto instanter, and that said Little shall file their replication 
thereunto immediately, and that argument on the motion filed in 
this case for a receiver be postponed until final argument of this 
case, at this present term of court, and by Saturday, the 2nd day of 
December, 1882, said Little et a/. shall finish and complete taking 
proofon said amended Lill on their side before Examiner J. 8. 
Dales, Esq., and said Giles shall close his proof on or before Wednes- 
day, the 6th day of December, 1882, and that said cause shall stand 
for trial on the regular call of the equity docket, this present term of 
court, as soon as the court can reach the Same 
November 27th, 1882. 
EZEKIEL GILES, 
By L. C. BURR, His Atty. 
HARWOOD & AMES, 
T. M. MARQUETT, 
Att’ys for Pl ffs. 


Upon the back of said stipulation appear endorsements In 
569 words and figures following to wit: No. 202, F. 8S. W. Little 
et al. vs. Ezekiel Giles. Stipulation. Filed Nov. 27, 1882. 

Elmer D. Frank, clerk. L. C. Burr, for Giles. 


Thereupon afterwards, to wit, on the 27th day of November, 1882, 
an amended bill was filed in said case, which said amended bill is 
in words and figures following, to wit: 

To the honorable the judges of the circuit court of the United States 
for the district of Nebraska. In equity : 

S. W. Little, Samuel Arbuckle, D. B. Alexander, A. J. Sawyer, 
S. G. Owen, Lorenzo Assmessen, R. H. Oakley, Sarah J. Purcell, A. 
P. S. Stewart, Thomas R. C. Clark, Mary A. McElhinney, D. C. Kin- 
sell. Hannah Selwood, Alexander C. Huestes, W..J. Van Dorn, G. 
W. Lashus, Charles D. C. Huestes, Allen W. Hawley, A. F. Lewis, 
Samuel Arthur, G. F. Thornton, Sarah Cummings, William H. Run- 
dell, Jacob Freedman, O. P. Austin, J. A. Buckstaff, Mary T. MeNair, 
George D. Camp, Wilbur F. Kellogg, Elizabeth N. Chace, Sarah A. 
Gable, Samuel Aughey, Clarinda A. Bunstead, Elizabeth Paden, 
Martha E. Snowden, Thomas Woods, Joseph 8. Hoagland, Eliza W. 
Pillsbury, Henry V. Hoagland, W.S. Garrison, C. L. Hoofer, S. E. 
Story, V. E. Farmer, Josephine St. Louis, Frank J. Wassika, Ella N. 
Miller, John H. Schwabold, Helen Weber, Samue! Henderson, Chris- 
tine Bohlman, Joseph Richardson, Patrick Lyons, W. Santord Gee, 
Allen Cogswell, M. B. Cheeney, Mary E. Maloney, Emma A. Beach, 
Barret F. Loath, Francis D. Howell, L. 8S. Howell, Samuel D. Bacon, 
Henry 8S. Gordon, executor of the estate of E. H. Tuttle, deceased ; 
Jacob Freedman, Samuel T. English, Guy A. Barnum, H. O. Snow, 
George Warden, D. D. Muir, George W. Severance, Rody A. Prin- 
dle. Mina W. Brown, W. J. Van Dorn, and G. W. Lashus, whose bill 
of complaint has been filed herein against Ezekiel Giles, L. C. Burr, 
H. H. Wheeler, Albert L. Dawson; Carleton Dawson, infant heir of 
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William R. Dawson. deceased: M. C. Dawson, infant heir of 
570 Jacob Lb. Dawson, deceased : \I. Lu. Dawson, a Kincely, 
William A.J. Gooden.and MelitaS. C. Tilden, bring now this 
their amended and supplemental bill of complaint against the said 
defendants 
And thereupo x, Sa 
That at the date Lhe sald len d Wiis made U>\ the it irs of Jacob 
Dawson to the defendants, Burr & Wheeler, which deed 1s for fur- 


— 
~~ 
* 
fj 
~ 
— 
—" 
vv 
—_ 
- 
— 


} your or 


ther particulars hereto referred, the same was executed by five only 

y ~ — , | | \ “% . r sy 7 | Heeve 7 ' ; 
of the heirs of Jacob Dawson w » Were LIVING abl the tline Ol DiS de- 
cease, John Hampton Daws one of said heirs, having previously 


; 
4 


- 
a) 
~< 


, - ] ] ‘3? , : ;4 '% Bete — ¥ + | ’ awsri i | *« 

thereto died i@aVINeE No Ssue 11h SUPVIVINY Lilt SALG GUced Was CXe- 
“ge ay wade. aah “ans praia Fie 2 PO EP I ee ey 

cuted and delivered With i nV CONSIGCTALION Whavever. Lhat it | bs 


| ; ] , ] ] —— fo ‘ . 
true that at the time of the making of sald deed, and as a pretended 
naideration therefor. the said Burr and Wheeler executed to said 
Consik CPracion Lhnereior. Lilt m<culiti AJA i tikd ‘ LICCICE CATCUU ec] LU) Said 
i . 


heirs and their vrantors the toliowlhg agreement, to wll 


. — . , ) — : ? 
Witnesseth., that toe sald parties of thie Irst pul KO HnereDYVY agTrec 
. : ‘ ‘ 
wit! the sald trac mt tha c } r) F wl +} "Ee 
i ] iit sak dha parul i Lil ( | } it) \e ' ' S | piar- 


ties of the first part shall come into possession and be seized in fee- 


simple absolute of the estul OT any Ly rt there of, CONVOV' d by said 
parties of the second part to the said parties of the first part, then 
said parties of the first part shall quit-cla in to suid parties of the 
second part the one-third undivided interest which they as tenants ' 
in fee-simple have in said pren r,at the election of said parties 
of first part, pay to said parties of the second part the value of said 
undivided one-third interest in said.estate in cash. 

In witness whereof the said parti ve hereunto set their hands 


| ] ] 


. ‘ . ; . ’ ‘ " 4 ° 4 . i, ® ’ ‘ : . ‘ 
and seals tne day and Vear LPrst avove Witte 
om 


. 5 , y — +» Re et oll ' " : 4 | : 
of] settlement of SUILS ONne-LOITaG tieres We W1li pav to the parties 


(Signed) LC Biel 
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Witness the signature awe 


nH. FP. KEMP 


Plaintiffs aver that Lhnat th SH1d agreement was thie soli consid- 
eration or pretended consideration for said deed which passed from 
Burr & Wheeler to the said heirs ofJacob Dawson 

That at the time said e nvevance was nad three of thy said heirs 
of Jacob Dawson, to wit, Minnie S. Dawson, Melita C. Dawson. and 
Evaline Dawson Knicely, were minors, under the age of eighteen 
years, and with theexception of Evaline Dawson K nicely were unmar- 
ried: that sine the eCXeCcuLion 2] Cie (| na acre ment, to wit. 
on or about the 20th day of February, 1882. the said Minnie S. Daw- 
son and Melita C. Dawson have disaftirmed their said act of convev- 
ance, and now maintain their tit and interest in and to their uli- 
divided share of said estate, and by a pleading filed in this cause on 
said date prayed that said conys yahece, together with said COnvVeyahnce 


— . ‘ 


“nm «> 
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by Burrand Wheeler to the said Giles, may be set aside; and plaintiff 
aver that by the disaffirmation by the said minors aforesaid the said 


pretended deeds have become and are void and of no effect, and at 
} 5 ‘ ' c {3 " 1. “—. . 
all events, as to three-fifths (?) of the property in dispute herein, 


neither the defendants Burr and Wheeler nor the said Giles have or 
can have any interest or claim therein whatever. but that the only 


' x ir eh ae ae ge ) oer 
pretended Clalm or rigii and color of title to the same now CXIStLING 


} ‘ : - a | : . 
nanny OF the sald Gelenaants 1s In thre SHladl persons who were minors 
‘ i 
= i 3 2 ta re? aan ae _ } ’ : 
at the de of said deed: and plaintiffs ave r LHnat at the date of said 
} +’ r - , } 7 : : 
qIsamMrination said minors ha | arrived at the acre of matrority. 
>] | — . : . 4] ' \7 4 ’ ‘1? 
MINIS the cry tbr Liveit tiie suial UWiellta ©. Daw SO} and 
‘ : | } y . . 
Minnie S. Dawson are not only proper but absolutely neces- 
gy jay ‘ ' '¥ 7: tiyy : , 7 crit y* ; ’ r} »>* ‘ a ‘ . : } . 
ai as szil ‘ eee _ ; | Chiis ait i ™"Liit t}i CULLUI yt rsv. ali Mal | it Iss 1¢ 


is not wholly between Giles on the one hand and these plain- 


Plaintiffs further aver that since the date of said conveyance, or 
pretended conveyance, by the said heirs of Jacob Dawson to Burr 
: ‘heeler, and prior to the 20th day of February, 1882, the said 
Wilham R. Dawson and the said Evalin Dawson Knicely became 
deceased, the said William R. Dawson leaving issue him surviving, 


ne aca oo Ge res . , 
ton Dawson, and the said Evaline D. k hiceiVy leaving her sur- 


And the plaintiffs further sav that on the said 20th day of Feb- 
ruary, ISS2, the said Albert L.. Dawson, together with the said Carle- 
, deceased, joined 


’ 


ton Dawson, minor heir of Wiliam R. Dawson 

in said pleading filed herein by said Melita C.and Minnie 8., which 

pleading charges thr act to be that the said deed and conveyance 

by the said Dawson's heirs to the said Burr and Wheeler was ob- 
. : \ 


tained from the erantors therein through and bv means of mis- 


representations and fraud on the part of said Burr and Wheeler, 
and that the same was made by the said grantors to the said Burr 
WV Wheeler \\ ith the sole and eXpress inten LO ¢ nable the said Burr 
WV W hee ler to prosectile act ions in their OWl) hamMe tor the recovery 
roperty thereinafter described for the benefit of said grantors, 


+} + aneeinadl | ‘| scl mW ee ] : > on 
rthner avering that the sald convevance bv the suid But rW 


Wheeler to the said Giles was made without the knowledge and 
privity or consent of the said grantors or any of them, and in fraud 
of their nights under said contract and without any-consideration, 
and that the said Giles had kpowledge of the rights of the said 


‘| - ; nicl hatar :; 1 ot _T 
he premises at and before the time of the said convey- 


erantors nt 


And the plaintiffs submit that by virtue of said agreement here- 
tofore referred to and set out said deed from the said Dawsons to 
the said Burr & Wheeler created nothing further Or creater than a 

personal trust in said Burr & Wheeler, which they had no 
Dio right OF power Lo Convey or cd legate to the said Giles or any 


at the said John Hampton Dawson, 
one of the heirs of the said Jacob Dawson, deceased, after he had 
arrived at the age of discretion, and had attained his majority, and 
after the decease of said Jacob Dawson, sold and conveyed, as the 
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attorney-in-fact of the said Editha J. Dawson, the following tracts of 
land for their fair and full value, to wit: Lots No. three (8) and four 
(4), in block No. forty-seven (47), in Dawson’s addition to South 
Lincoln ; lots Nos. seven (7), eight (8), & nine (9), in block No. 
thirty-one (51), in Dawson’s = lition to South Lincoln, in the county 
of Lancaster and State of N ebr: isk: _ lots Nos. one, two, and three 
(1,2, & 3), in block No. thirty-eight (88), in Dawson’s addition to 
South Lincoln; block No. thirty-nine (39) in Dawson’s addition to 
South Lincoln, in the county of Lancaster and State of Nebraska ; 
block No. forty-one (41) in Dawson’s addition to South Lincoln, in 
the county ol Laneaster, State of Nebraska: block No. (33) thirty- 
three, 1 $ere addition to South Lincoln; lots four, five, and 
six (4, 5, & 6), in block No. thirty-eight (38), 1n Dawson’s addition 
to South Pine ty block No. thirty-two in Dawson’s addition to 
South Lincoln; lot number four (4), in block number thirty-one 
(31), in Dawson's addition to South Lincoln, all in) the counLY of 
Laneaster, state of Nebraska. 

And plaintifis aver that at and before the making of said sale and 
ediuveyance as aforesaid the said John Hampton Dawson stated and 
repre sented to the several] purchase rs of the said tracts of land re- 
spectively, and to the public rener% ally, that the said Editha J. Daw- 
son had a good and perfect title in fe -simple toall and every of the 
same, and thereby made, executed, and delivered to the respective 
purchase rs of the tracts of land purchas d by them as aforesaid, as 

the attorney-in-fact of the said-Editha J. Dawson, under a cer- 
574 tain written power of attorney to him executed by her, deeds 

of conveyance therefor, containing full covenants of title and 
of seizure, and of right to convey, and of general warranty, upon 
which statements and representations and covenants the said pur- 
chasers, and every of them, relied, believing the same to be true. 

Plaintiffs therefore submit, as to the interest of the said John 
Hampton Dawson in and to any of the lands here in dispute as the 
heir of said Jacob Dawson, deceased, the said John Hampton Daw- 
son in his lifetime, and the other aforesaid heirs of the said Jacob 
Dawson, deceased, and the issue of said heirs, and the sald Burr a 
Wheeler, and said Ezekiel Giles are all and every of them estopped 
from setting up OF pretending to have any interest or claim in and 
to any of the lands so by the said John Hampton Dawson sold and 
conveyed. 

And plaintifis further say that the said John Hampton Dawson, 
subsequently to the decease of said Jacob Dawson, sold and caused 
to be sold by the sald Kditha a. Dawson large tracts and portions of 
land here in controversy, and received therefor the sum of about 
$9,000, which sum was taken and converted by the said John H: amp- 
ton Dawson to his own personal use as an advance and satisfaction 
of so much of his interest and expectancy as the heir both of the 
said Jacob Dawson, decease 5 and of the : Sil ic Kaditha pg Dawson. 

Plaintiffs further submit, as to all of said land and real estate the 
proceeds of the sale of which was so converted by said John H: am p- 
ton Dawson to his own use, the said Jolin Hampton Dawson in his 
lifetime and all the heirs of the said Jacob Dawson, deceased, and 
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the issue of such, the said heirs as are now deceased, and the said 
Burr & Wheeler and the said Giles are and ought.to be estopped 
from setting up and pretending to have any claim or title in or to 
the same, or any part thereof. 
O75 Plaintiffs further say thata large and considerable portion 
of the said land herein [in] controversy belonging to the said 
Jacob Dawson, now dead, were sold subsequently to the Ist day of 
July, 1874, by the defendant, L. C. Burr, acting, on behalf of said 
Editha J. Dawson, as her agent, and by and with the advice, con- 
sent, and co-operation of the said William R. Dawson, and that the 
said Lionel C. Burr and William R. Dawson represented and stated 
to purchasers of each of said tracts of land, respectively, and the 
publie generally, at and before the times of said sales aforesaid, that 
the said Editha J. Dawson had a good and perfect title to the same 
in fee-simple, upon which said statements and representations the 
said purchasers implicitly relied, and upon the inducement thereof 
purchased their said several tracts and lots of said land and paid the 
purchase price for the same, respectively, to the said Burr and the 
said William R. Dawson and went into possession of the same and 
made vast and valuable improvements thereon; and that the said 
several tracts, and a particular description thereof,so sold by the 
said John Hampton Dawson and by the said L. C. Burr and Will- 
iam R. Dawson will more particularly appear by referetice to proofs 
on file in this case, reference to which the plaintiffs pray may be had 
if necessary. 

Plaintiffs further say that at the time the said L. C. Burr and H. 
H. Wheeler made their said pretended conveyance of the property 
in controversy to Ezekiel Giles, nor at any time before or subsequent 
thereto, the said Giles did’ not pay, or promise to pay, to the said 
Burr & Wheeler, or either of them, any consideration therefor what- 
ever, nor has any consideration therefor ever been received or con- 
tracted for by the said Burr and Wheeler,or either of them, but that 
as the sole consideration for said conveyance the said Ezekiel Giles 
executed and delivered to the said Burr & Wheeler the following 

agreement in writing, to wit: 
O76 This instrument, made and entered into this 27th day of 

April, 1880, between Ezekiel Giles, of Clay county, Lowa, 
party of the first part, and Hiland H. Wheeler and Lionel C. Burr, 
of Lincoln, Laneaster county, Nebraska, parties of the second part, 
witnesseth : That the said parties of the second part, by deed of 
even date herewith, have conveyed to the said party of the first 
part certain lands and premises in Lancaster and Otoe county, 
Nebraska, which were conveyed to the said second parties by the 
heirs of one Jacob Dawson, deceased, reference to which said deed 
is herein had for a more particular description of said land and 
premises, which said lands and premises have not yet been reduced 
to possession by said second parties, but are claimed by various per- 
sons. Now it is mutually covenanted that the said parties of the 
second part shall,and they hereby agree to, prosecute all suits against 
said claimants at the expense of said first party for the possession of 
said premises, and to render or procure all necessary legal assistance 
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for such purpose, and the party of the first part, in. consideration 
thereof, and of the conveyance to him aforesaid, hereby agrees to 
pay all the expenses of such suits as may be necessary as aforesaid ; 
and in the event of final success of any such suits to pay the said 
Hiland Li. W heeler and ag Lion el C . Burr the value of one- 
third of said lands and premises thie possession of which is SO re- 
covered, and the said party of the first part does also agree to assume 
and discharge and pay off all indebtedness arising or to arise by 
reason of a certain contract dated November 10, 1879, between said 
parties of the second part and the afore -refer! ‘ed-to heirs of said 
Jacob Dawson, and to save hart miless said parti es of the second part 
therefrom. 
Reference to sald contract for a more particular deseription of the 
covenants therein contained is herein had. 
577 In witness whereof the parties hereto have hereunto set 
their hands and seals the day and vear first above written. 
EZEKIEL GILES [SEAL 
L. C. BURR. meg 
HILAND H. WHEELER. [skAt. | 
Signed, sealed, and delivered in presence of— 


CHARLES P. GILES 


Plaintiffs therefore submit underadvice of counsel thatthe said last- 
named deed, together with the said agreement, do not purport to 
convey from the said Burr & Wheeler to the said Giles any interest 
or estate in or to said land, or any part thereof, and that said fact is 
made further to appear by the circumstances that on the 3 day of 
July, 1880, the said Ezekiel Giles, together with his wife, Lydia 
Giles, executed and delivered to the said L. C. Burr a certain power 
of attorney in words and figures following, to wit: 


Know all men by these presents that we, Ezekiel Giles and Lydia 
Giles, wife of said Ezekiel Giles, both of Spencer, county of Clay, in the 
State of Iowa, have made, authorized, and appo uted, and by these 
presents do make, authorize, and appoint Lionel C. Burr, of Lincoln, 
Lancaster county, Nebraska, our attorney for us, and eae h of us, In 
our hames to enter into and take possession of all parties lands, tene- 
ments, and real estate whatsoever in the counties of Lancaster and 
Otoe, Nebraska, whereof either of us now or hereafter may be by any 
way or means entitled to or interested in. 

Also for us in our names to commence and prosecute any action 
at law or in equity to recover possession of said real estate, and to 
compromise any and all claims held by any and all persons against 

said real estate as in his judgment he shall deem meet. 
078 Also for us and in our names to grant, bargain, sell, lease, 

mortgage, or otherwise dispose of said premises, and for us 
and in our names to make, deliver, or receive good and sufficient 
deeds, leases, conveyances, and all other instruments necessary to 
express or carry out the powers herein granted to said Lionel ©. 
Burr; and we do hereby empower said Lionel C. Burr as our attor- 
ney and in our names to manage and control said real estate as fully 


inten s: ast T 
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as we or either of us could if personally present, hereby ratifying and 
confirming whatever our said attorney may do or cause to be done 
in and about said real estate by authority of these presents. 
In witness whereof we have hereunto set our hands and seals this 
ord day of July, 1880. 
EZEKIEL GILES. [seat. 
LYDIA GILES. a 


Signed, sealed, and delivered in the presence of— 


M. E. GRIFFIN. 


Plaintiffs therefore submit that the said surviving heirs of Jacob 
Dawson and the said Carleton Dawson and the said Burr and Wheeler 
are the sole and only A cahares in interest in this action adverse to these 
plaintiffs. 

Plaintiffs further aver that the whole money consideration received 
by the said Editha J. Dawson for the sale and conveyance of the 
real estate in controversy, situated in block numbered 54, Lincoln, 
Nebr., was used by said Editha J. Dawson and by her agent and at- 
torney under her direction for the payment of the debts of the said 
Jacob Daw son, deceased, amounting to the sum of about $5,000 and 
upwards, whie h existed against him at the time of his de th and at 
the time of the said sales and conveyances, and for further purpose 
of building a suitable dwelling-house for the habitation of the said 
Mditha J. Dawson and her children, the said heirs of said Jacob Daw- 
son, deceased. 

And plaintiffs submit, under advice of counsel, that as to 

579 said last-deseribed real estate each and all of said heirs of the 

said Jacob Dawson and all and every person or persons claim- 

ing by, through, and under them or any of them are estopped from 

setting up or pretending to have any interest, right, or title in and 
to the same, or any part thereof. 

Plaintiffs further aver that the said William R. Dawson, Albert 
L.. Dawson, Melita C. Dawson, and Minnie 8. Dawson, Editha J. 
Dawson, L. C. Burr, and Hiland H. Wheeler, further for the pur- 
poses of carrying into effect their said wicked and unlawful conspir- 
acy, further conspired together to cause the said Editha J. Dawson 
to marry, and that in pursuance with the said conspiracy said Editha 
J. Dawson did, on or about the — day LS79, intermarry with 
one H. N. Pickering; and that further for the purpose of carrying 
said conspiracy into effect, the day for said marriage having been 
fixed by agreement between the said Pickering and Editha J. Daw- 
son, the same was, at the instance of the said William R. Dawson, 
Albert L. Dawson, and the said Burr and Wheeler, postponed for an 
interval of about two weeks for the purpose of affording tlhe oppor- 
tunity for the execution of the said agreement between the said 
Dawson heirs and the said Burr & Wheeler, and previously thereto, 
by the consent and connivance of the said Editha J. Dawson and 
the said Dawson’s heirs and the said Burr, the said marriage has 
been postponed from time to time during an interval [of] more than 
two years, for the purpose of enabling said Editha J. Dawson and 
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said L. C. Burr and the said William R. Dawson to sell and dispose 
of the residue and remainder unsold of the said lands and lots in 
contro, eCrsy belonging to the estate of the said Jacob Dawson, de- 
ceased ; and that as a further evidence of such conspiracy the said 
Albert L. Dawson and William R. Dawson, after the consumation of 
sald marriage, by force and viol nce did compel the said Pickering 

to separate from, and thence continue thereafter to live sepa- 
580 _—si rate from, the said Editha J. Dawson, and that at the time of 

the separation, and immediately prior thereto, that the said 
William R. Dawson distinctly avowed that the purpose of said 
marriage had been to enable the said heirs of said Jacob Dawson to 
recover back the possession of all the said real estate belonging to 
the said Jacob Dawson so by the said several parties at the said 
several times sold as aforesaid. 

Plaintiffs further aver that on the Ist day of April, A. D. 1880, 
the said Hiland H. Wheeler and Lionel C. Burrand Aldana Burr, his 
wife, by deed of conveyance bearing that date, duly executed and ac- 
knowledged and delivered to one Carlos C. Burr, or attempted or pre- 
‘tended LO COnVeY LO sald Carlos U. Burr, but without any considera- 
tion the I" for. the following-deseri bed lands, LO wit: Lot- numbered 
one (1), two (2), three -(3), and four (4), in block numbered twenty- 
two (22); also all of block numbered forty-nine (49); also all of 
block numbered forty-eight (45), except lot numbesed ten (10): also 


— 


all of block numbered forty-four (44), in Dawson’s addition to South 
Lincoin, being part of the land here in controversy, and lots num- 
bered nine (D), ten (10), eleven (11), and twelve (12), in said block 
numbered forty-four (44) ; also lots numbered one (1), three (3), four 
(4), ten (10), eleven (11), and twelve (12). Wn sald block num bere d 
forty-eight (48); and also lots numbered one (1), two (2), three (3), 
four (4), five (5), six (6), seven (7), and (8), in said block numbered 
forty-nine (49), now belong In st veralty to divers of these plaintiffs, 
and the plaintiffs aver that the said deed to the said Carlos C. Burr 
was a secret, and the clandestine conveyance made for the purpose 
further to cloud and encumber the titles of said lands in the plaintiffs 
owning the Sane ; that said deed has hever been made of record, 
but, as [a] prearranged agreement between said L. C. Burr and H. H. 
Wheeler and the said Carlos C. Burr, who is the brother of 
981 said L. C. Burr, has been at all times concealed by the said 
Carlos C. Burr, and the existence thereof first came to the 
knowledge ot these plaintiffs, Or any ot them, On the Lith day of 
November, A. D. 1852, and these plaintiffs submit under advice of 
counsel that as to the lands described in said deed neither the said 
L. C. Burr and H. H. Wheeler nor the said Giles have or can claim 
to have any title or interest in or to the same, and the plaintiffs 
submit that the said Carlos C. Burr ought to be made a party de- 
fendant herein, and therefore pray that the most gracious writ of 
subpcena may issue, and that the said Carlos C. Burr may be re- 
quired to make full and true answer, but not under oath (answer 
under oath being hereby expressly waived) touching the several 
matters and things herein alleged and complained of as to him. 
Wherefore plaintiffs submit that for the reasons aforesaid, the sev- 
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eral facts and circumstances, all of which have at all times been well 
known to each and all of the defendants herein, that the said heirs 
of Jacob Dawson, deceased, each and all of them, and all persons 
claiming through or under them, or any of them, are and ought to 
be estopped from setting up or claiming any right, title, interest, or 
estate in and to the land in controversy in this action, or any part 
of the same. 

T. M. MARQUETT, 

HARWOOD anp AMES, 

Att’y- for Pl jf-. 


Upon the back of said amended bill appear endorsements in 
words and figures following, to wit: No. 202. F. Samuel W. Little ef 
al. Us. kezekiel Giles et al. Amended hill. iled Nov. 27th, 1SS?. 
Kilmer 1). Frank, clerk. 7. Marquett, Harwood and Ames. so- 
licitor- for comp 'ts. 

Thereupon afterwards, to wit, on the 27th day of November, 1552, 
[the] answer of Giles to amended bill was filed in said case, which 
said answer is in words and figures following, to wit 


582 In the Cireuit Court of the United States, District of 
Nebraska. 


The answer of Ezekiel Giles, one of the defendants, to the amended 
and supplemental bill of complaint of 5. W. Little, Samuel Ar- 
buckle, D. B. Alexander, Ae d Sawyer, Ss. G. Owen, lorenzo 
Assmesson, R. H. Oakley, Sarah J. Purcell, A. P. 5S. Stuart, Thomas 
R. Clark, Mary A. McElhinney, D.C. Kinsell, Hannah Selwood, 
Alexander C. Huestis, W. J. Van Dorn, G. W. Lashers, Charles D. 
C. Huestis, Allen W. Hawley, A. F. Lewis, Samuel Arthur, G. F. 
Thornton, Sarah Cummings, William H. Rundell, Jacob Freed- 
man, O. P. Austin, J. A. Buckstaff, Mary MeNair, George D 
Camp. Wilbur F. Kellogg, Elizabeth N. Chase, Sarah A. Gable, 
Samuel Aughey, Clarinda A. Bumstead, Elizabeth Paden, Martha 
ly. Snowden, Thomas Woods, Josephs. Hoagland, elizabeth W. Pills- 
bury, Hieury V Snowden, W.S. Garrison, ©. L,. Hooper, S. E. Story, 
V. KE. Farmer, Josephine St. Louis, Frank J. Wassika, Ellen N. 
Miller, John H. Schwabold, Helen. Weber, Samuel Henderson, 
Christine Bohlman, Joseph Richardson, Patrick Lyons, W. San- 
ford Gee, Allen Cogswell, M. B. Cheeney, Mary Ek. Maloney, Emma 
A. Beach, Barrett F. Loath, Francis D. Howell, L. S. Howell, 
Samuel D. Baeon, Henry 8. Gordon, executor of the estate of E. 
H. Tuttle, deceased ; Jacob Freedman, Samuel P. English, Guy 
A. Brewn, H. O. Snow, George Warder, D. D. Muir, George W. 
Severance, Rody A. Prindell, Mina W. Brown, W. J. Van Dorn, 
and G.:W. Lashers, plaintiffs. 


This defendant, now and at all times hereafter saving and — to 
himself all right and benefit of exception which may be had or taken 
to the said amended and supplemental bill, for answer thereto says : 

I. This defendant says that the deeds conveying the premises 
here in question made to the said Burr and Wheeler, bearing 
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date on the 15th of September, 1879, were executed, one by 
583 William R. Dawson, Sarah H. Dawson, his wife, Milita C. 

Dawson, since married to Mr. Tillman, and Minnie 8S. Daw- 
son, who was then and still is a minor, the other by Albert Dawson 
and Mahala J. Dawson, his wife, A. A. Knicely and Elvaline 
Knicely, his wife, the said Eveline before her marriage being Eve- 
line Dawson and a daugliter of the said Jacob Dawson, deceased ; 
and the suid two deeds were duly executed and delivered to the said 
Burr and Wheeler at the several days at which they on their face 
appear to have been acknowledged by the grantors respectively 
therein. John Hampton Dawson died in 1871. The consideration 
for the said two several deeds was the sum of $200 in cash paid by 
said Burr and Wheeler to the said grantors, and the agreement, a 
part whereof is set out in the said amended and supplemental bill 
on the third page thereof, and bears date the 10th of November, 
1879, and was made between William R. Dawson, Albert Dawson, 
Minnie Dawson, Melita Dawson, and Eveline Dawson Knicely, on 
the one side, and the said Burr and Wheeler on the other side, a 
‘ copy of which is hereto attached marked “A” and made a part 
hereof. 

II. This defendant denies that when she made the one of said 
deeds executed by her Eveline Dawson Knicely was a minor, and 
says that she was more than eighteen years old; and this defendant 
denies that either she, the said Eveline, or the said Minnie &S., or the 
said Melita C. have or could disaffirm their said deed to the said 
Burr and Wheeler, because he says that on or about the 13th of 
January, 1852, the said Melita C. had attained her majority, she on 
said day being sixteen years und more old, and having intermarried 
with the said Tillman, and the said Minnie being at the day of the 
filing of this answer stilla minor. On said 13th of January, 1882, 
the said Melita C. made her certain deed of conveyance, bearing 
date on the 2nd day of January, 1852, whereby she duly conveyed 

all of the lands and premises here in question to this de- 
5S4 fendant. il COpy of which is hereto annexed, marked ™ gg 

and made a part hereof. Wherefore this defendant denies 
that by all or any or either of the alleged acts of disaffirmance on 
the part of any of the parties to the deeds, or either of them, first 
hereinabove mentioned were or are void or of no effect as to any 
part of the lands and premises therein conveyed, or that the said 
Burr aud Wheeler, or this defendant, have or can have no interest 
or claim therein, or that all or any claim, right, or color of title is 
now in the said minors, or that the said Melita C.and Minnie S. are, 
or either of them is, a proper or necessary party to this suit, or that 
the issues therein are not wholly between this defendant and said 
plaintiffs. 

IIT. Since the said deeds hereinbefore mentioned were made, and 
prior to the 22nd of February, 1882—that is to sav, on the 25th of 
December, 1880—the said William L. Dawson died, leaving Carlton’ 
Dawson, his son, him surviving. And the said Eveline died about 
the Ist of February, 1881, after this cause of action was removed 
out of the district court of the State of Nebraska for the county of 
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Lancaster into this court. A pleading was filed in the former court, 
purporting to be an answer and cross-bill on behalf of Albert L. 
Dawson, Carleton Dawson, Melita C., and Minnie S., but the same 
was so filed without any authority in law. As to the contents and 
allegations therein this defendant does hot know and cannot state 
whether the same are truly set out In said amended and supple- 
mental bill, and prays leave to refer thereto should it be necessary to 
do so. But the defendant denies that the deeds first hereinbefore 
mentioned, or either of them, was obtained by misrepresentations or 
fraud, or made for the sole Or express intent to enable the sald Burr 
and W heeler to prosecute actions In their names tor the recovery 

of the property therein described, or any thereof, for .the 
O59 benefit of the said gvrantors, or that the deed of said Burr and 

Wheeler to this defendant was made in fraud of the rights of 
the said grantors, or without consideration, or that this defendant 
had any knowledge of any rights in said premises, or any thereof, in 
favor of any of the heirs of the said Jacob Dawson, at or before the 
said conveyance to him. 

IV. This defendant does not know and has not been informed, 
save by the said amended and supplemental bill, and cannot set 
forth as to his belief or otherwise, whether the said John Hampton 
Dawson, acting as the attorney-in-fact of the said Kaditha dh Dawson, 
conveyed all or any or either of the lands in that behalf in the said 
bill mentioned, or made to the purchasers of the premises SO COn- 
veyed the representations in that behalf in the said bill alleged. 
But this defendant Says that forasmuch as all and every the said 
deeds were made, and the said John HH. dis d belore the said Kditha 
J. intermarried with the said Pickering, no estate under or by virtue 
of the said will and the terms thereof ever vested in the said John 
H..or by or through or on account of him, either mediately or imme- 
diately, ever came to this defendant. 

W herefore this defendant submits that he is not in anywise estopped 
‘oO Claim the said. estates here in question, and all thereof, by reason 
of anvthing said or done or committed by the said John H. Dawson. 
And this defendant says that he does not know and has not been 
informed, save bv the said bill, and cannot set forth as to his belief 
or otherwise, whether the said’ John H. converted to his use any of 
the proce eds of the sale of the sald lands sold or conveyed by him, 
as the attorney-in-fact of the said Editha J., as an advance or In satis- 
faction of any part of his interest or expectancy in the said lands, or 

any thereof, as heirs of the said Jacob and Editha J. Dawson. 
OS6 V. This defendant denies that the said L. B. Burr ever repre- 

sented or stated to any purchaser from the said Edith J. of 
any of the premises here in question, or to the publie, that she, the 
said Edith J., had a good or perfect title to the same, or that upon 
said allewed statements or representations the said purchasers, or any 
of them, relied or made their said alleged purchases or paid the pur- 
chase price of the premises so purchased by them, respectively, or 
“ny part thereof, or entered Into possession thre reoft, or made Vast, 
valuable, or any improvements, or that this defendant paid or prom- 
ised no consideration to said Burr and Wheeler for the deed in said 
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bill mentioned from them to him, or that the said deed passed to 
this defendant no interest or estate in or to the said land or any part 
thereof, or that the same uppears by the power of attorney lhe ade by 
this defendant to said Burr set out in said bill, or that the surviving 
heirs of the said Jacob or the said Carleton Dawson or Burr and 
Wheeler are the sole or only parties in interest in this suit adverse 
to the said plaintiff. 

And this defendant alleges that the said Burr had no knowledge 
of the said will or the terms or effect thereof until the 12th day of 
September, 1878, nor did he ever state to any one of said plaintiffs 
what the terms or effect of said will were, nor in any way discuss 
the same with them. or either of them, while, on the other hand, 
they and each of them, before their respective purchases, had seen, 
read, and knew the contents, terms, ana effect of the said bill, 

VI. And this defendant says that on the 27th of January, 1SS2, 
this defendant commenced in this court his certain action against 
Samuel J. Owen and R. H. Oakley for the recovery of the posses- 

sion of that certain piece or parcel of land described as _fol- 
587 lows: Nineteen feet five and one-half inches off of lots five 

and six, in block fifty-four, in the city of Lincoln, more fully 
described as follows : Kighteen feet nine and one-half inches off of 
the east side of lot six, in said block, commencing at the center of the 
west wall of the building occupied by Mrs. Alexander and running 
due west nineteen feet five and one-half inches to or near the center 
of the wall of the building occupied by 8. W. Little next west; that 
the said defendants answered the petition filed by this defendant in 
said action by a plea in abatement, alleging that the conveyances 
made by the said Dawsons to said Burr and Wheeler, and by said 
Burr and Wheeler to this defendant, were without consideration and 
passed and were intended to pass no title to him; were made and 
contrived for the purpose of making a case cognizable by this court; 
which plea was heard upon proof adduced by the parties, and by 
this court was overruled, as by the said plea and the judgment thereon 
remaining of record in this court will on reference thereto more 
fully appear; that pending the said plea the said plaintiffs and this 
defendant made their certain stipulation in writing, a copy of which 
is hereto annexed, marked “C,” and made a part hereof; that the 
said Owen and Oakley are parties plaintiff in this cause, and the 
premises in question in said action are a part of the premises here 
in dispute. Wherefore this defendant submits that as to all and 
every the matters and things pleaded and alleged in the said plea in 
abatement the said pl: intiffs are concluded and cannot be heard to 
allege or agitate the same in this suit. 

VII. And this defendant denies that all or any of the money re- 
ceived by the said Edith J. for the sale and conveyance of all or 
any of the real estate in controversy in block fifty-four, in Lincoln, 
was used by her, or her agent or attorney, under her direction, or 

otherwise, for the payment of the debts of the said Jacob, 
088 amounting to $5,000, or any other sums, or of building a suit- 
able dwelling for the habitation of the said Edith J. or her 
children, or that this defendant or all or any of the persons 
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or parties through whom he claims is estopped to set up or pretend 
to have any interest, right, or title in or to the same and every part 
thereof. 


VIII. This defendant denies each and every allegation in the 


said bill contained whereby the said Edith J. Burr Wheeler and 
the heirs of the said Jacob are charged with contriving the marriage 
of the said Edith J. with said Pickering, or that they or any of 
them contrived or procured their separation. 


IX. This defendant denies that the said Burr and Wheeler ever 
made to Carlos C. Burr any deed or conveyance of any of the prem- 
ises here in question or that the said Carlos C. Burr is a proper party 
hereto. 

X. And this defendant denies all combination and confederacy 
wherewith he is in and by the said bill charged, without that any 
other matter or thing material or necessary for this defendant to 
make answer unto, and not herein and hereby well and sufficiently 
answered unto, confessed, and avoided, traversed or denied, is true 
to the knowledge or belief of this defendant; all which matters 
and things this defendant is ready to aver, maintain, and prove, as 
this honorable court shall direct, and humbly prays to be hence dis- 
missed with his reasonable costs and charges in that behalf most 


L. C. BURR, 
Att'y for Giles. 


wrongfully sustained. 


JI.M. WOOLWORTH, 
Of Counsel. 


DisTRICT OF NEBRASKA, 88: 

L. C. Burr, being duly sworn, says I am the solicitor for the de- 
fendant in the above answer: that he is a non-resident of and absent 
from this State, and it is impracticable to obtain his oath of verifi- 
cation to the abeve answer before it will be necessary to file the 

Same, 
oSY I have read the said answer and know the contents thereof, 
and the same is true of my own knowledge, except as to the 
matters therein stated on information and belief, and as to those 
matters Jie believes it to be true. 
L. C. BURR. 


Subscribed in my presence and sworn to before me this 27th day 


of November, A. D. 1882. 
ELMER D. FRANK, Clerk. 


Exuipit A. 


This instrument, made and entered into this tenth day of No- 
vember, 1879. between Lionel C. Burr and Hiland H. Wheeler, both 
of Lancaster county, Nebraska, party of the first part, and William 
R. Dawson, Albert Dawson, Minnie Dawson, Melita Dawson, and 
Eveline Dawson Knicely, Dawson, leirs-at-law of Jacob Dawson, 
deceased, parties of the second part: 

Witnesseth that the first parties of the first part do hereby agree 
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with the said parties of the second part that whenever the said 
parties of the second part shail come into the possession and be 
seized in fee-simple absolute of the estate, or any part thereof, con- 
veyed by said parties of the second part to said parties of the first 
part, then said parties of the first part shall quit-claim to said parties 
of the second part the one-third undivided interest which they, as 
tenants in fee-simple, have in said premises, or, at the election of said 
parties of the first part, pay to the said parties of the second part 
the value of said undivided one-third interest of said estate in 
cash. 

In witness whereof the said parties have hereunto set their hands 
and seals the day and year above first written. And if any moneys 
come into the hands of us by way of settlement of suits herein, one- 
third thereof we will pay to parties of second part after deducting 
expenses. 

L. C. BURR. 
HILAND H. WHEELER. 


590 Witness to signatures— 
J. P. KEMP. 
Endorsed. 


For value received, to wit, the sum of five dollars in hand 
paid by the heirs of Jacob Dawson, with receipt whereof 1s hereby 
acknowledged, we do hereby jointiy and severally guarantee the 
performance and fulfillment by said L.C. Burr and H. H. Wheeler 
of the within agreement with said heirs and all the conditions thereof 
mentioned therein. 

Dated Lincoln, Neb.. Jan. 14th, 1882. 

C. C. BURR. 

J. R. WEBSTER. 

A. D. BURR. 

PRANK I SHELDON. 
WM. M. CLARK. 


Exurpir B. 


This indenture, made this second day of January, A, D. 1882, be- 
tween Melita C. Dawson Tillman, wife of Joseph Tillman, late Melita 
C. Dawson, daughter of Jacob Dawson, deceased, of Cass county, 
Nebraska, party of the first part, and Ezekiel Giles, of Clay county, 
Iowa, party of the second part, witnesseth: That the party of the 
first part, in consideration of one dollar to her in hand paid, the 
receipt whereof is hereby acknowledged, has sold, aud by these 
presents doth grant, bargain, sell, convey, and confirm unto the said 
party of the second part, his heirs and assigns, forever all those certain 
tracts, pieces, and parcels of land more particularly known and de- 
scribed as follows, to wit: All those certain tracts, pieces, or parcels 
of land situated in the county of Lancaster and State of Nebraska, 
more particularly known and described as follows, to wit: The west 
half of the southeast quarter of section nineteen, township ten 
north, range seven east, of the sixth principal meridian, contain- 
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ing eighty acres; the southeast quarter of the southeast 
591 quarter of section thirty-five, township ten north, range 

six east, of the sixth principal meridian, containing 40 acres; 
the northwest quarter of the southwest quarter of section SIX, townh- 
ship ten north, range seven east, of the sixth principal meridian, con- 
taining 40 acres; the east half of the northeast quarter of section 
thirty-five, township ten north, range six east, of the sixth principal 
meridian, containing 80 acres; the west half of the northwest quarer 
of section twenty-four, township ten north, of range six east, of the 
sixth principal meridian, containing 50 acres; also the west half of 
the northeast quarter of section nine, township nine north, of range 
thirteen east, of the sixth principal meridian, lying and being in 
Otoe county, Nebraska, containing 80 acres; also the north fifty feet 
of lot number nineteen, of block number fifty-four, of the city of 
Lincoln, Laneaster county, Nebraska, according to the original sur- 
vey and plat of the town, now city, of Lincoln aforesaid, being all 
that tract of land bounded and described as follows: Beginning at 
the northwest corner of said lot nineteen, running thence east fifty 
feet; thence south to the east line of said lot fifty feet ; thence 
west fifty feet; thence north fifty feet to the place of begin- 
ning; also the west half of lot three, and all of. lots four, five, and 
six, in said block fifty-four, in said city of Lincoln; also all of lot 
six (6), in block forty-one, In said city of Lincoln, according to the 
original survey and plat of the town, now city, of Lincoln aforesaid, 
together with all and singular the tenements, hereditaments, and 
appurtenances thereto belonging or in any wise appertaining, and 
also all the estate, right, title, interest, claim, and demand, as well 
in law as in ecuity, which the said party of the first part now has, or 

ever has had, in and to the and each of the above-described 
592 parcels of land, with the appurtenances, and especially such 

as accrued to her as the heir or devisee of Jacob Dawson afore- 
said. 

This instrument is made and executed by the said party of the 
first part with the intention and for the purpose to, and she hereby 
does by these presents, ratify and confirm in all things and respects 
a certain conveyance made by and between herself as Melita C. Daw- 
son and others (who were children and heirs-at-law of Jacob Daw- 
son aforesaid), parties of the first part, and Lionel C. Burr and Hiland 
H. W heeler, parties of the second part, dated the 15th day of Sep- 
tember, A. D. 1879, and acknowledged the 5rd day of December, 
1879, at the time and execution of which said conve yance she was ¢ 
minor, unmarried, and under the age of eighteen years. This in- 
strument is also made and executed by said party of the first part 
with the intention and for the purpose, and by these presents she 
hereby declares she does, and does disaflirm, annul, set aside, avoid, 
and cancel in all respects, as far as in her power lies or as she legally 

“an do, or so far as she is concerned or interested in, a certain con- 
veyance executed by herself as Melita C. Dawson and others (who 
were children and heirs-at-law of Jacob Daw son aforesaid), parties of 
the first part, and Herman G. Shaberg, party of the second part, 
49—648 
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dated and executed September 12,1878, at which said time and date 
of execution she, the said Melita C. Dawson, was a minor, unmarried, 
and under the age of eighteen years, and recorded in the county 
clerk’s oflice of Lancaster county, Nebraska, in Book 7 of Deeds, at 
page 336 of the deed records of said Lancaster county, which said 
deed was executed by her while a minor as aforesaid and purported 
to convey lots five and six, in block forty-one, in said city of Lin- 
coln. This instrument is made for the further purpose of confirm- 
Ing the title to all the above-described tracts, pleces, and puar- 
593  cels of land in the aforesaid Ezekiel Giles, grantee and as- 
signee of the said Burr and the said Wheeler as aforesaid. 
In witness whereof the party of the first part has hereunto set her 
hand and the seal the day and year first above written. 
MELITA C. TILMAN. 
MELITA C. DAWSON TILMAN. [seat] 


Signed, sealed, & delivered in presence of— 


JOHN MURFIN. 


The words so far in line 10 of this page interlined before execu- 
tion. 


THE STATE OF NEBRASKA, } 
County of Cass, j 


RS . 


On this 15th day of January, A. D. 1882, before me, John Murfin, 
a notary public duly commissioned and qualified for and residing 
in said county, personally came Melita C. Dawson Tilman, to me 
known to be the identical person described in and whose name is 
affixed to the foregoing instrument as grantor, and acknowledged 
that she executed the same, and the instrument to be her voluntary 
act and deed and for the purpose therein set forth. 

Witness my hand and notarial seal the day and year last above 
written. 

[SEAL. | JOHN MURFIN; 
Notary Public. 


Endorsed: Deed. Melita C. D. Tillman to Ezekiel Giles. The 
State of Nebraska, Lancaster county, ss. Filed for record in the 
clerk’s office of said county the 14th day of Jan’y, 1882, at 4 o’clock 
and — minutes p.m. Book No. 11, pages 279 to 281. J. H. McClay, 
clerk. 


a) 


a) 
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Exuisit C. 
In the United States Cireuit Court. District of Nebraska. 


ote ive cases of— 
EZEKIEL GILES 
DS. , 
S. W. LIttxe e¢ als., S. G. Owen et al., MARTHA ALEXANDER ef al, A, 
P. S. Stewart ef al.. 


And a suit in equity of— 
S. W. Littte ef al. vs. EZEKIEL GIes et al 
EZEKIEL GILEs vs. S. W. Litre et al 
Cross-b ill. 


It is hereby stipulated and agreed between the parties to the above- 
entitled causes that the injunction in the equity suit shall be so far 
dissolved and modified that this stipulation shall be in all respects 
good and valid; that the plea in abatement in the action of Giles vs. 
Owen et al. shall be tried Tuesday, the 16th day of this May term 
of this court, and that the decision thereon shall be taken and en- 
tered of record as the decision upon the plea filed in the four other 
actions at law, and also of the issues in the said suit in equity so far 
as they are the same or are joined on the said pleas. 

J. M. WOOLWORTH, 
Alt’y for Giles. 
T. M. MARQUETTE, 
For Defendants and for Plaintiff in Equity Suit. 
Omaha, May 3, 1882. 


Upon the back of said answer appear endorsements in words and 
figures following, to wit: No. 202, F. United States circuit court, 
district of Nebraska. S. W. Little et al. vs. Ezekiel Giles et al. 
Answer of defendant Giles to the amended and supplemental bill of 
complaint. Filed Nov. 27, 1882. Elmer D. Frank, clerk. 


Thereupon afterwards, to wit, on the 29th day of November, 1882, 
a replication was filed in said case, which said replication is in words 
and figures following, to wit: 


HOD In the Cireuit Court of the United States in and for the Dis- 
trict of Nebraska. In Equity. 


SAMUEL W. Littce ef al. vs. Ezekiet GILEs et al. 


The replication of Samuel W. Little, Samuel Owen, and all others 
similarly situated, plaintiffs, to the answer of Ezekiel Giles and 
others, defendants. 

The repliants, saving and reserving unto themselves now and at 
all times hereafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficiencies 
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of the said answer, for replication thereunto say that they will aver, 
maintain, and prove their said bill of complaint to be true, certain, 
and sufticient in the law to be answered unto, and that the said 
answer of the said defendants is uncertain, untrue, and insufficient 
to be replied unto by the repliants, without this, that any other 
matter or thing whatsoever in the said answer contained, material 
or effectual in the law to be replied unto, and not herein and hereby 
well and sufficiently replied unto, confessed and avoided, traversed 
or denied, is true: all of which matters and things the repliants, 
—, and will be ready to aver, maintain, and prove, as this honorable 


court shal] direct, and miners ly 1) ray as in and by the sald bill of 


complaint they have a ilre ad ly praye d 
T. M. MARQUETT, 
HARWOOD & AMES, 


Nolicitors for P] ( intiffs. 


Upon the back of said replication appear endorsements In words 
and figures following, to wit:. No. 202, F. U. 8S. circuit court, dis- 
trict of Nebraska. In equity. Samuel! WW. Little et al. US. Iezekiel 
Gilés etal. Replication. Filed Nov. 29,1882. Elmer D. Frank, 
clerk. T. M. Marquett, Harwood & Ames, solicitors for plaintiff. 


4 
Ob Cher Upon, aite rwardas, to wit. On the L5th day of Decem- 


i 
ber, 1882, depositis 
ant and defendants in sal 
and figures following, to wit: 


} } | , a } . 
ms were takel on ty halt Or both complain- 
7 
i 


case: which said depositions are in words 


Sf ipu lat On 


In the Cireuit Court of the United States for the District of Ne- 
braska. 


S. W. Littce ef al. vs. EZEKIEL GILES 


lt is hereby stipulated and agr ere by and between said S. W. Little 
et al. and sai id Ezekiel Giles that the propos damendment to yo tition 
or bill may be filed in said action on this, Monday, the 27th N0- 
vember, 1882, and that the said Giles.will file his answer thereto in- 
stanter, and that sald Little | ef al. | shall file it ir replication Lnereto 
immediately, and that argument on the motion filed in this case for 
a receiver be postponed until final argument of this case at this 
press nt terin of court. and bv Saturad Ly, the 2nd day of Dee miber, 
1582, said Little et a/. shall finish and complete taking proof on said 
ated led Dil (ot) thie ir side by lore rsa =" AB ‘e Dates, l’sq., and 

sid Gail hall close his proof on or before Wednesday, the 6th day 
of December, 1882. and that said cause shall stand for trial on the 


regular tertn-ol the equity docket this present term of court us soon 


as the court can i ly the Site 
November 27th, 1882 
EZEKIEL GILES, 
By L. C. BURR, His Att’y. 
HARWOOD & AMES. 
T. M. MARQUETT, 
Att’ys for Plaintiffs. 
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UNITED STATES OF AMERICA, | 
District of Nebraska, { 


597 I, Elmer D. Frank, clerk of the circuit court of the United 

States for the district of Nebraska, certify that I have com- 
pared the annexed copy of stipulation in case of Little et al. vs. Giles 
with the original on file in this office and that the same Is a correct 
transcript thereof and of the whole of said original. 

In testimony whereof I have caused the seal of said court to be 
hereto affixed, at the city of Omaha, in said district, this 28th day 
of November, LSS2. 

| SEAL. | ELMER D. FRANK, Clerk. 


Endorsed: 8S. W. Little et a/. vs. Ezekiel Giles. Stipulation. Filed 
Nov. 27, 1882. Elmer D. Frank, clerk. L. C. Burr, for Giles. 


8S. 


In the Cireuit Court of the United States, District of Nebraska. In 
equity. 


SW. Littce ef al. vs. EZEKIEL GILEs. 


EZEKIEL GILES 
vs. Cross-) tition. 
S. W. Lirtte et al. } 


It is hereby stipulated and agreed by the parties hereto that the 
time wherein the above-named Giles may take testimony befere J. 
Stuart Dales, Esq., be extended to and including Saturday, Decem- 
ber 9. 1882. 

Dated Lincoln, Nebraska, December 8. 1882. 

HARWOOD & AMES. 
lor Complainant. 


Endorsed: Cireuit court United States. district of Nebraska. S. 
W. Little et al. vs. Ezekiel Giles. Stipulation extending time wherein 
to take testimony. Filed Dee. Sth. LSSz. = Stuart Dales. examiner. 


District or NEBRASKA, 88: 


oS The President of the United States of America to Carlus C. 
Burr, and to L. C. Burr and H. H. Wheeler, Greeting: 

We command you that, laving aside all manner of business and 
excuses whatsoever, you personally be and appear before J. 5. Dales, 
Esq., examiner for the circuit court of the United States for the 
district of Nebraska. at the office of the clerk of the district court 
in Lineoln, Nebraska, on the 2nd day of December, 1882, to give 
evidence, at. 9 o’clock a. m. of that day, on behalf of the plaintiffs In 
a suit pending in said court, and bring with you the deed above de- 
scribed ready to be shown In evidence, and that you and each of you 
bring with you a certain quit-claim deed from L. C. Barr and wife 
and H. H. Wheeler to C. C. Burr, dated about April Ist, ISSO, cover- 
ing lot 8, in block one, and lots 7,8, 9, & 10, in block six, in Capital 
addition to Lincoln, and other property, wherein S. W. Little et al. 
[are] plaintiffs and Ezekiel Giles et al. defendants. 


silnaiit ™ 
RESO sr. 


ms sp: are 
tins ee 


oreqsemttartus Mie date 


et ee 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 


y 


Suprems Court of the Li nited states, at Omaha, this Ist day of De- 
cember, 1882, and in thi - year of the Inde pen lence of the United 
States of America 
Attest: 
[SEAT. ] ELMER D. FRANK, Clerk 


STATE OF NEBRASKA, | 
Lancast r (County. 


+ 


lI herebv certify that on the 2nd day of Dec., 1882, I served the 
within Subpoena DV } adine the same vo vile within-named Carlos 
: si : ' . 1? ' , ' | ; _ } . 
(' Burr. L. C. Burr. & H. H. Wheeler, L. C. Burr & Wheeler demand- 
ine fees which were not paid 

Dated this 2 UG day QO] De mb r. 1SS2 

GRAN. ENSIGN, Sheriff 
bv 5S. M. MELICK., Deputy 
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Sstua»rt Dale Ss an examiner ol] the Circult court oj] thre hiteq 
States 1n and for the district of Nebraska. at the offi ft] 


lice of the clerk 
of the district court, 2nd judicial district of Nebraska, in Lincoln, 
in said district of Nebraska, beginning on Saturday. Dec. 2, 1882. 
and complete don Monday, the 11th « 
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iV Ol] Decem be r, 1882. pur- 
- ' oe , 8, 
ed. SHAld deposi loOns DvDelhg 


1. ] ] i, . ; ] 
taken on behalf of complainants and respondents, and to be read 
' _ 7 : } — ] ] " —T } 7% ’ _ ; 
in evidence on their behalf. r spectively,upon the trial of a cause 


in our sald cireult court. wherein Little ef al. are complainants, 
and Giles él al. are responde nts, 


Appearances: Marquett, Deweese & Hall, & Harwood & Ames, 
solicitors for complainants; L. C. Burr, solicitor for respondent Giles. 
C. C. Burr, being produced as a witness for the complainant 
herein, and of lawful age, being first duly sworn, on his oath says, 
In answer to interrogatories propounded as follows: 
Int. l. State VOUr name, age, place of residence, and occupation. 
Ans. My name is Carlos C. Burr; age, about 36 years: place of 
residence, Lincoln, Nebraska ; occupation, attorney-at-law. _ 
Int. 2. How long have you lived in Lincoln? — 
Ans. About fifteen years. | 
Int. 3. What relation, if any, are vou to L. C. Burr ? 
Ans. His brother. 


Int. 4. State whetber or not, on or about April Ist, 1SSO, L.C. Burr 


@, 


a, 
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& wife and H. H. Wheeler executed & delivered to you a deed 
(000) to lots if 5, & 9 In block 6 of Capital addition to Lincoln, 

Nebraska, together with other lots in said Capital addition, 
and also conveying blocks 22, 49, 44, 48, except lot 10, in 48, in 
Dawson’s addition to South Lincoln, Nebr. 


Objected to by counse! for Giles iis Immate rial, irrelevant. WN In- 


COT pe tent; that there are only two persons pretended to be com- 
plainants who have any of the lots just described, and they only 
having one lot each, and that none of the other estates named is in 
controversy 1n this action, and that the two persons spoken of are 
hot coin plainants In this suit, & that counsel for complainants have 
had no authority to bring any action for them, and this action is 
now proceeding against their will and consent 

Ans. I think about that date the parties named executed and de- 
livered to mea paper which was not intended by either of them or 
me as a deed, though it was in form a quit-claim deed, & was given 
to me for two purposes—|st, as assurance & si curity that these pur 
ties would see that I suffered no loss or damage by reason of having 
and ownlng these lots; and, 2nd, that I might have something LO 
show to dillerent persons to whom I had conveved some of these lots 
that they would not be continually troubling me about the title to 
this property, the whole purpose of the paper being for the security 
spoken of,and the other purpose —, it being distinetly unde rstood that 
same should not be recorded & only delivered in escrow for the 
above purposes. 

Int. 5. Have you that deed ? 
60] Ans. No; I have not that paper | cannot eall it a deed. 
Int. 6. You knew what I meant when I asked you for that 

deed, did you not, and spoke of it at that time as a deed, did you 
not? 

Counsel for Giles objects as immaterial to show what conversation 
counsel for complainant had with the witness 

Counsel for complainant withdraws the last question. 


Int. 7. What did you do with that deed ? 
Counsel L. C. Burr, for Giles, here hands witness a paper. 


Ans. I handed the paper I have heretofore testified about to my 
brother, L. C. Burr, and he now hands it back to me, and I have, it 
in my hand. 

Counsel for complainants now offer in evidence the instrument 
produced by the witness, which is hereto attached by the examiner 
and made a part hereof & marked Exhibit “ A.” 

Counsel for Giles objects to the introduction of the paper in evi- 
dence for the reasons stated in objection to Int. No. 4 asked of this 
Witness, 

Int. 8. When did you give this deed back to L. C. Burr? 

Ans. It was a week or two ago, the same day or day after [ hada 
conversation with Mi. Hall about the paper—on Saturday, Nov. 11, 


Sete pee a nate! ne ee a 
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1882, just before October term of U.S. circuit court, dist. of Nebraska, 
1SS2. 

Int. 9. You may state whether or not you had sold some of the 
lots in this deed described and given a warranty deed to the same. 

Couns | for Gil ~ objects as immaterial WV irrelevant, because only 

two lots out of the number mentioned are pore tended to be in 
602 controversy in this action, some of the lands mentioned in 

the deed being in Capital addition and not pretended to be 
in controversy here, and not the best evidence. 

Ans. I don’t think I had at the date of the deed; it may be possible 
I had, but I do not think so now. 

Int. 10. When did you execute a deed to a half interest in this 
property to D. D. Muir? 

Ans.’ My impression is it was several months after the date of the 
paper offered in evidence, & I don’t know whether it was a quit-claim 
or warranty deed. 

Int. 11. You may state how you happened to return this deed to 
L. C. Burr. | 

Ans. He came in and sald he wanted LO take it. iV let him have 
it, and he gave it back to me just a few moments since. 

Cross-examination : 

Int. 1. What consideration did you pay Burr & Wheeler or either 
of them, for this paper? 

Ans. Nothing whatever; I did all the work myself; it is all in-my 
handwriting. 

Redirect examination : 

Int. 1. What agreement was there, if any, as to the consideration 
you were to pay ¢ 

Ans. Nothing whatever. 

C. C. BURR. 

Subscribed in my presence and sworn to before me this 2nd day 
of December, 1882. . 

J. STUART DALES, 
Examiner U.S. C. C., District of Nebr. 


“Exuisit A.” (Burr.) 


Know all men by these presents that we, Lionel C. Burr and Aldana 
Burr, his wife, and Highland H. Wheeler,an unmarried man, of the 
county of Lancaster, and State of Nebraska, for the considera- 

603 tion of one dollar, hereby quit-claim to Carlos C. Burr, of the 
county of Lancaster and State of Nebraska, the following- 
described real estate, situate in the county of Laneaster and State of 
Nebraska, to wit: Lot eight (8), in block one (1); lots seven (7), eight 
(8), nine (9), & ten (10), in block six (6); and lots seven (7), eight (8), 
nine (9), ten (10), eleven (11), and twelve (12), in block five (5): all 
in Capital addition to Lincoln, in county and State aforesaid; also 
lots one (1), two (2), three (3), and four (4), in block twenty-two (22); 


Omo 
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and all of block forty-nine (49), and all of block forty-eight (48), 
except lot ten (10) of said block, and all of block forty-four (44), all 
in Dawson’s addition to South Lincoln, according to the recorded 
plat thereof. And the said Aldana Burr, wife of said Lionel C. 
Burr, hereby releases all her dower interest in and to above-de- 
scribed premises. 
In witness whereof we have set our hands this first day of April, 
LSSO. 
HILAND H. WHEELER. 
LIONEL C. BURR. 
ALDANA, BURR. 
In presence ot— 


FRANK L. SHELDON. 


THE STate OF NEBRASKA, | 


‘ 4 SS " 
Lancaste r County, ) 


Be it remembered that on the first day of April, 1880, before the 
undersigned, Wm. R. Kelly, a notary public in and for said county, 
personally came Lionel C. Burr and Aldana Burr, his wife, and 
Hiland H. Wheeler, an unmarried man, to me known to be the 
identical persons described in and who executed the foregoing deed 
as grantors, and acknowledged said instrument to be their and each 
of thei ir voluntary act and ‘deed. 

Witness my hand and notarial seal the day and year last above 
written. 

[SEAL. | WM. R. KELLY, 
Notary Public. 


604 Endorsed: “A.” Quit-claim deed from Lionel C. Burr et 
uz. and Hiland H. Wheeler to Carlos C. Burr. Filed Dee. Z, 
1882. J. Stuart Dales, examiner U.S. C. C., dist. of Nebr. 


O. C. Bei, being produced as a witness herein for complainant, 
of lawful age, and bejng first duly sworn, on oath says: 


Int. 1. State your name, age, place of residence, and occupation. 

Ans. My name is O. C. Bell; age, 37 years; place of residence, 
—) Nebraska ; occupation, deputy county clerk of Lancaster 
county, Nebraska. 


( ete? for complainants now offers in evidence the following rec- 
ords of Lancaster county, in the clerk’s office of said county, as fol- 
lows, and requests examiner to make and attach certified copies of 
same: 

Carlos C. Burr & wife to.D. D. Muir, Deed Record No. 1, p’g 626; 
deed from Burr & Muir to Allen W. Cogswell, Deed Record No. 6, 
pg 105; Deed Record No. 6, pp. 140 & 149; Deed Record No. 6, 
pg 30; Deed Record “ Y,” p’g 207; which are hereto attached and 
certified by the examiner and made a part hereof and marked Ex- 
hibits Nos: 1, 2, 3, 4, 5, & 6. 
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Counsel for Giles objects to the introduction of same in evidence 
as immaterial, irrelevant, and incompetent and not the best evidence. 


C. BELL. 


Subscribed in my presence and sworn to before me this 2nd day 
December, 1582. 
J. STU AR 4 DALES, 
Examiner U.S. ¢ . Dist. of Nebr. 


Counsel for complainant now offers in evidence a certified 
G05 copy of ajudgment & si itisfaction of same In the district court 
in and for Lancaster ¢ eS Nebraska, wherein Allen W. 
Hawley is plaintiff and Homer J. Walsh and Israel Putman are de- 
fendants, which Is here! » at rst: es by the examiner and made a part 
hereof us Exhibit fs gg 
Counsel for Giles objects, because under the stipulation filed only 
evidence was to be taken to the amendment to the bill; further, as in- 
competent, immaterial, & irrelevant. 


‘Exuipir B.” 


be it remembered that at the February, A. D. 1880, term of the 
district court of the 2nd judicial district of Nebraska, held in and for 
Lancaster county, to wit, on the 23rd day of February, LSSO. that 
being the Ist day of said February, A. D. 1880, term of said court— 
present, Hon. 5. B. Pound, judge presiding; Gran. Ensign, sheriff; 
and A. D. Burr, clerk—the following, among other, proceedings were 
had and done, to wit: 


ALLEN W. HAWLEY 
vs. '2185. H. 40. 
Homer J. Watsy and Isrart Purmay. } 


And now, this cause coming on for hearing upon the pleadings 
and evidence, and having been heretofore submitted to the court on 
briefs furnished by plaintiff and defendants, to wit, on the 30th 
day of October, 1579, on consideration whereof the court finds on the 
issue joined for the plaintiff, and finds the defendants in unlawful 
possession of the premises. The. court further finds that the de- 
fendants have a lien on the said premises for the sum of one hun- 
dred thirty-three and ;4§; dollars (for taxes), to which plaintiff ex- 
cepts. [t is therefore considered and decreed by the court that the 
said Allen W. Hawley recover from the said Walsh & Putman the 
real property described in the petition, to wit: The northwest 
quarter of the southeast quarter of section No. nineteen (19), town- 

ship No. ten (10), north of range No. seven (7) east, 1n Lan- 

606 caster county, Nebraska, together with his costs herein ex- 

pe nded, taxed at & 

it is further ordered that pl: aintiff pay the defendants the said sum 

of $133.75 in sixty (60) days, and in default that the said premises, 

or so much thereof as may be necess: iry to satisfy said sum of $133.78, 

be sold according to law to satisfy said lien and cost of sale; to which 
plaintiff excepts. 
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That afterwerds, to wit, on the 24th day of July, 1880, the above 
judgment was satisfied, as appears upon the judgment records of said 
court in the words and figures following, to wit: 


“July 24, 1880.—Ree’d of A. W. Hawley $96.74, judgment, less 
costs & 7 per cent. after 60 days. 
‘A. D. BURR, CVk D. CG” 


“M’ch 19, 1881.—Ree’d of A. D. Burr, cl’k D. C., $96.75 in full of 
above. 
‘H. J. WALSH, 
* Sur, Partner W. wv ar 


STATE OF NEBRASKA, | 
Lancaster County, | 


a os % 


[, A. D. Burr, clerk of the District court of the 2nd judicial district 
of Nebraska, held in and for Lancaster county, hereby certify that 
the above and foregoing is a true and correct copy of the Judgment 
and satisfaction of same of record in the clerk’s office of said court In 
a case wherein Allen W. Hawley is plaintiff and Homer J. Walsh & 
Israel Putman are defendants. 

Witness my hand and the seal of said court this lst day of Novem- 
ber, LSS2. 

A. D. BURR, CVk D. C., 
[SEAL. | By Le DALES. Deputy. 


Clerk’s fees, $1.00. 
Endorsed: “B.” Allen W. Hawley vs. Homer J. Walsh [and] Is- 


rael Putman. Copy of judgment and satisfaction. 
Exuispit No.1. (Witness Bell.) 


607 This indenture, made this ninth day of June, in the year 

of our Lord one thousand eight hundred and seventy-nine, 
between Carlos C Burr and Mary E. Burr, his wife, of the county 
of Lancaster and State of Nebraska, of the first part, and D. D. 
Muir, of the same place, of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of fifteen hundred dollars to them duly paid, the receipt 
whereof is hereby acknowledged, have sold, and by these presents 
do grant, convey, and confirm, unto said party of the second part, 
his heirs and assigns, all that certain piece, parcel, or tract of land 
situated in the county of Lancaster and State of Nebraska, more 
particularly known and described as follows, to wit: An undivided 
one-half interest in and to lot eight (8), in block one (1), and lois 
seven (7), eight (8), nine (9), ten (10), eleven (11), and twelve (12), 
in block five, and lots nine (9) and ten (10), in block six (6), all 
in Capital addition to town (now city) of Lincoln; all of block 
forty-four (44), being twelve lots; all of block forty-eight (48), ex- 
cept lot ten (10) in said block, being eleven lots; and lots one (1), 
two (2), three (3), four ( t), five (>), six (6), seven (7), and elght (>), 
in block forty-nine (49), being all of said block, all in Dawson’s 
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addition to South Lincoln, Lancaster county, Nebraska, according to 
the recorded plats thereof; together with all and singular the here- 
ditaments and appurtenances thereunto belonging or In anywise 
appertaining; and also all the estate, right, title, interest, and claim 
whatsoever, as well in law as in equity, of the said parties of the first 
part of, in, and to the same, with the appurtenances. 

And the said Mary E. Burr, wife of the said Carlos C. Burr, does 
hereby grant, remise, release, and forever convey unto the said party 
of the second part all her right, title, and estate of dower in and to 
the foregoing-described premises. 

And the said Carlos C. Burr, for himself and his heirs, ex- 
608 ecutors, and administrators, does hereby covenant and ugree 
to and with the said party of the second part, his heirs and 
assigns, that the said Carlos C. Burr, at the time of the ensealing and 
delivery of these presents, heis lawfully seized in hisown rightof a good, 
absolute, and indefeasible estate of inheritance in fee-simple of and 
in all and singular the above-granted premises, with the appurte- 
nances, and has good right, full power, and lawful authority to grant 
"and COnVeYy the same in the manner aforesaid, and that the same 
are now free and clear of and from all former and other grants, 
charges, assessments, taxes, and incumbrances of whatsoever nature, 
except taxes which may have become a lien since January 1, 1879. 

And the said Carlos C. Burr, for himself and his heirs, and the 
above-granted premises, with the appurtenances, against all persons 
whomsoever lawfully claiming or to claim the same shall and will 
warrant and by these presents forever defend. 

In witness whereof the said parties of the first part have hereunto 
set their bands and seals the day and year first above written. 

CARLOS C. BURR. a 
MARY E. BURR. a 
Signed, sealed, and delivered 1D presence of— 


CHARLES C. STEIN. 


THE STATE OF NEBRASKA. } 
Lancaster County 


* SS ° 


On this 9th day of June, A. D. 1879, before me, the subseriber, a 
notary public duly appointed, commissioned, and qualified for and 
residing in said county, personally appeared Carlos C. Burr and 
Mary K. sur, his wife, to me known to be the identical persons 
described in and who executed the foregoing convevance as grantors, 
and they severally acknowledged the said instrument to be their 
and each of their voluntary act and deed. 

In testimony whereof I have hereunto set my hand and no- 
609 _tarial seal, at Lincoln, in said county, the day and year last 
above written. 
[ SEAL. | CHARLES C. STEIN, 
Notary Public. 
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UNITED STATES OF AMERICA, Re 
The State of Nebraska, Lancaster County, | 


I, J. Stuart Dales, examiner U. 8. C. C., dist. of Neb., hereby certify 
that the above and foregoing is a true and correct COPY of a deed as 
appears of record in the office of the clerk of said county, in Deed 
Record No. 1, at page 626. 

In testimony whereof I have hereunto set my hand, at the city of 
Lincoln, this 4 day of Dee., A. D. 1882. 

J. STUART DALES, 
Examiner U.S. C. C., Dist. of Nebr. 


Endorsed: Warranty deed. Full covenant. Carlos C. Burr et uz. 
to D. D. Muir. State of Nebraska, Lancaster county, ss: Entered on 
numerical index and filed for record in the clerk’s office of said county 
the 29th day of July, Is7D at ? o'clock W LO) minutes }). m..and recorded 
in Book No. 1 of deeds, on page 626. R. D. Silver, co. cl’k. J. W. 
l‘erguson, deputy. 


Exurpit No. 2. (Witness Bell.) 


This indenture, made this twelfth day of November, in the year 
of our Lord one thousand eight hundred and eighty, between Carlos 
C. Burr and Mary E. Burr, his wife, and D. D. Muir and Armista 
W. Muir, his wife, of the county of Lancaster and State of Nebraska, 
of the first part, and Allen W. Cogswell, of Kalamazoo county, Mich- 
igan, of the second part, witnesseth: That the said parties of the first 
part, for and in consideration of the sum of two hundred dollars to 
them duly paid, the receipt whereof is hereby acknowledged, has 

sold, and by these presents does grant, convey, and confirm, 
610 unto the said party of the second part, his heirs and assigns, 

all that certain piece, parcel, or tract of land situated in Daw- 
son’s addition to South Lincoln, in the county of Lancaster and 
State of Nebraska, more particularly known and described as fol- 
lows, to wit: Lots numbered seven (7) and eight (8), in block num- 
bered forty-four, in Dawson’s addition to South Lincoln— 

Together with all and singular the hereditaments and appurte- 
nuances thereunto belonging or in anywise appertaining; and also all 
the estate, right, title, interest, and claim whatsoever, as well In law 
as in equity, of the said parties of the first part of, in, and to the 
sume, with the appurtenances, 

And the said Mary E. Burr & Armista W. Muir, wives of the said 
Carlos C. Burr & D. D. Muir, do hereby severally grant, remise, re- 
lease, and forever convey unto the said party of the second part all 
their right, title, and estate of dower in and to the foregoing-described 
premises, | 

And the said Carlos C. Burr and D. D. Muir, for themselves & 
their heirs, executors, and administrators, do hereby covenant and 
agree to and with the said party of the second part, his heirs and 
assigns, that the said Burr and Muir, at the time of the ensealing 
and delivery of these presents, are lawfully seized in their own right 
of a good, absolute, and indefeasible estate of inheritance, in fee-sim- 
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ple, of and in all and singular the above-granted premises, with the 
appurtenances, and have good right, full power, and lawful authority 
to grant and convey the same in the manner aforesaid, and that the 
same are now free and clear of and from all former and other grants, 
charges, assessments, taxes, and incumbrances of whatsoever nature, 
except taxes for the year 1880 and subsequent thereto. 

And the said Carlos C. Burr & D. D. Muir, for themselves and their 
heirs, the above-granted premises, with the appurtenances, against 
all persons whomsoever lawfully claiming or to claim the same shall 

and will warrant and by these presents forever defend. 
G1] In witness whereof the said parties of the first part have 
hereunto set their hands and seals the day and vear first 
above written. 
CARLOS C. BURR. [SEAL. | 
MARY E. BURR SEAL. 
D. D. MUIR. SEAL. 
ARMISTA W. MUIR. [seKat. 


Signed, sealed, W delivered in presence of— 
GEO. P. TUCKER, 
KF. C. HARRISON. 

Witnesses to signature of Armista W. Muir— 
LOU A. WILSON, 
CHAS. W. McILHON. 


Tut STATE OF NEBRASKA, | 
Lancaste r County, } 
On this twelfth day of November, A. 1). 1SSO, before mie, the sub- 
scriber,a notary public duly appointed, commissioned,and qualified 
for and residing in said county, personally appeared Carlos C. Burr 
and Mary EK. burr, bis wife, and D. D. Muir, to me known to be the 
identical persons described in and who executed the foregoing con- 
veyance as grantors, and they severally acknowledged the said in- 
strument to be their and each of their voluntary act and deed. 

In testimony whereof I have hereunto set my hand and notarial 
seal, at Lincoln, in said county, the day and year last above written. 
[ SEAL. | GEO. P. TUCKER, 

Notary Public. 


STATE OF WISCONSIN, | 
lowa County, ( 
Personally came before me this 16th day of November, A. D. 1880, 
the above named Armista W. Muir, to me known to be the person 
who executed the foregoing instrument, and acknowledged the same. 
I further certify this acknowledgment is in accordance with the laws 

of the State of Wisconsin. 

[SEAL. | CHARLES IL. McILHON, 


612 : Notary Public, Iowa County, Wisconsin. 


A) he 


[ Endorsed :] Carlos C. Burr & wife, D. D. Muir and wife toAllen 


W. Cogswell. Warranty deed. Filed for record the 20th day of 
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November, A. D. 1880, at 12.50 o'clock p.m. L. E. Cropsey, Co. 
clerk. 


UNITED STATES OF AMERICA, } 
The State of Nebraska, Lancaster County, | 
[, J. Stuart Dales, examiner U.S.C. C., dist. of Nebr., hereby certify 
that the above and foregoing is a true and correct copy of a deed as 
appears of record in the office of the clerk of said county in Deed 
Record No. 6, at page 105. 
In testimony whereof I have hereunto set my hand, at the city of 
Lincoln, this 4 day of Dee., A. D. 1882. 
J. STUART DALES, 
kxaminer U.S. C. C., Dist. of Nebr. 


» BE * 


Endorsed: Warrantydeed. Full covenant. Carlos C. Burr and D, 
D. Muir & wife to Allen W. Cogswell. State of Nebraska, Lancaster 
county, ss: Entered on numerical index and filed for record in the 
clerk’s office of said county the 20th day of November, 1880, at 12 
o'clock and 50 minutes p. m., and recorded in Book No. 6 of deeds, 
on page 105. L. E. Cropsey, county clerk. 


Exuipit No. 3. (Witness Bell.) 


This indenture, made this twenty-fifth day of April, in the year 
of our Lord one thousand eight hundred and eighty-one, between 
Carlos C. Burr and Mary E. Burr, his wife, and Downie D. Muir and 
Armista W. Muir, his wife, of the county of Lancaster and State of 
Nebraska, of the first part, and Christian bohlman, of the same place, 
of the second part, witnesseth : That the said parties of the first part, 

for and in consideration of the sum of three hundred and 
615 fifty dollars to them duly paid, the receipt whereof is hereby 

acknowledged, have sold, and by the presents do grant, con- 
vey, and confirm, unto said party of the second part, his heirs and 
assigns, all that certain piece, parcel, or tract of land situated in 
Dawson’s addition to South Lincoln, in the county of Lancaster and 
State of Nebraska, more particularly known and described as follows, 
to wit: Lots numbered ten (10), eleven (11), and twelve (12), in block 
numbered forty-four (4 L), in said Dawson’s addition, according to the 
recorded plat thereof; together with all and singular the heredita- 
ments and appurtenances thereunto belonging or in anywise apper- 
taining; and also all the estate, right, title, interest, and claim what- 
soever, as well in law as in equity, of the said parties of the first part 
of, in, and to the same, with the appurtenances. 

And the said Mary E. Burr and Armista W. Muir, wives of the 
said Carlos C. Burr and Downie D. Muir, do jointly and severally 
grant, remise, release, and forever convey unto the said party of the 
second part, all their right, title, and estate of dower in and to the 
foregoing-described premises. 

And the said Carlos C. Burr and Downie D. Muir, for themselves, 
and their heirs, executors, and administrators, do hereby covenant 
and agree to and with the said party of the second part, his heirs 
and assigns, that the said Burr and Muir at the time of the enseal- 
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ing and delivery of these presents are lawfully seized in their own 
right of a good, absolute, and indefeasible estate of inheritance, in 
fee-simple, of and in all and singular the above-granted premises, 
with the appurtenances, and have good right, full power, and lawful 
authority to grant and convey the same in the manner aforesaid ; 
and that the same are now free and clear of and from all former and 
other grants, charges, assessments, taxes, and incumbrances of what- 
soever nature, except taxes which may have become a lien 
614 since January 1, 1881, which taxes 2nd party assumes and 
agrees to pay. 

And the said Carlos C. Burr and Downie D. Muir, for themselves 
and their heirs,the above granted premises, with the appurtenances, 
against all persons whomsoever lawfully claiming or to claim the same 
shall and will warrant and by these presents forever defend. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 

CARLOS C. BURR. [SEAL. 
MARY E. BURR. ‘SEAL. | 
DOWNIE D. MUIR. one 
ARMISTA W. MUIR. [serav.) 


Signed, Sé aled, and delivered in presence of— 


L. C. BURR. 


THE STATE OF NEBRASKA, | 
Lancaste g County, ) 


SS bs 


On this twenty-fifth day of April, A. D. 1881, before me, the sub- 
scriber, a notary public duly appointed, commissioned, and qualified 
for and residing in said county, personally appeared Carlos C. Burr 
and Mary E. Burr, his wife, and Downie D. Muir and Armista W. 
Muir, his wife, to me known to be the identical pPersols deseribed in 
and who executed the foregoing conveyance as grantors, and they 
severally acknowledged the said instrument to be their and each of 
their voluntary act and deed. 

In testimony whereof I have hereunto set my hand and notarial 
seal, at Lincoln,in said county, the day and year last above written. 

[SEAL. | L. C. BURR, 
Notary Public. 


Unirep STATES OF AMERICA, Po 
The State of Nebraska. Lancaster ¢ ounty, if - 
I, J. Stuart Dales, examiner U.S.C. C., dist. of Neb., hereby cer- 
tify that the above and foregoing is a true and correct copy of 
“O15 a deed as appears of record in the office of the clerk of said 
county, in Deed Record No. 6, at page 140. 
In testimony whereof I have hereunto set my hand, at the city 
of Lineoln, this 4 day of Dec., A. D. 1882. 
J. STEWART DALES, 
Examiner U. 8. C. C., Dist. of Nebraska. 


Endorsed: Warranty deed. Full covenant. Carlos C. Burr and 
Downie D. Muir & wives to Christian Bohlman. State of Ne- 
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braska, Lancaster county, ss: Entered on numerical index and filed 
for record in the clerk’s office of said county the 28th day of April, 
1SS1, at 10 o’clock a.m., and reeorded in Book No. 6 of deeds, on 
page 140. L. E. Cropsey, county clerk. 


“ Exuipit No. 4.” (Witness Bell.) 


This indenture, made this twenty-fifth day of May, in the year of 
our Lord one thousand eight hundred and eighty-one, between 
Carlos B. Burr and Mary E. Burr, his wife, and D. D. Muir and 
Armista W. Muir, his wite, of the county of Lancaster and State of 
Nebraska, of the first part, and Patrick Lyons, of the same place, of 
the second part, witnesseth: That the said parties of the first part, for 
and in consideration of the sum of one hundred dollars to them 
duly paid, the receipt whereof is hereby acknowledged, have sold, 
and by these presents do grant, convey, and confirm, unto said party 
of the second part, his heirs and assigns, all that certain piece, parcel, 
or tract of land situated in Dawson’s addition to South Lincoln, in 
the county of Lancaster and State of Nebraska, more particularly 
known and described as follows, to wit: Lot numbered nine (9), in 
block numbered forty-four (44), according to the recorded plat 
thereof; together with all and singular the hereditaments and ap- 
purtenances thereunto belonging or in anywise appertaining; and 
also all the estate, right, title, interest, and claim whatsoever, as well 
in law as in equity, of the said parties of the first part of, in, and to 

the same, with the appurtenances. 


616 And the said Mary E. Burr and Armista W. Muir, wives of 
the said Carlos C. Burr and D. D. Muir, do jointly and sever- 
ally grant, remise, release, and forever convey unto the said party 


of the second part all their right, title, and estate of dower in and 
to the foregoing-described premises. 

And the said Carlos C. Burr and D. D. Muir, for themselves and 
their heirs, executors, and administrators, do hereby covenant and 
agree to and with the said party of the second part, his heirs and 
assigns, that the said Carlos C. Burr and D. D. Muir, at the time of 
the ensealing and delivery of these presents, are lawfully seized in 
their own right of a good, absolute, and indefeasible estate of in- 
heritance in fee-simple of and in all and singular the above-granted 
premises, with the appurtenances, and have good right, full power, 
and lawful authority to grant and convey the same in the manner 
aforesaid, and that the same are now free and clear of and from all 
former and other grants, charges, assessments, taxes, and Incum- 
brances of whatsoever nature, except taxes which may have become 
a lien since January 1, 1881. 

And the said Carlos C. Burr and D. D. Muir, for themselves and 
their heirs, the above-granted premises, with the appurtenances, 
against all persons whomsoever lawfully claiming or to claim the 
same shall and will warrant and by these presents forever defend. 
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In witness whereof the said parties of the first part have hereunto 
et their hands and seals the day and year first above written. 
CARLOS C. BURR. SEAL. | 
MARY Ek. BURR. SEAL. 
DOWNIE D. MUIR. SEAL. 
ARMISTA W. MUIR. [sear 


Signed, sealed, and delivered in presence of— 


WM. R. KELLY 


617 Tue Strate or NEBRASKA, |... 
Lancaster County, j rr 
On this 25th day of May, A. D. 1881, before me, the subscriber, a 
notary public duly appointed, commissioned, and qualified for and re- 
siding in said county, personally appeared Carlos C. Burr and Mary E. 
Burr, his wife,and D. D. Muir and Armista W. Muir, his wife, to me 
known to be the identical persons described in and who executed the 
foregoing conveyance as grantors, and they severally acknowledged 
the said instrument to be their voluntary act and deed. 
[In testimony whereof I have hereunto set my hand and notarial 
seal, at Lincoln, in said county, the day and year last above written. 
[SEAL. | WM. R. KELLY, 
Notary Public. 


UNITED STATES OF AMERICA, oe 

The State of Nebraska, Lancaster County, J si 
I, J. Stuart Dales, examiner U.S. C. C., dist. of Nebraska, hereby 
certify that the above and foregoing is a true and correct COPY of a 
deed as appears of record in the office of the clerk of said county, in 

Deed Record No. 6, at page 149. 
ln testimony whereof I have hereunto set my hand, at the city of 
Lincoln, this 4th day of Dec., A. D. 1882. , 
J. STUART DALES, 

Examiner U.S. C. C., Dist. of Nebr. 


Endorsed: Warranty deed. Full covenant. C. C. Burr & D. D.- 
Muir and wives to Patrick Lyons. State of Nebraska, Lancaster 
county, ss: Entered on numerical index and filed for record in the 
clerk’s office of said county the 30th day of May, A. D. 188], at 8 

o clock and 20 minutes a. m., and recorded in Book No. 6 of 
618 deeds, on page 149. L. E. Cropsey, county clerk. 


Exuipit No. 5. (Witness Bell.) 


This indenture, made this thirtieth day of March, in the year of 
our Lord one thousand eight hundred and eighty, between Carlos 
©. Burr and Mary E. Burr, his wife, and D. D. Muir, unmarried 
man, of the county of Lancaster and State of Nebraska, of the first 
part, and Rhoda A. Prindle, of the same place, of the second part, 
witnesseth : That the said parties of the first part, for and in consid- 
eration of the sum of one hundred dollars to them duly paid, the 
receipt whereof is hereby acknowledged, have sold, and ™ these 
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presents do grant, convey, and confirm, unto said party of the second 
part, her heirs and assigns, all that certain piece, parcel, or tract of 
land situated in Dawson’s addition to South Lincoln, in the county 
of Lancaster and State of Nebraska, more particularly known and 
described as follows, to wit: Lots numbered five (5) and (6), in bloek 
numbered forty-nine (49), in said Dawson’s addition to South Lin- 
coln, according to the plat thereof recorded in clerk’s office of said 
Lancaster county— 

Together with all and singular the hereditaments and appurte- 
nances thereunto belonging or in anywise appertaining; and also 
all the estate, right, title, interest, and claim whatsoever, as well in 
law as in equity, of the said parties of the first part of, in, and to the 
same, with the appurtenances. 

And the said Mary kK. Burr, wife of the said Carlos C. Burr, does 
hereby grant, remise, release, and forever convey unto the said party 
of the second part all her right, title, and estate of dower In and to 
the foregoing-described premises. 

And the said Carlos C. Burr and D. D. Muir, for themselves, their 

heirs, executors, and administrators, do hereby covenant and 
619 agree to and with the said party of the second part, her heirs 

and assigns, that the said Carlos C. Burr and D. D. Muir, at 
the time of the ensealing and delivery of these presents, they are 
lawfully seized, in their own right, of a good, absolute, and indefeas- 
ible estate of inheritance, in fee-simple, of and in all and singular 
the above-granted premises, with the appurtenances, and have good 
right, full power, and lawful authority to grantand convey the same 
in the manner aforesaid ; and that the same are now free and clear of 
and from all former and other grants, charges, assessments, taxes, 
and incumbrances of whatsoever nature, except taxes which may 
have become a lien since January Ist, 1SS0. 

And thesaid Carlos C. Burrand D. D. Muir, | for] themselves and their 
heirs, the above-granted premises, with the appurtenances, against 
all persons whomsoever lawfully claiming or to claim the same 
shall and will warrant and by these presents forever defend. 

In witness whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above written. 

CARLOS C. BURR. [seat. 
MARY E. BURR. | SEAL. 
D. D. MULK. | SEAL. 


Signed, sealed, and delivered in presence of— 


L. C. BURR. 


THe STate or NEBRASKA, | 
Luncaster County, j 

On this thirtieth day of March, A. D. 1880, before the subscriber, 

a notary public duly appointed, commissioned, and qualified for 
and residing in said county, personally appeared Carlos C. Burr and 
Mary E. Burr, his wife, and D. D. Muir, an unmarried man,to me 
known to be the identical persons described in and who executed 
the foregoing conveyance as grantors, and they severally acknowl- 
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edged the said instrument to be their and each of their voluntary 
act and deed. 
620 In testimony whereof I have hereunto set my hand and 
notarial seal, at Lincoln, in said county, the day and year 
last above written. 
[ SEAL. | L. C. BURR, 
Notary Public. 


UNITED STATES OF AMERICA. .. 
The State of Nebraska, Lancaster County, {~~ 


I, J. Stuart Dales, examiner U.S. C. C., dist. of Nebraska, hereby 
certify that the above and foregoing is a true and correct copy of 
a deed as appears of record in the office of the clerk of said county, 
in Deed Record No. 6, at page 30. 

In testimony whereof I have hereunto set my band at the city of 
Lincoln, this 4th day of Dec., A. D. 1882. 

J. STUART DALES, 
Examiner U.S. C. C., Dist. of Neb. 


Endorsed: Warranty deed, full covenant. Carlos C. Burr and 
wife, D. D. Muir, an unmarried man, to Rhoda A Prindle. State of 
Nebraska, Lancaster county, ss. Entered on numerical index and 
filed for record in the clerk’s office of said county the 6th day of 
April, 1880, at 9 o’clock and 30 minutes a. m., and recorded in Book 
No. 6 of deeds, on page 30. L. E. Cropsey, county clerk. 


Exnuipit No. 6. (Witness Bell.) 


Warranty Deed. Carlos U. Barr ét ux. to C. P. Williams. Filed for 
Record Sept. ov, 78, 2.25 p. He. eo (i), Ol, rk. > A 


Deputy. 


This indenture, made this twenty-second day of August, in the 
year of our Lord one thousand eight hundred and seventy-eight, 
between Carlos C. Burr and Mary E. Burr, his wife, of Lancaster 
county, Nebraska, of the first part, and C. P. Williams, of the 
same place, of the second part, witnes:eth: That the said par- 

ties of the first part, for and in consideration of the sum 
62] of one hundred dollars to them duly paid, the receipt whereof 

is hereby acknowledged, have sold, and by these presents do 
grant, convey, and confirm unto the said party of the second part, 
his heirs and assigns, all lots numbered two (2), three (3), and four 
(4), in block numbered twenty-two (22), in Dawson’s addition to South 
Lincoln, in Laneaster county, Nebraska, according to the recorded 
plat thereof, together with all andsingular the hereditaments and ap- 
purtenances thereunto belonging or in any wise appertaining, to have 
and to hold the above-described premises, together with all the 
estate, right, title, interest, and claimin whatsoever, as well in law as 
In equity, of the said parties of the first part of, In, and to the sume, 
with the appurtenances, and to his heirs and assigns forever, and the 
said Mary E. Burr, wife of the said Carlos C. Burr, her by releases 
and relinquishes all her right of dower in and to the above-deseribed 


tarv 


and 
year 
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premises, and the said Carlos C. Burr, for himself and his heirs, exee- 
utors, and administrators, does hereby covenant and agree to and 
with the said party of the second part, his heirs and issigns, that 
the said Carlos C. Burr at the time of the ensealing and delivery of 
these presents he is lawfully seized in his own right of a good, ab- 
solute, and indefeasible estate of inheritance in fee-simple of and in 
all and singular the above-granted premises, with the appurtenances, 
and has good right, full power, and lawful authority to grant and 
convey the same in the manner aforesaid, and that the same are 
now free and clear of and from all former and other grants, charges, 
assessments, taxes, and incumbrances of whatsoever nature, except 
taxes which may have become a lien since January 1, 1878, which 
taxes second party hereby assumes and agrees lO pay, and the said 
Carlos C. Burr, for himself and his heirs, the above-granted prem- 
ises, With the appurtenances, against all persons whomsoever law- 
fully claiming or to claim the same, shall and will warrant and by 
these presents forever defend. 
G22 In witness whereof the said parties of the first part have 
hereunto set their hands and seals the day and year first above 
written. 
R. [seat] 


CARLOS C. BU 
SEAL. | 


MARY E. BU 


c 


Signed, sealed, and delivered in presence of— 


L. C. BURR. 


Tue STATE OF NEBRASKA, | 
’ Pr ae. 
Lancaste r ( ounty, J 


On this 2nd day of August, A. D. 1578, before me, L. C. Burr, a 
notary public duly appointed, commissioned, and qualified for and 
residing in said county, personally appeared Carlos C. Burr and 
Marvy E. Burr, his wife, to me known to be the identical persons de- 
scribed in and who executed the foregoing conveyance as grantors, 
und they acknowledged said instrument to be their voluntary act 
and deed. 

In testimony whereof I have hereunto set my hand and notarial 
seal, at Lincoln, in said county of Lancaster, the day and year last 
above written. 

[SEAL. | L. C. BURR, 
Notary Public. 


UNITED STATES OF AMERICA, gee 
The State of Nebraska, Lancaster County, | 


I, J. Stuart Dales, examiner U.S. C. C., dist. Neb., hereby certify 
that the above and foregoing Is “a true and correct cCOpy of a deed as 
appears of record in the office of the clerk of said county in Deed 
Record Y, at page 207. 

In testimony whereof I have hereunto set my hand, at the city of 
Lincoln, this 4 day of Dee., A. D. 1882. 

J. STUART DALES, 
Examiner U. & C er. Dist of Nebr. 


' 
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W. W. Hotes, being produced as a witness on behalf of com- 
plainants and of lawful age, being first duly sworn, on his 
O20 oath Says: 
Int. 1. State VOurP name, age, place of residence, and occupation. 
Ans. My name is Wm. W. Holmes; age, 47 years; place of resi- 
dence, Lineoln, Nebraska: occupation, broker. 
2. How long have you resided in Lincoln? 


Int. 5. Were you acquainted with the value of real estate in Lin- 
coln in April, 1s70”? 

Counsel for Giles objects because under the stipulation filed no 
evidence could or would be taken except on the amended bill. 


Ans. I was. 
Int. 4, Did you know the value of the west half of lot 3 and all 
of lots 4. 5. & 6. in block 54. 1n the city of Lineoln, in April, IS70? 


Ans. I think so. 

Int. 5. Do you know now what — the value of that property at 
that time? 

Ans. Yes, sir. 

Int. 6. State the value of that property at that time. 

Counsel for Giles objects, for that by the stipulation no such evi- 
dence could be taken; also that the complainants have introduced 
the deed showing the consideration and value of the premises to 
Cody’s block, and that the recitals in the deed here in evidence bind 
the complainants and cannot be contradicted or disputed by this 
witness. 


Ans. I would place it at about $9,000. 


Cross-examination: 
Int. 7. Do you swear that you know or that you think you know 
the value of real estate at that time? 
624 Ans. I will swear that | knew the value of real estate at 
that time. 
[nt. 8. Do you swear that vou know it now ? 
Ans. Not as closely as I did at that time; it isa matter of memory 
now. 
Int. 9. What became of the improvements that were upon these 


premises in 1870? 

Objected to by complainant’s counsel as incompetent, immaterial 
and irrelevant, and not proper cross-ex. 

Ans. My recollection is that they were torn down during the spring 


or summer of 187. 
lit. LV. Wha Was the value of the stone house that was torn down 


at that time upon these premises 4 


Objected LO by complainant same as last above. 


Ans. I should Suv from $1,000 to $1,200. 
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Int. 11. Do you include this amount in the valuation of $9,000 
that you put upon the property ? 

Ans. I do. 

Int. 12. What was the value of the frame building that 8S. W. Lit- 
tle tore down or removed at the time he built the brick building now 
standing there? 

Objected to by complainant same as last above, and for the further 
reason that the frame building Was placed Upon the property after 
the date of the valuation fixed by the witness. 

Ans. I would place it at about four hundred dollars. 


.W. W. HOLMES. 


Subscribed in my presence and sworn to before me this 2nd day 
of Dee., 1882. | 
J. STUART DALES, 
Examiner U. S.C. C., Dist. of Nebr. 


g produced as a witness on behalf of 
respondent, of lawful age, and being first duly sworn, on his 
oath says: 


625 Cuas. T. Boaas, being 


Int. 1. State your name, age, place of residence, and occupation. 

Ans. My name is Chas. T. Boggs; age, 36 years; place of resi- 
dence, Lincoln, Nebraska ; occupation, insurance agent, Ke. 

Int. 2. How long have you known D. B. Alexander and 8. W. 
Little? | 

Ans. Ten or eleven years. 

Int. 3. Do you know whether there is any insurance upon the 
buildings situated on the west half of lot 3, and all of 4, 5, & 6, in 
block 54, in the city of Lincoln? If so, state the amount on each 
building. 

Ans. Ido know. There is $1,000 insurance on the building on 
lot 6 in favor of S. W. Little. I do not know of any more. 

Int. 4. Is there anything said in the policy as to who is the owner 
of the legal title to the premises t 

Ans. ‘There is not. 

Int. 5. There is no unusual clause in this policy, it being simply 
one running to 8. W. Little, is it not? 

Ans. No unusual clause. The policy runs directly to 8S. W. Little. 

Int. 6. Do you know, and has not 8. W. Little or D. B. Alexander, 
or either of them, told you that it was a rule of theirs not to insure 
their buildings ? 

Ans. I have carried insurance on some of Little’s property for the 
past 6 or 7 years. I do not know anything about Alexander’s busi- 
ness In this respect; have never insured any property for him. 

CHAS. T. BOGGS. 


626 Subscribed in my presence and sworn to before me this 
2nd day of December, 1582. 
J. STUART DALES, 
Examiner U.S. C. C., Dist. of Nebr. 
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Counsel for Giles now offered in evidence a deed from Melita C. 
D. Tillman to Ezekiel Giles, and a marriage certificate of Joel W. 
Tillman and Melida Margaret Dawson, which are hereto attached 
by the examiner and made a part hereof and marked Exhibits 
— 2" a 

To the introduction of which in evidence counsel for complainant 
objects as immaterial and irrelevant. 


“EXHIBIT C.” 


This indenture, made this second day of January, A. D. 1882, be- 
tween Melita C. Dawson Tillman, wife of Joseph Tillman, late Melita 
C. Dawson, daughter of Jacob Dawson, deceased, of Cass county, Ne- 
braska, party of the first part, and Ezekiel Giles, of Clay county, 
Iowa, party of the second part, witnesseth: That the party of the first 
part, in consideration of one dollar to her in hand paid, the receipt 
whereof is hereby acknowledged, has sold, and by these presents 
does grant, bargain, sell, convey, and confirm, unto the said party of 
the second part, bis heirs and assigns, forever all those certain 
tracts, pieces, and parcels of land more particularly known and 
described as follows, to wit: All those certain tracts, pieces, and 
parcels of land situated in the county of Lancaster and State of 
Nebraska, more particularly known and described as follows, to 
wit: The west half of the southeast quarter of section nineteen, 
township ten north, range seven east, of the sixth principal 
meridian, containing 50 acres; the southeast quarter of the south- 
east quarter of section thirty-five, township ten north, range six 

east, of the sixth principal meridian, containing 40 acres ; 
627 the northwest quarter of the southwest quarter of section six, 

township ten north, range seven east, of the sixth principal 
meridian, containing 40 acres; the east half of the northeast quar- 
ter of section thirty-five, township ten north, range six east, of the 
sixth principal meridian, containing 80 acres; the west half of the 
northwest quarter of section twenty-four, township ten north, range 
six east, of the sixth principal meridian, containing 80 acres; also 
the west half of the northeast quarter of section nine, township nine 
north, range thirteen east, of the sixth principal meridian, lying 
and being in Otoe county, Nebraska, containing 80 acres; also the 
north fifty feet of lot number nineteen of block number fifty-four 
of the city of Lincoln, Lancaster county, Nebraska, according to the 
original survey and plat of the town, now city, of Lincoln aforesaid, 
being all that tract of land bounded and described as follows : Be- 
ginning at the northwest corner of said lot nineteen, running thence 
east fifty feet; thence south on the east line of said lot fifty feet ; 
thence west fifty feet; thence north fifty feet to the place of begin- 
ning; also the west half of lot three, and all of lots four, five, and 
six, in said block fifty-four, in said city of Lincoln; also all of lot 
six (6), in block forty-one, in said city of Lincoln, according to the 
original survey and plat of the town, now city, of Lincoln afore- 
said; together with all and singular the tenements and hereditaments 
and appurtenances thereto belonging or in anywise appertaining; 
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and also all the estate, right, title, interest, claim, and demand, as 
well in law as in equity, which the said party of the first part now 
has or ever has had in and to the and each of the above-described 
parcels of land, with the appurtenances, and especially such as accrued 
to her as the heir or devisee of Jacob Dawson aforesaid. 
This instrument is made and executed by the said party of the first 
part with the intention and for the purpose to, and she hereby 
628 does by these presents, ratify and confirm in all things and 
respects a certain conveyance made by and between herself as 
Melita C. Dawson and others (who were children and heirs-at-law of 
Jacob Dawson aforesaid), parties of the first part, and Lionel C. Burr 
and Hiland H. Wheeler, parties of the second part, dated the 15th 
day of September, A. D. 1879, and acknowledged the third day of 
December, 1579, at the time and — execution of which said convey- 
ance she was a minor, unmarried, and under the age of eighteen 
years. This instrument is also made and executed by the parties of 
the first part with the intention and for the purpose, and by these 
presents she hereby declares she does, and does, disaftirm,annull, set 
aside, avoid,and cancel in all respects, as far as in her power lies, or 
as she legally can do, or so far as she is concerned or interested in a 
certain conveyance, executed by herself as Melita C. Dawson and 
others (who were children and heirs-at-law of Jacob Dawson afore- 
said), parties of the first part, and Herman H. Schaberg, party of 
the second part, dated and executed September 12th, 1878, at which 
said time and date of execution she, the said Melita C. Dawson, was 
a minor, unmarried, and under the age of eighteen years, and re- 
corded in the county clerk’s office of Lancaster county, Nebraska, in 
books of deeds, at page 336 of the deed records of said Lancaster 
county, which said deed was executed by her while a minor as afore- 
said, and purported to convey lots five and six, in block forty-one, 
in said city of Lincoln. This instrument is made for the further 
purpose of confirming the title to all the above-described tracts, 
pieces, and parcels of land in the aforesaid Ezekiel Giles, grantee 
and assignee of the said Burr, and the said Wheeler as aforesaid. 
In witness whereof the party of the first part has hereunto set 
her hand and seal the day and vear first above written. 
MELITA C. TILMAN. 
629 MELITA C. DAWSON TILMAN. [sEat.] 


Signed, sealed, & delivered in the presence of— 


JOHN MURFIN, 


The words “ so far,” in line 10 of this page, interlined before execu- 
tion. 


STATE OF NEBRASKA, ee 
County of Cass, | et | 

On this thirteenth day of January, A. D. 1882, before me, John 

Murfin, a notary public duly commissioned and qualified for and 

residing in said county, personally came Melita C. Dawson Tillman, 

tome known to be the identical person described in and whose 
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name is affixed to the foregoing instrument as grantor, and acknow!l- 
edged that she executed the same and _ the instrument to be her vol- 
untary act and deed, and for the purposes therein set forth. 
Witness my hand and notarial seal the day and year last above 
written. 
[ SEAL. | JOHN MURFIN 
Notary Public. 


UNITED STATES OF AMERICA, | ... | 
District of Ne braska, ) r 


I, Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska, certify that I have compared the an- 
nexed copy of the deed of Melita C. D. Tillman to Ezekiel Guiles in 
the case of S. W. Little et al. vs. Ezekiel Giles et al. with the original 
on file in this office, and that the same is [a] correct transcript there- 
of, and of the whole of said original. 

In testimony whereof I have caused the seal of said court to be 
affixed at the city of Omaha, in said district, this 2nd day of July, 
1854. 


[SEAL. ] ELMER D. FRANK, Clerk. 
630 Endorsed: “C.” Deed C. Melita C. D. Tillman to Ezekiel 


Giles. State of Nebraska, Lanester county, ss: Filed for 
record in the clerk’s office of said county the 14 day of Jan’y, 1882, 
at 4 o'clock and — minutes p. m., Book 11, pages 279 and 281. J. 
H. McClay, county clerk. Filed Dec. 2, 1882. J. Stuart Dales, ex’r 
U.S.C. C., dist. of Nebr. 


Marriage License. 


THE STATE OF NEBRASKA, | 
Cass County, J 
The State of Nebraska to to any person legally authorized to 
soleninize marriages, Greeting : 


ao. 


You are hereby authorized to join in the holy bonds of matri- 
mony and to celebrate within said county the rites and ceremonies 
of marriage between Mr. Joel William Tilman and Miss Melita 
Margaret Dawson. 

The father’s name of the said Joel William Tilman is Silas W. 
Tilman, and the maiden name of his mother is Susannah Barrett, 
and the father’s name of said Melida Margaret Dawson is Jacob 
Dawson, and the maiden name of her mother is Editha J. Ross. 
The said Joel William Tilman resides in the county of Lancaster 
and State of Nebraska; is aged twenty years; was born in Marion 
Co., Indiana, and is a white person. The said Melida Margaret 
Dawson resides in the county of Cass and State of Nebraska; is aged 
eighteen years; was born in Lancaster Co., Neb., and is also a white 
person. 

And these presents shall be your good and sufficient warrant, and 
you are required to return this license to me within three months 
from the celebration of such marriage, with a certificate of the same 
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appended thereto signed by you, under the penalty of five hundred 
dollars. 
631 In testimony whereof I have hereunto set my hand and 
affixed the seal of the county court of said county of Cass 
this 22 day of December, A. D. 188]. 
[SEAL. | A. N. SULLIVAN, 
County Judge. 
Written consent of parents of groom and bride filed. 
A. N. SULLIVAN, 
Co. Judge. 


Marriage Certificate. 


Tue State or NEBRASKA, | at 
’ * oO . 
County, j 


Be it remembered that at Mrs. Pickering’s, in said county of Cass, 
on the 25th day of December, A. D. 1881, Mr. Joel William Tilman, 
and Miss Melida Casanda Dawson, named in the foregoing license, 
were legally united in marriage by me in the presence of George 
Keller and Mrs. Pickering, residing in the county of Cass and State 
of Nebraska, and Albert Dawson, residing in the county of Cass and 
State of Nebraska. 

Witness my hand this first day of February, A. D. 1882. 

WALETE B. HARRIS, 


Min ister Cu mbe rland Pre shyte rian Ch urch 


THe STATE OF NEBRASKA, | __. 
Cass County, Sea 
# Jno. Johnson, county judge of said county, do hereby certify 
the within to be a true and accurate copy of the record in my office 
found in marriage record “ D,” on page 5350 
[In testimony whereof I have hereunto set my hand and the seal 
of said county court this 25rd day of Nov., A. D. 1882. 
[ SEAL. | J. W. JOHNSON, 
County Judge. 
Filed Dee. 2, 1882. 
J, STUART DALES, 
Examine ruU&-G oe Trst. of Neb 
W. W. Witson, being produced as a witness on behalf of complain- 
ant, of lawful age, and being first dulv sworn, says: 
Int. 1. Where do you reside? 
Ans. In Lincoln, Nebraska. 
652 Int. 2. How long have you resided here? 
Ans. About 11 years. 
Int. 3. What is your age? 
Ans. 58 years. 
Int. 4. Married or single? 
Ans. Single. 
Int. 5. Ever been married? 
Ans. No. 
W. W. WILSON 
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Subscribed in my presence and sworn to before me this 2nd day 
of December, 1882. 
J. STUART DALES, 
KRramine r U}. Ss. CU. Lf. Dist. of Ne br. 


The further taking of testimony herein is by me adjourned b 
the consent of counsel for complainant and respondents until 
o'clock p. m. Dec. 2, 1882. 


y 
7 


J. STUART DALES, 
Examiner U.S. C. C., Dist. of Neb. 


G. E. Torrey, being produced as a witness on behalf of respondents, 
of lawful age, and being first duly sworn, on his oath, says: 

Int. 1. State your name, age, place of residence, and occupation. 

Ans. My hunme is G. E. Torrey ; age, L5 Vears , place of residence, 
Lincoln, Nebraska; occupation, deputy county treasurer of Lancaster 
county, Nebr. 

Int. 2. Have you examined the tax list of the county of Lancaster 
upon all the premises hereinafter named as to the fact of whether the 
tuxyes are delinquent or sold or paid for the years ISSO & 18581? 

Ans. I have. 


633 Int. 3. And does the list that you hand to the examiner, 
consisting of seven sheets, show a true and correct situation 
of each one of the several-lots & blocks as mentioned in the last 


question t 


Ans. It does. 


GEO. E. TORREY. 


Subscribed in my presence and sworn to before me this 2nd day 
of December, 1582. 
J. STUART DALES, 
Kxaminer, U. S. C. C., Dist. of Neb. 


The following is a true and correct copy of the list or paper pro- 
duced to me by the witness Torrey and attached hereto by me at 
request of counsel for respondent Giles, viz: 
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630 UNITED STATES OF AMERICA, | . 
District of Nebraska, ‘bp 
[ hereby certify that the above and foregoing is a true and perfect 
copy of the list or statement of taxes for the years 1851 & 1880 upon 
the property therein described in and for Lancaster county, Nebraska, 
as the same was produced to me, and identified and sworn to by the 
witness Torrey upon his examination herein. 
Witness my hand this 2 day of Dec., 1882. 
J. STUART DALES, 
Examiner U. S.C. C., Dist. Neb. 


Dec. 2. 1882.—At the request of counsel for respondent Giles, and 
by consent of parties, at 9 o’clock p. m. the further taking of testi- 
mony herein is adjourned by me until Wednesday, Dec. 6th, 1882, 
at 2 o’clock p. m. 

J. STUART DALES, 
Examiner U. S. C. C., Dist. of Neb. 


Dec. 6, 1882.—At 2 o’clock p. m., by consent of solicitors for par- 
ties herein, the further taking of testimony in this cause is by me 
hereby adjourned until Thursday, Dee. 7th, 1852, at 2 o'clock p. m. 

J. STUART DALES, 
Examiner U.S. C. C., Dist. of Neb. 


Dec. 7th, 1882.—At 2 o’clock ‘p. m.; by agreement of parties herein 
the further taking of testimony herein is hereby adjourned until 
Friday, Dec. 8, 1882, at 2 o’clock p. m. 

J. STUART DALES, 
Examiner U.S. C. C., Dist. of Neb. 


Dec. 8th, 1882—At 2 o’clocx, by the agreement and stipulation 
of the parties hereto filed this day, the further taking of 
636 testimony herein is hereby adjourned until Saturday, Dee. 9, 
1882, at 9 o’clock a. m. 
J. STUART DALES, 
Examiner U.S. C. C., Dist. of Neb. 


Dee. 9, 1882, at 9 o’clock a. m., examination of witnesses herein 
resumed according to stipulation of counsel in this cause made be- 
fore me Dee. 8, 1582. 

J. STUART DALES, 
Examiner U. S. C. C., Dist. of Neb. 
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Appearances: Marquette, Deweese & Hall, Harwood & Ames, and 
W. J. Lamb, for complainants; L. C. Burr, for respondent Giles. 


EpirHa JANE PICKERING, being produced as a witness on behalf of 


respondents and of lawful age, being first duly sworn, desposes and 
Says: 

Int. State your name, age, place of residence, and occupation. 

Ans. My name is Editha Jane Dawson Pickering; age, 55 years; 
place of residence, Factoryville, Cass county, Nebraska ; occupation, 
farming. 

Int. Are you the widow of the late Jacob Dawson, deceased ? 

Ans. lam. 

Int. Is the Bible that is no& before the examiner the family Bible 
of the late Jacob Dawson and yourself, and does the Bible contain a 


family record showing the marriages, births, & deaths of certain of 


the family of yourself and former husband ? 

Counsel for complainant objects to first part of the question as 
leading, and the last part is objected to as asking for contents of the 
book. ‘The book itself is the best evidence to show what it contains. 

Ans. It is. It does of most of the family. The two last 
G37 deaths, I believe, are not recorded. 

Counsel for respondents now offer in evidence the whole 
of the family record as shown at pages 97, 98, & 100, as marked by 
the examiner of said family Bible, immediately following the portion 
of same known as the Old Testament, certified copies of which are 
by the examiner hereto attached and made a part hereof as Exhibit 
“E;” to the introduction of which counsel for complainants objects 
for the reason that it has not been shown by whom the family 
record has been kept; the handwriting has not been identified. 


Int. Mrs. Dawson, you may now look at page 97 and state to the 
court when the writing was made and by whom it was made. 

Ans. By Jacob Dawson I think. I think it was made before we 
came to Lincoln—when we lived at the river. 

Int. Can you state about the year that you and Jacob Dawson 
and family came to Lancaster county, Nebraska? 

Ans. I think about 17 years ago, as near as I can remember. 

Int. And it was before that time that he made these entries in 
this family record ? 

Ans. As near as I can remember. 

Int. Look at page 98 of the family record and state if you know 
when and by whom the entries were made there. 


Ans. Jacob Dawson, I think, wrote down the births on that page. 


It was written down as far as to Melita Cassenda Dawson before we 

left the river, and the other younger children were entered after- 

wards. | 

Int. By whom and when, as best you can remember, were the 

entries made on page 100? 

638. Ans. Mr. Dawson wrote the entry about Mary Amanda 
Dawson, & William Dawson wrote the next entry; I wrote 

the entry of death of Jacob Dawson. 
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Int. Can you tell when and by whom the Bible was purchased ? 

Ans. I think it was bought 17 or 18 years ago—when we lived at 
the river—by Jacob Dawson. 

Int. In whose possession and by whom has this family record 
been kept ? 

Ans. By me. 

Int. At the death of Jacob Dawson were there any children of 
himself and you living. If so, name them. 

Ans. They were all living except one, at that time; Mary Amanda 
was dead at that time; John Hampton, William Ross, Albert Lin- 
coln, Evaline Margaret, Melita Cassanda, Minnie Sylvina were living 
at that time. 

Int. State when each of your children you have named were born. 
‘Ans. John Hampton, Dee. 3, 1848; Mary Amanda, March 22, 
1851; William Ross, Sept 12, 1853; Albert Dawson, Jan’y 16, 1856; 
Evaline Margaret, July 2, 1860; Melita Cassanda, March 22, 1864; 
Minnie Sylvana, Nov. 9, 1866. 

Int. State if any of these children are dead and the dates when 
they died. 

Ans. Mary Amanda died Aug. 9, 1852; John Hampton died Nov. 
3, 1872; Evaline Margaret, Sept. 15, 1880; William Ross died Nov. 
14, 1SS0. 

Int. Had he, John Hampton Dawson, children living when he 
died ? 

Ans. No, sir. 

Int. Where did you live at the death of Jacob Dawson ? 

Ans. I lived in Lincoln. 

Int. Did you live in the house called the Stone House, whien was 

nearly opposite the place where the post office now is? 
639 Ans. Yes, sir. 
Int. What kind of a house was’ that for convenience «& 
health & what did you do with the house after you moved out of it? 


Complainant’s counsel objects as being incompetent, and not ad- 
missible under the stipulatian for extending time of taking testi- 
mony herein. 


Ans. I think it was a healthy house and very convenient; had 
basement and upstairs story and good cellar. I rented the house 
after leaving it. 

Int. To whom did you rent, and for how much per month? 

Counsel for complainant objects same as last above. 


Ans. When I moved out of the house Dr Robbins was in one 
room, Mr. Clark in another, and Mr. Hyatt in another, and Mrs. 
Russell had a room in the basement; not sure as to Mr. Clark being 
there, but he had it rented and did live there awhile. One room 
brought $15 per month, 2 rooms for $10 each, and one downstairs 
for $5 or $8 per month, I don’t remember which. 

Int. Are you acquainted with one Henry N. Pickering? If so, 
where did you become acquainted with him? 

53—648 


418 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


A. Iam; I first became acquainted with him in Ohio, in early 
life. 
Int. If within the past few years you have met Mr Pickering, 
you may state the circumstances of your meeting. 

Ans. I met him in Lincoln; he came to our house. 

Int. You and Mr. Pickering were afterwards married, were you 
not ¢ 

Ans. Y es. 

int. Did you ever request Mr. Pickering to destroy any letters 

that you had written to him ? 
640 Ans. Not that I remember of. 
Int. About the 7th day of February, 1879, did you meet 
Mr. Pickering in Lincoln, Nebr.? 
Objected to as leading. 


Ans. I did. 

Int. Mr. bickering has sworn in this case in words and substance 
as follows: tliat on that day he had a conversation with you, and 
said: “We talked about marrying; [told her [had comeoutto marry ; 
that it was my business here to marry. Shesaid she could not marry 
at this time; that she could not marry until she sold her property ; 
that her lawyer had advised her (meaning you) not to marry until 
you had sold all of your property.” State, Mrs. Dawson, if you had 
this conversation with Mr. Pickering at that time. 

Objected to as leading and calculating to mislead the witness by 
reciting some pretended testimony of Pickering, and not admissible 
under the stipulation. 


Ans. I never told him that my lawyer advised me to sell the 
property before [ should marry; we talked about marrying. 

Int. Did you at any time or place tell Mr. Pickering anything 
about your property or conveying your property before you got 
married to him? 

Ans. I don’t remember of telling him that I wanted to convey the 
property before I got married to him. 

Int. Did you speak several times to him and tell him that you 
had been advised by your lawyer to sell your property before you 
got married to him? 

Ans. No, sir. 

Int. Mr. Pickering has sworn in words and substance this, that 

the reason why you put off marrying was because some writ- 
641 ings were to be signed, a contract with Burr, & that the reason 
why the wedding was put off was that these papers had to be 
signed before you were married. Did you tell Mr. Pickering so? 
Objected to as leading, and calling for conclusion & not for facts. 
Ans. No, sir. 
Same objection to answer. 
Int. Is it a fact that you said so? 


Objected to as leading. 
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Ans. It is a fact that I never told him so. 

Int. Did you tell or have any conversation with Mr. Pickering as 
to any contract that your children had with Burr? 

Ans. No, sir. 

Int. Did you and Wm. Dawson, your son, have a conversation 
standing by the window in your house a short time after you were 
married to Mr. P., when Wm. read a letter to you & Mr. P. was 
standing on the outside of the window, and in that conversation did 
you say “Don’t let Mr. Pickering know about it, that I married him 
by the advice of a lawyer?” 

Objected to as leading. 


Ans. No, sir; I never had any such conversation with him about 
it. 

Int. Did you tell Mr. P., or your son Wm. or Albert, or any per- 
son at any time or place that the understanding was that there was 
to bea marriage, so your children could get the property t 

Ans. No, sir; I did not. 

Int. Did you ever have such an understanding with any person 
that your purpose of marriage was that your children could get this 
property? 

Objected to as calling for an opinion and conclusive and not ask- 
ing for facts. 

Ans. No, sir. | 
642 Int. Mr. Pickering has sworn that he heard you say to your 
children or one of them that your understanding was that 
there was to be a marriage, so they could get back the property; is it 
true or not? 


: 


Objected to as not calling for facts, leading, and no foundation 
laid for impeachment. 

Ans. It is not true. 

Int. State to the court who induced you to marry with Mr. Pick- 
ering ¢ 

Objected to [as] irrelevant, immaterial, and not calling for facts. 

Ans. No one. 

Int. Did you ever have any talk with L. C. Burr or H. H. Wheeler 
about your marriage with Mr. Pickering before you got married ? 

Ans. No, sir. 

Int. State what they or either of them knew of your intended 
marriage so far as you know. 

Ans. I don’t know as they knew anything about it; I never spoke 
to them about it. 

Int. What advice did Burr or Wheeler give or offer t> you about 
your intended marriage with Mr. Pickering? 

Ans. Not any. | 

Int. State what counsel or advice you asked of them or either of 
them abeut your intended marriage ? 

Ans. I never asked any counsel or advice from either of them. 
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Int. Whom, if anybody, did you send to them for advice about 
your intended marriage? 
Ans. I never sent any one. 
Int. With whom did you confederate and combine and conspire 
with in order that you might marry with Mr. Pickering ; name 
643 the persons—all of them that you had any talk with whatever 
about your intended marriage with him? 
Objected to as calling for opinion and conclusion of the witness. 


Ans. No one. 

Int. Can you tell how many letters you wrote to Mr. Pickering? 

Ans. I do not remember. 

Int. How many letters did you receive from him ? 

Ans. I do not remember. 

Int. Why did Mr. Pickering leave your house? 

Objected to as immaterial and irrelevant and as calling for opinion 
of. witness. 


Ans. The first I knew of his going away he came out into the 
garden and said he was going away; I asked him if he was mad 
at me; said he was not; asked him if any of my family had mis- 
treated him; said they had not; said that Wm. Dawsonwas a perfect 
gentlemen; then I asked him what he was going away for; said he 
was going to leave’until my children all got married off and then 
he was coming back to live with me; I told him if he had no ex- 
cuse to go away he had none to come back; he did not go away for 
a few weeks after that; he came out to the kitchen one morning 
after that and said that if I did not drive my children off he would 
leave; I told him I would not drive my children off; told him when 
he went away he could not come back; he did come back and broke 
[the] lock off the door and came in early in the morning; he hitched 
up my team; then I told him to unhiteh it, but be did not and left 
it standing hitched; he left then. 


Cross-examination : 
Int. Where do you live? | 
Ans. Factory ville, Cass Co., Neb. 
Int. When did you come to Lincoln ? 
644 Ans. Tuesday morning last. 
Int. Where have you stayed since then ? 
Ans. At Mr. Burr's. 
Int. At L. C. Burr’s and his family bere in Lincoln? 
Ans. Yes, sir. 
Int. Has L. C. Burr been at home during the time you have stayed 
there ? 
Ans. He has been away most of the time. 
Int. What time Tuesday did you come? 
Ans. At 93 in the evening. 
Int. Was he at home when you come? 
Ans. He came home that evening. 
Int. Was he there Wednesday, the following day’? 


— 
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Ans. I believe not. 

Int. Do you know? 

Ans. No: he was not, I believe. 

Int. Do you know where he went on Wednesday ? 

Ans. I think he went to Omaha. 

Int. What time Wednesday ? 

Ans. Early in the morning. 

Int. When did he come back ? 

Ans. Last evening. 

[t is stipulated between the parties conducting the examination 
herein that from this point the testimony of this or other witnesses 
may be taken in shorthand by C. L. Trevitt, and by him translated 
and written out by the examiner, and all to be done in the presence 
of said examiner. 

Int. Are you certain that he went to Gmaha Wednesday morning? 

Ans. I suppose he did; I heard Mrs. Burr say he was going there. 

Int. Did he return between the time he went to Omaha and last 
night? 

Ans. No; not since I have been there, he has not been away. 
645 Int. Did you come here to Lincoln to testify at his request ? 
Ans. Yes, sir. 

Int. Did you see Mr. Burr the night of your arrival. 

A. Yes, sir. 

Int. Where? 

Ans. At his house. 

Int. Did you first see him at his house that evening? 

Ans. No, sir. 

Int. Where? 

Ans. I saw him on the train first. 

Int. At what point on the train did you first see him? 

Ans. I believe it was Plattsmouth and Lincoln he came on the 
train. 

Int. Did you talk with him on the train ? 

Ans. Not very much. 

Int. Did you at all? 

Ans. I spoke to him. 

Int. Where did you get on the train? 

Ans. I got on at Plattsmouth. 

Int. You met him at the junction there? 

Ans. He got on somewhere; I do not know where; he was not on 
when I got on, but a little while after. 

Int. Did he sit with you on the same seat ? 

Ans. He did for a little while. 

Int. Did you have word from him that he would meet you ? 

Ans. No. 

Int. From what point did you receive the word to go from home 
to Lineoln ? 

Ans. They eame over from Plattsmouth to where I live for me. 
[nt. Who came? 
Ans. I do not know what his name was. 
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Int. How vm they come? 
646 Ans. In a buggy. 
Int. In a buggy from Plattsmouth ? 
Ans. Yes, sl} : 
Int. Who sent the buggy? 
Ans. Well, I do not know. 


Int. Did the person say that came? 

Ans. No. 

[nt. He a hot Say who sen the bu iggy - hi ud you word Lo come 
before the bi uggy came for you ? 


Ans. No ir’. 

Int. When you got on the train when did you first see Mr. Burr ; 
at what point between there and Lincoln ? 

Ans. Well, I don’t know what point it was. 

Int. About where—how far from where you got on? 

Ans. We had not been travelling but a little while; I do not re- 
mem ber thi station. 

Int. When li vot on did he tuke a seut with you ? 

Ans. Not at first. 

Int. Did he come and Spee ak to you 1 when be first gol on ¢ 

Ans. believe he did iT had not been on hut il little—— 

Int. Then did he sit there with you? 

Ans. Yes, a littl iatiiee cae 

Int. How long’ 

Ans. | do not remembei 


Int. About how long ? 


| 
| 
| 
| 


Int. About how long; did he not ride to Lincoln in your seat ? 

Ans. Part of thi Way. 

Int. What part of the way ? After he first got into the seat did he 
hot continue 1h) th lat seat until he got to Lineoln ? 

Ans. Well, 1 do not remember whether he rode all the way. 
647 Int. You will not swear that he did not ? 7 
Ans. No. | 

Int. You are not certain he did remain in the seat ? 

Ans. No. 

Int. Did he mention this case while he was in the seat? 

Ans. Yes, he did mention it. 

Int. When he first got in? 

Ans. He had been in the seat awhile. 

Int. What did he first say about it? 

Ans. | do now re mem ber what he did Say to me about it. 

Int. Now state what he first said about it. 

Ans. I do not believe I remember what he said about it. 

Int. Did he speak about it more than once? 

Ans. I do not know as he did. 

Int. Will you swear that he did not? 

Ans. I do not know. 

Int. Now state, as nearly as you can remember, what he first said 
about it, or any part of what he did say. 
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Objected to as not proper cross-examination, incompetent, imma- 
terial, and irrelevant. 

Ans. I think he said it was making me a heap of trouble, but he 
thought he would get through with the case after awhile. 

Int. Anything else? 

Ans. I can’t think of anything more. 

Int. Will you swear he did not say anything more? 

Ans. Well, I can’t think of anything more. 

Int. Well, now, after that, while you were on the train after the 
first time, did he speak about it again ? 
Ans. I cannot think of anything more; I believe not. 


Objected to because the witness says she cannot think of anything 
more and has answered the question, and as immaterial & irrelevant. 


648 Int. Will you swear that he did not? 


Objected to again because the witness has already been sworn 
by the examiner, and is under oath now, and that she has an- 
swered the question two or three times—immaterial and irrelevant, 
and is not cross-exaimination. 


Ans. He did not, to my recollection, speak to me about it. 

Int. Was it spoken of after you got to Mr. Burr’s that night? 

Ans I believe Mr. Burr and Mr. Wheeler were speaking something 
about it. 

Int. Wheeler was there ? 

Ans. Yes, sir; but did not speak to me about it that night. 

Int. They did not speak to you about it? 

Ans. No, sir. 

Int. Did not Burr on the train tell you that he wanted you as a 
witness in this case, and what he wanted to prove by you, while you 
were on the train? 

Objected to for the reason that the records in this ease show that 
United States deputy marshal had been to Plattsmouth to subpcena 
this witness as a witness in this case. 

Ans. I do not remember that he did. 

Int. I understand you distinetly to say that you do not remember 
that he did. (Burr objects to the understanding of counsel as being 
put into the record.) Will you swear that he did not? 

Objected to as immaterial, incompetent, and irrelevant, and for 
the reason that it has been answered two or three times. 

Ans. I do not remember if he did. 

Int. Will you swear that neither bur nor Wheeler spoke to you 

about this case at the house that night? 
649 Ans. If they did I do not remember it. 
Int. Did you meet Wheeler Wednesday ? 

Objected to as immaterial and irrelevant and not proper cross- 
examination. 

Ans. I do not remember of meeting him on Wednesday. 

Int. Did you meet him on Thursday? 
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Ans. I believe he came over one day with some word to Mrs. Burr 
and went right out again. 

Int. Did you speak to him about the case? 

Ans. No, sir. 

Int. Did you meet Burr or Wheeler last night after Burr got back 
from Omaha? 

Ans. Never saw him last night. 

Int. You did not see Burr last night t 


Ans. No. 
Int. Or Wheeler ? 
Ans. No. 


Int. Did you see W heeler? 

Ans. I do not think he was at Mr. Burr’s yesterday. 

Int. Answer my question; did you see him? 

Ans. No, sir. 

Int. Did you see Burr or Wheeler to-day before you came to court 
to testify? 

Ans. No, sir; I did not see them together. 

Int. Did you see Burr and talk with him at his house before you 
came here to testify ? 3 

Objected to as immaterial, incompetent, and irrelevant, and not 
cross-examination, and the question has been answered several times. 


Ans. I saw him, but he did not say much about it this morning, 
only told me to get ready to come down. 

Int. What time this morning did he first speak about it? 

Ans. It was quite late, after breakfast. 

Int. Where? 

Ans. At home. 
650 Int. State exactly what he said. 

Objected to as immaterial, irrelevant, and incompetent, and has 
nothing to do with the case and not proper cross-examination. Mr. 
Burr also objects to the stump speeches of attorneys in this case, as 
they have nothing to do with the case, and Lamb knows it, and if 
he don’t know it he ought to know it, and also advises the witness 
not to answer the question, but to deeline to answer it. 


Objection withdrawn and the following objection substituted: That 
no-time or place is fixed for the witness to state anything that Burr 
told her; that it is a general sweeping drag-net without time or place 
or without asking the witness what was said. 


Ans. I believe he said that he would have to get ready and come 
down here. 

Int. Anything more? 

Ans. I do not remember. 

Int. Anything more before you were put on the stand to be sworn? 

Ans. Nothing that I can think of. 

Int. Will you swear that nothing more was said? 


Objected to for the reason that the witness is under oath now and 
has been sworn by the examiner and is giving testimony upon her 
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oath, and counsel knows it, and if he don’t know it he ought to 
know it, and that witness has already sworn that she has told all 
that was said to her that she can remember. 


Ans. Nothing that I can remember of. 
Int. Since you saw him this time did he tell you what Pickering 
had sworn to? 


Objected to by Burr as immaterial, irrelevant, and not cross-ex- 
amination. 


651 Ans. I believe he did say something about it. 
Int. When? 

Ans. I do not remember just where it was. 

Int. Where? 

Ans. It was at his house; but I do not remember what it was he 
said to me—he said something about it. 

Int. What? 

Ans. He told me something that he said. 

Int. What? 

Ans. I do not remember what it was. 

Int. Do you remember anything about it ? 

Ans. It was something that we had over to-day. 

Int. Just like that which we had over to-day? 

Ans. Something like it. 

Int. Did he have a paper that he read from? 

Ans. No, sir: I believe not. 

Int. Did you see him have the paper that he read from to-day 
when he asked you questions? 


Objected to as immaterial, irrelevant, and incompetent, and not 
proper cross-examination, and nothing to do with this case, and 
nothing to do with the will or property in controversy in this case, 
and counsel knows it, and if he don’t know it he ought to know it, 

Ans. No, sir; I did not see any paper to-day. 

Int. Substantially the same questions that were read to you to-day 
here were those that he asked you at the house ; were they? 

Objected to, as witness has testified that no questions were asked 
her at the house; that counsel assumes something he knows to be 
fulse and untrue; that he tries to make the witness testify to some- 
thing that is not true. 

Ans. They were the same questions. 

Int. Did he ask you any other questions at the house than those 

he asked you here to-day? 


652 Ans. No, sir. 
Int. None others? 
Ans. No. 


Int. Did he ask you at the house, as nearly as you can remember, 
all of these questions that he asked you here to-day ? 
Ans. No; not all of them. 
Int. Can you remember which ones of the questions he asked you 
here to-day he asked of you at the house ? 
54—648 
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Ans. Why, I do-not know as I can. 
Int. Did he ask any of these questions on the train? 
Ans. No, sir; I beheve not. 
Int. What did he say to you with regard to these questions he 
asked here to-day 
Ans. He just aie spoke about it. 
Int. What did he speak about it; give all he said about it as 
nearly as you can remember ? 
Ans. I believe he said something about the way Pickering had 
testified. 
Int. And in connection with that what did he say about him; did 
he say he wanted you to contradict his testimony t 
Ans. He did not say he wanted me to contradict it. 
Int. What did he say about that ? 
Ans. He just spoke about the way he testified. 
Int. How old are you * 
Ans. 55 years ol a 
Int. When did you come to Lincoln? 
Ans. I came here last ‘Tuesday. 
Int. When did vou first come to Lincoln. 
Ans. I came to Lincoln about 17 or 18 years ago. 
Int. Where in Lincoln did you first live? 
Ans. I lived near where the post-office building is now. 
Int. In the stone house? 
653 Ans. Yes, sir; we lived there first. 
Int. How long did you live in the stone house after your 
husband died ? 
Ans. He died the 22d of July, and I moved out the Ist of Dee., I 
believe it was. 
Int. Of that year? 
Ans. Yes. 
Int. Where did you move to? 
Ans. I moved out south of State House. 
Int. In the white house out there ? 
Ans. Yes, sir; I built the house and went out there. 
Int. How soon after your husband died did you begin the build- 
ing of that house? 
Ans. I think I commenced the first of November. 
Int. Who did your business for you first after your husband died ? 
Ans. Mr. Galey. 
Int. Mr. Galey until when ? 
Ans. Until Mr. Burr took the business. 
Int. When was this? 
Ans. I do not remember just when it was; Burr can tell that. 
Int. What year? 
Ans. I think it was 1873 or 1875. 
Int. You lived in the white house there until that time—until 
Burr took charge of the business ? 
Ans. No, sir; I did not live in that house all the time. 
Int. Where? 
Ans. We built a house where Fitzgerald lives. 
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Int. In the stone house? 
Ans. Yes, sir; part of the time. 
Int. When did you build that? 
Ans. I cannot remember just when it was. 
Int. What year? 
Ans. I think it was in 1872; I am not positive. 
Int. What children lived with you in the stone house? 
654 Ans. All of my children, except my oldest boy. 
Int. What children lived with you in the white house ? 
Ans. All lived with me until the oldest son was married. 
Int. In what year was he married ? 
Ans. I believe he was married in 1870. 
Int. In 1870? 
Ans. I believe he was. 
Int. Where did he live after marriage? 


Objected to as incompetent, immaterial, & irrelevant, and not 
proper cross-examination. 


Ans. First, after he was married, he lived near where I lived 

Int. On the place up there? | 

Ans. He lived on some sehool land near there. 

Int. How long did he live there? 

Ans. I think he lived there about a year. 

Int. Where after that did he live ? 

Ans. He went to Butler county. 

Int. To Butler county ? 

Ans. Yes. 

Int. Did he settle on a homestead up in Butler county, or was he 
in business there? 

Ans. He was just on a farm. 

Int. Stock-raising ? 

Ans. Yes, sir. 

Int. You moved direct from the stone house to the new house 
vou built; did not live in any other place ? 

Ans. No, sir. 

Int. While in Lincoln did you live in any place other than the 
stone house and the white house and in the one called the Fitz- 
gerald house ? 

Ans. No. 

Int. Did you not have any other house or home that you lived in 
part of the time? 

Ans. Not after Mr. Dawson died. 
GO0 Int. Did not have any other house after Dawson died ? 
Ans. No, sir. 

Int. You built the house yourself? 

Ans. I built the white house. 

Int. How long did you live in the white house? 


Objected toas not proper cross-examination, immaterial, irrelevant, 
and incompetent, and ask the court to strike out the evidence, becaus 
counsel is golng uway beyond the limits of a fair cross-examination 
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Ans. I lived there, I think, over two years. 

Int. Then moved into the stone house? 

Ans. Into the Fitzgerald house. 

Int. In what year did you build the Fitzgerald house ? 


Objected to as incompetent, immaterial, and irrelevant, not proper 
cross-examination ; that counsel is going beyond a fair and reason- 
able limit for cross-examination and ask the court to exclude the 
evidence. 


Ans. I do not believe [ remember what year it was. 

Int. If your husband died in 1869, and if you built the white house 
in November, 1569, and if you lived in the white house two years 
when you moved into the Fitzgerald house, that would make it 
IS71, would it not? 


Objected to as not proper cross-examination. and the court is 
asked LO exclude the evidence. because the counsel! insists Upon rong 
beyond a fair and reasonable examination of witness. 


Ans. I won’t be sure it was only two years we lived there. 
Int. Is that the best of your present recollection ? 

Ans. Yes, sir. 

Int. The Fitzgeraid house was a brick house, was it not ” 


Ans. Yes, sir. 


Objected to, as there is nothing in the direct examination 

Ho6 sald or testified about the litzgerald house, is not proper 

cross-examination, and counsel is going beyond a fair and 

reasonable limit to cross-examine the witness, and we ask the court 
to exclude the evidence. 


Int. How long were you building the Fitzgerald house ? 


4 


Objected to as not proper cross-exam ination nothing said in direct 
examination or testified LO about thie itzor rald house . and counsel 
is going beyond a fair and reasonable limit to cross-examine the 
witness, and the court Is asked LO exclu le the evidence, 

Ans. | do not remem ber. 

Int. When you moved out of the stone house how long did it 
stand vacant before you rented it? 

Ans. In town? 

Int. Yes; the stone house in town? 

Ans. It was not vacant when I left; the family were in it when |] 
left. 

Int. ‘To whom did you first rent it or any part of it? 

Ans. ‘The first we rented it? 

Int. No; after the death of your husband and before you moved 
out of the white house t ? 

Ans. Mr. Hyatt. 

Int. W. J. Hyatt, the livery man? 

Ans. Yes, and Mr. Clark. 

Int. What room did you rent to Hyatt ? 

Ans. I rented the southwest room, upstairs. 
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Int. How large a room was that? 

Ans. I do not know: it isa pretty rood sized room. 

Int. How large as near as you can state? 

Ans. As large as this room, I should think; | am not sure. (The 
root referred to by witness and in which examination was al the 
time held is about 10 x 12 feet.-Ex.) 

Int. About lux 12 feet square, do you think V4 
God Ans. I do not know much about such things. 
Int. Was it plastered ? : 

Ans. Yes, sir; that room was plastered, I think. 

Int. Will you swear it was? 

Ans I tLth pretty certain it was plaster 
am not sure but it had just been plastered. 

Int. kor how long a time did you rent It to him? 

Ans. | do not remember. 

Int. Was it as much as a month ‘ 

Ans. I think longer. 

lint. Will you swear that he Wis in it as much is a month f 

Ans. Yes, sir. 

Int. How mahy months will you swear that he was in there? 

Ans. | would not be willing to swear that it was over two months. 

Int. What room did Mr. Clark have? 

Ans. Mr. Clark had the northwest room 

nt. How large was that? 

Ans. About the Sule 312 is thie othe 

Int. About the same size? 

Ans. | should think it was. 

Int. Will you swear how long you rented that room to Mr. Clark? 

Ans. I do not retiic mber how long ‘ lark had it. 

Int. Will you swear he had it as much as a month? 

Ans. | think he had it three weeks Or a month. 

Int. What Clark is that: was it Jno. R. Clark? 

Ans. No, sir; a stranger to us; he has gone west. 

Int. What other rooms? 

Ans. The northeast room rented to Dr Robbins. 

Int. How large a room was that? 

Ans. Quite a large room; I do not remember. 
Gos Int. About the same size of the other? 
Ans. It was not a square room. 

Int. Long narrow room? 

Ans. Not very narrow; It was a good sized room. 

Int. For how long a time did you rent that room to Dr. Robbins? 


7 and papered both. I 


, 
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Ans. I do not remember. 

Int. Will you swear that he had it as much asa month ? 
Ans. | don’t remember now. 

Int. Is it not a fact he only had it a week 
\ns. lle had if longer than il week. 

Int. Will you swear he had it a month” 
Ans. I think I can safely say he had it a month or more. 
Int. Who else had a room there? 

Ans. Mrs. Russell had a rout In the basement. 


) 
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Int. How long? 

Ans. I think she had the room about four or five months. 

Int. Four or five months, you think? 

Ans. Yes, sir. 

Int. Nobody else ? 

Ans. Mr. Shaberg lived in the house awhile; he did not stay very 
long. 

Int. Were those rooms plastered ? 

Ans. No: I think not downstairs. 

Int. Not plastered downstairs ? 

Ans. No: I think not. 

Int. Were there any rooms plastered except those occupied by 
Hyatt f | 

Ans. The rooms upstairs were plastered. 

Int. These rooms upstairs were the next rooms above the base- 
ment, were they not? 

Ans. Yes, sir. 

Int. The house consisted then of the basement and these rooms 

that you speak ol? 
6909 Ans. Consisted of nine rooms. 
Int. How many in the basement ? 

Ans. Four in the basement, five upstairs, and a cellar besides. 

Int. What part did you OCCUPY 4 

Ans. I occupied a bed-room upstairs and some rooms downstairs. 

Int. Who was your agent during that time; had you then em- 
ployed Gialey ¢ 

Ans. I think not: we collected our own rents, I know. 

Int. Had you employed Galey before you moved to the white 
house? 

Ans. Yes, sir; I believe we did. 

Int. He had begun selling your property before you moved there, 
had he not? 

Ans. I do not remember whether we had any lots laid out before 
we moved there or not. 

Iut. Did he or Burr attend to the laying off of the lots? 

Ans. Mr. Galey attended to that. 

Int. Galey attended to that? 

Ans. Yes, sir. 

Int. Had any ofthe children moved away before Galey sold any 
of the lots, do you know? 

Objected to as not cross-examination; that nothing was said about 
Galey or the selling of lots in the direct examination ; and the wit- 
ness should be made a witness for them if they wish to prove such 
matters ; and we’ask the court to exclude the evidence as not proper 
cross-examination, and as immaterial and irrelevant. 


Ans. I think not. 

Int. Who platted the property for you? 

Ans. Mr. Galey. 

Int. You may state what children were at home at the time you 
discharged Galey and employed Burr if you can. 
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Giles objects to the question for the reason that it is 

660 not proper cross-examination ; that the record here shows 

by the revocation of Galey’s power of attorney that he ceased to 

do the business of Mrs. Dawson about the year 1875; they are now 

calling on the cross-examination for evidence that should be put in 

in chief by them as their witness; is not cross-examination in this 

case, and we ask the court to exclude the evidence; also that it is 
immaterial and irrelevant. 

Ans. They were all at home except the oldest boy. 

Int. Who succeeded Mr. Galey ? 

Objected to that no foundation is laid for this examination ; 
nothing was asked in chief of this witness about Galey or who sue- 
ceeded him ; that it is improper cross-examination, and we ask the 
court to exclude it from the records; and if the parties wish to 
make Mrs. Dawson their witness they have a right to do so. 


Ans. Mr. McKay, I think. 

Int. Who succeeded Mr. McKay? 

Ans. I do not know. 

Int. I mean who succeeded Mr. Galey as your agent; who was 
you agent after Galey ? 

Objected to, and we call upon the court to exclude this evidence ; 
that nothing was said in the examination-in-chief as to who was her 
agent; that it is improper cross-examination; that these parties 
should make this lady their witness if they wish to prove matters of 
this kind. 


Ans. Mr. Burr. 

Int. L. C. Burr? 

Ans. Yes. 

Int. What property did Mr. Galey sell for you; can you now tell ? 

Ans. He sold Capital addition. 

Same objection as last above.) 

Int. What property did Burr sell as your agent? 
661 Objected to as not proper cross-examination, nothing being 

asked in the direct examination touching this point; that if 

the counsel here wish to call for such testimony they may make 
Mrs. Dawson their witness, and we ask the court to exclude it for 
that reason; and it is not the best evidence—calls for hearsay and 
secondary evidence. 

Ans. Part of South Lincoln. 

Int. Dawson’s addition to South Lincoln, do you mean? 

Ans. Yes, sir. 

Int. During what time did L. C. Burr act as your agent? 

Objected to because nothing was asked in examination-in-chief 
what time or whether L. C. Burr acted at all; nothing was said of it 
whatever; that it is improper cross-examination; that the witness 
should be made a witness on the other side, and we ask the court 
to exclude the evidence. 
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Ans. I do not know just when it was. 

Int. When did you leave Lincoln this last time—move away? 

Ans. In 1879. 

Int. In 1879? 

Ans. Yes, sir. | 

Int. With whom did you leave your unfinished business when 
you went away? 

Objected to again as not proper cross-examination; nothing was 
said in the examination-in-chief by this witness who she left her 
business with when she left Lincoln; that it is improper cross-ex- 
amination, and we ask the court to exclude it for that reason; that 
it is wholly immaterial, incompetent, and nothing to do with the 
case. 


Ans. Mr. Burr 

Int. L. C. Burr? 

Ans. Yes, sir. 

Int. State when, if ever, you discharged Mr. burr, or did you ever 
discharge him ? 


662 Objected to as not cross-examination; nothing was said in 

the direct examination or asked of her when she discharged 
Burr or had anything to do with him; that it is improper examina- 
tion and we ask the court to exclude any answer that may be given. 


Ans. I never discharged him. 
Int. Where did Burr live during the time vou lived in Lincoln, 
and down to now so far as you know? 


~Objected to for same reason as In last above. 


Ans. He lived down toward the Baptist church 

Int. Lived here in Lincoln? 

Ans. Yes, sir: that is all I know. 

Int. Where did Mr. Pickering live at the time your husband 
died ? 

Ans. I do not know where he lived. 

Int. Where did he live during the time that vou lived in the 
white house? 

Ans. | suppose he lived 1h} Olio. 

Int. Where in Ohio? 

Ans. Brown county, I believe. 

Int. What place in Brown coOunTLS ‘4 

Ans. I do not know exactly, but I believe it was near New Hope. 

Int. W here did he live during the time that you resided in the 
Fitzgerald house 

Ans. I do not know as | know. 

Int. Do you know where he lived any part of that tims 

Ans. No, sir. 

Int. He did not live in Lincoln: did he’ 

Ans. No. sir: I do not think he did. 

Int. Did you recelve letters from him mailed at New Hope { 

Ans. Y es, sir. 


*} 
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Int. Have you those letters ? 
663 Ans. Yes, sir. 
Int. Are they destroyed t 
Ans. | do not know anything about them: I do not believe there 
are any about the house. 
Int. Where did he live in 1880? 
Ans. He lived in Cass county. 
Int. Cass county, this State ? 
Ans. Yes, sir. 
Int. Did you write to him at New Hope at the time he lived 
there ? 
Ans. Yes, sir. 
Int. Do you know what time he left New Hope? 
Ans. No, sir. 
Int. Did you hear from him from the time that he wrote you 
from New Hope prior to 1879 by letter? 
Ans. Yes, sir. 
Int. When; in what year? 
Ans. I do not know: I do not remember. 
Int. As near as you can and where were you living when you 
heard ? 
Ans. In Lincoln. 
Int. Where after leaving New Hope did you next hear from him ? 
Ans. I was at home at Lincoln, I believe 
Int. Did you ever have any other correspondence with him at 
any other point than New Hope? 
Ans. I believe he did write to me on his way out here. 
Int. What year was that in? 
Ans. I do not remember. 
Int. Where were you living at the time you received that letter? 
Ans. Living at the white house. 
Int. Still in the white house? 
Ans. Yes, sir. 
664 Int. How long between the time you received the last let- 
ter and the time you saw him in Lincoln? 
Ans. I do not remember how long. 
Int. When did you first see him in Lincoln? 
Ans. I do not believe I remember. 
Int. Do you believe you know where you were living at the time 
you saw him in Lincoln? 
Ans. Living in the white house. 
Int. How long was he here? 
Ans. A day or two, I believe. 
Int. Where did he go when he left? 
Ans. Indeed I don’t know; I suppose be went back to Ohio. 
Int. Did you hear from him after he went back? 
Ans. I heard from him on the road back. 
Int. How long after he went back that time was it until you 
heard from him again? 
Ans. I do not, remember how long it was. 
Int. How did you next hear; by letter’ 
oo—648 
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Ans. Yes. sit 
Int. From what point ? 
Ans. I do not remember what point 


Ans. I do not remember whether it was from Ohio or not 
id you get more than one letter? 

Ans. I do not remember whether I did or not. 
Int. You remember you got at least one? 

Ans. Yes, sir. 

Int. Did you answer it—did you write to him‘ 
(ns id not answer the One ON the road, 
Did you write him a letter after the one you got from him 


, 


Ans. Y< S, SIP. 
O60 Int. Vid you write to him after you got the onea long time 
after that from Ohio? 

Ans. I do not remember how long it was. 

Int. Where were you living at the time the correspondence was 
resumed ? 

Ans. Living at the white house. 

Int. Still living at the white house? 

Ans. Yes, SIV. 

Int. Did you hear from him by letter while you were living in the 
stone house? 

Ans. I do not remember; I think not. 

Int. You think not; is that your testimony? 

Ans. Yes, sir. 

Int. You say you left the white house in 1871, or about that time, 
& that you heard from Pickering while you lived in the white 
house; now did you receive any Jetter after that time, after 1871, 
from Pickering when you first moved out of the white house? 

Objected to as assuming she received a letter from him in 1871; 
she has not so testified. 

Ans. I did not receive any letters from him until I moved back 
into the white house. : 

Int. Then I understand you distinctly that between the time you 
first moved out of the white house & the time you moved back into 
the white house you did not get any letters from Pickering; is that 
correct ¢ 

Objected to—to counsel stating what his understanding is of the 
testimony of the witness. 

Ans. Not to my recollection; I did not get any until I went back 
into the white house. 

Int. After you moved back into the white house from what point 
were his letters written? 

666 Objected to, as witness has already testified that she only 
received letters after she moved back into the white house; 
that she did not receive any before that and has already answered 
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the question that she received them from Brown county, Ohio; we 
object to the repetition of the evidence 


Ans. New Hope, Ohio. 

Int. Now, did you get any letters from Pickering while you yet 
lived in the old stone house? , 

Ans. No, sir. 

Int. Did you write him any letters while you were in the stone 
house ? 

Ans. No, sir. 

Int How long after was it that you moved into the old stone 
house that you got the first letter ? 

Ans. I do not remember. 

Int. Was it as much as a month ? 

Ans. I do not remember. 

Int. Will you swear that you did not get one from him more than 
a month from the time you moved from the old stone house up into 
the white house? 

Ans. Yes, sir; it was more than a month 

Int. Will you swear it was more than a year ’? 

Ans. I think it was more than a vear. 

Int. Will you swear that it was more than two years afler you 
moved from the old stone house into the white house? 

Ans. I think it was. 

Int. How long will you swear it was’? 

Ans. I would not like to be certain. 

Int. Fix the time as nearly as you can remember. 

Ans. I cannot remember. 

Int. Can you give any idea? 

Ans. It might be a year & six months, but I cannot state 
667 exactly. 

Int. Did you hear from him while in the white house, after 
you moved from the stone house into the white house, and before 
you moved into the Fitzgerald house. 

Ans. I never heard from him until I came back into the white 
house? 

Int. What year was that in; do you remember ? 

Ans. I do not remember. | 

Int. And you will swear that you had no correspondence from 
him, after your husband’s death, until you moved out of the Fitz- 
‘rald house back into the white house, will you? 

Ans. I have not had any to my recollection. 

Int. How long did you live in the Fitzgerald house? 

Ans. I do not remember whether it was two years or not. 

Int. At the time you saw Pickering, here in Lincoln, was it at the 
time you were living in the white house or after you moved back 
into it? 

Ans. After I moved back into it. 

Int. Now did you have any correspondence with him after he 
was here and you had moved back into the white house from the 


ore 


Fitzgerald house? 
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, Ans. After I moved back into the white house. 
Int. And after he was here? 
Ans. I had correspondence with him after I moved back into the 
white house. , 
Int. Did you have correspondence with him both before and after 
he was here ? 
Ans. Yes, sir. 
Int. During how many years did the whole of this correspond- 
ence extend—about how many as near as you can remember? 
Ans. I cannot tell. 
Burr objects because witness has said several times that she 
668 could not tell the time or remember the various dates and 
times of the correspondence of her private affairs, but she 
has given the same as near as she could, so that a blind man could 
see it, and that further examination on this point ought to cease. 


[nt. In what year did you finaliy move out of the white house? 

Witness asks: To move into the Fitzgerald house? 

Int. No, to move away? 

By Burr: When you went to Cass county ? 

Ans. In 1879. ! 

Int. What time of the year? 

Ans. About Ist of November, as near as I can remember. 

Int. How long before you moved away from the white house, 
finally, was it that you saw Pickering the last time? 

WatNess asks: The last time? 

LAMB asks: 

Int. Yes. 

Ans. After I went away from the white house. 

Int. Now, how long was it before you left the white house for the 
last time that you saw Pickering? 

Ans. I do not remember. 

Int. Fix the time as near as you can. 

Ans. About a month or two; I am not sure. 

Int. How soon after you went to Cass county did you see him‘ 


; 
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: Ans. I saw him very shortly after | went down there. 

Int. How soon, as near as you can fix the time? 

Ans. About a week or ten days. 

: Int. Did you have any correspondence with him at Cass county 
; before he came there? 

Ans. Yes, sir. 


Int. To what point did you write to him? 
Ans. Union Mills. 
Int. What county ? 
Ans. Cass county. 
669 Int. How long had he been at Union Mills when you moved 
from the white house to Cass county ? 


ag nee 


Objected to because the question assumes that this lady knew 
where people lived when she was residing here, in Lancaster county, 
& how long they-had lived somewhere else. 
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Ans. I do not know as I remember. 

Int. Did you write to him from Lincoln to Union Mills? 

Ans. Yes, sir. 

Int. For how longa time had that correspondence been continued ? 

Ans. I do not remember. 

Int. Had it been as much as a year? 

Ans. I think not. 

Int. Had it been as much asa half a year that you had corre- 
spondence with him at Union Mills before you went to Cass county? 

Ans. Nine or ten months I should say. 

Int. Did he visit you from Union Mills, Cass county, here during 
that nine or ten months? 

Ans. Yes. 

Int. How frequently ? 

Ans. ‘Twice, | think. 

Int. What time of the year did he come here from Union Mills? 

Ans. Some time in the summer; | do not remember just when. 

Int. The first time in the summer or the 2nd time in the sum- 
mer? 

Ans. Both times in the summer. 

Int. How far apart were these two several visits? 

Ans. I do not remember. 

Int. State as near as you can. 

Ans. I do not believe I can remember. 
670 Int. Have you no recollection upon that point? 
Witness asks: Do you mean between the visits ? 

Lams: Int. Yes. 

Ans. I do not remember. 

Int. How did he come up from Union Mills; do you remember 
that? 

Objected to as incompetent, immaterial, and irrelevant. It makes 
no difference whether he came afoot or on horseback. 


Ans. He came on horseback. 

Int. After you went down to Cass county did you write to Picker- 
ing at Union Mills? 

Ans. No, sir. 

Int. How soon after you went to Union Mills did you see Pickering? 

Ans. About a week, I think; ten days or a week. 

Int. What part of your family did you take with you from here 
to Union Mills? 

Ans. I took all of them except my married son, Albert, & my 
daughter Evaline. 

Int. How long had your son been out West when you went to 
Factory ville? 

Ans. I think he went out in May. 

Int. The May of the same vear’” 

Ans. Yes, sir; 1 believe so. 

Int. Where had Albert been previous to the time he went West? 


Objected to as not cross-examination, immaterial, & irrelevant, 
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nothing said about it in the direct examination, and we ask the court 
to exclude the evidence for that reason. 
Ans. At home. 
671 Int. The first time that he left home he went West, did he? 
Ans. He might have been away a little while before he 
went West. He never went away from home any distance until 
that time. 

Int. How long had Evaline been away from home when you went 
to Factoryville ? 

Ans. One week, I think. 

Int. One week? 

Ans. One or two weeks; I do not remember; she was boarding 
away when I left. 

Int. Now, you may state whether or not the members of the fam- 
ilv that you took from here to Factoryville remained with you there 
at that place. 

Objected to [as] not cross-examination, immaterial, & irrele- 
vant. 


Ans. My married son and his wife and my two little girls lived 


with me. 

Int. Had you ever been to Factoryville before the time you moved 
there with your family ? : 

Ans. I went down to see my farm. 

Int. How long before you moved down there ? 

Ans. I do not remember just how long 

Int. State as near as you can. 

Ans. I do not know whether it was over a month or not. 

Int. Did you see Pickering at Factoryville at the time you went 
to see the farm ? 

Ans. I saw him. 

Int. Who went down from here with you at the time you went to 
see the farm ? 

Ans. My son William. 

Int. How long were you gone? 

Ans. About two days. 

Int. Was there any time after you first employed Mr. Burr 

672 todo your business down to the present time that you ever 


discharged him ? 


3 


Objected [to] as not cross-examination, immaterial & irrelevant, 
and nothing said in direct examination about this witness’ attorney 
or the employment of Burr. 

Ans. No, sir. 

Int. Now state when you first learned that if you were married 
the children would get this property. 

Objected to as not proper cross-examination and asking for a fact 
that she found out some way indefinitely, and assumes that she has 
learned at some time, and that it is for the courts to consider and 
not for the witness to say whether they get anything from the prop- 
erty, and it not being cross-examination the court is asked to exclude 


¥ _ 


Ss. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 439 


it from the evidence; objected to also because it assumes that the 
children would get the property if she married, and it is claimed by 
the attorneys, Mr. Lamb, Harwood & Ames, Marquette & Deweese, 
Galey XK Abbott, Lambe rtson & Billingsle YY; XN H; ill Reavi IS, and Joe 
Brown, all of them counsel for complainants, that the children never 
could have the property no matter if she did not marry again. 


Ans. I heard it in 1880, when it was ‘published in the Lincoln 
State Journal that the property was coming to the children. 
Int Is that the first that you heard anything about it? 


Same objection as last above, and that 17 attorneys all claim that 
the children cannot have the property if she did get married, also 
objected to because the witness in the last question testified that she 
did not hear it until she saw it in the papers in 1880, and that she 
has answered the question. 

Ans. Yes, sir. 

Int. Down to that time had you any suspicion that you did 
673° not own the property that you had sold.? 


Giles objects to this inquiry that it has nothing to do with this 
case, and it is only to satisfy the morbid curiosity of counsel that the 
question is asked, and we request the lady to decline to answer the 
question. I make this request because Walter J. Lamb, counsel now 
examining her, has given warranty deeds to South Lincoln prop- 
erty, and is simply inquiring of her in this action that he may bring 
an action against her. 

By Lams: I do not own any property in South Lincoln. 

By Burr: He does, and has given warranty deeds, and is quizzing 
her for information that will aid him in future lawsuits. 

Witness: | decline to answer. 

LAMB: We insist upon an answer. 

Burr requests again for the 2nd time that the lady do not answer 
the question and decline to answer the same. 


Int. Now you may state, Mrs. Pickering, whether you remember 
the time you deeded the property to Mr. Shaberg. 

Ans. I do not. 

Int. Do you remember you deeded some property to Shaberg? 

Ans. It seems to me I did, but I do not remember whether I did 
or not. : 

Int. Who made out the deeds that you had when the property 
was sold after you employed Burr as your agent? 

Objected to, because the question 1s indefinite as to time and place, 
and the parties not being mentioned nor the property, and not cross- 
examination, and that no such question was asked on direct exam- 
ination, and we ask the court to exclude the evidence for that rea- 
son, and also it assumes that Burr was her agent and had been. 

O74 Ans. Mr. Burr, I suppose. 

Int. Did you ever have any conversation with Burr, during 
the time that he was your agent, with regard to your title to this 
property under the will? 
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Ans. No, sir. 

Int. At any time? 

Ans. No, sir; not to my recollection. 

Int. Did he ever state to you at any time while he wasdoing busi- 
ness as your agent that you had better give quit-claim deeds to this 
property ¢ 

Ans. I do not remember. 

Objected to [as] incompetent, immaterial, and irrelevant, and not 
proper cross-examination, and ask that the court exclude the evi- 
dence for that reason. 

Int. Will you swear that he did not tell you that you had better 
make merely quit-claim deeds? 

Ans. I do not remember that he said anything about it. 

Int. Do you now remember any talk that occurred with regard to 
the title of this property at the time of the sale to Shaberg between 
you and Burr? 

Ans. No, sir; I do not remember. 

Burr objects because not cross-examination and counsel knows it, 
but insists and persists in unlawfully examining this witness against 
the well-known rules that he knows governs the production of testi- 
mony. 

Int. Do you remember whether or not you made quit-claim deeds 
or warranty deeds to this property which you sold, or whether you 


+ 


made both kinds? 

Ans. objected to because the question is indefinite in stating the 
date of any deed and parties to any of the deeds and description to 
any of the property; that whether the deed was or might have been 
a quit-claim deed or warranty, and that it is unfair, not proper 

cross-examination, and the court should exclude this kind of 
675 evidence for that reason. 
Ans. I do not remember. 

Int. When did you first learn that there was any question with 
regard to the extent of your title in this property ¢ 

Objected to as not proper cross-examination, nothing having been 
said about this in the direct examination, incompetent, & irrelevant, 
and we ask the court to exclude the evidence. 

Burr: I now ask the examiner to pass upon my objections and 
exclude the evidence. 

EXAMINER: Which the examiner declines to do, and declines to 
exclude the evidence. 

suRR: The request is withdrawn. 

Ans. I do not remember. 

Int. Do you remember whether the question was raised before 
you were married ? 

Ans. I do not remember of hearing it. 

Int. Do you remember that Burr said to you at some time that 
you had better make only quit-claim deeds? 

Ans. No; I do not. 
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Int. Do you remember that you merely made quit-claim deeds 
along tow: ard the latter part, when you we re married ? 

Ans. No, sir. 

Int. Do you remember what kind of deeds you did make ? 

Ans. No: I donot remember. 

Int. Do you remember that you made or signed any papers or 
deeds that Burr drew up for you to sign? 

Ans. Deeds to sel] property ? 

Int. Deeds: yes. 

Ans. : signed deeds. 

Int. As to the kind of deeds that were made, you left that to Burr, 
did you ? 

Ans. | do not remem ber what kind of deeds. 


676 Int. Did you allow Burr to draw up any kind of deeds he 
had a mind to and you sign them ¢ 
Ans. No. 


Int. Did you read the deeds and tell him what kind to make? 

Burr: We object as not cross-examination, as no deed of any kind 
has been shown or procuced to the witness or any dates stated of 
any deeds or any parties to any deeds or the description of any prop- 
erty, but she is asked to state the contents of certain deeds, which is 
impossible, and we ask the court to exclude the evidence. 

Ans. I do not know. 

Int. Did you leave it to him as to what kind of deeds should be 
made? 


Objected to, witness having already answered the question that she 
did not know. 

Ans. I did not. 

[nt. You are sure of that, are you? 

Ans. Yes, sir. 

Int. Then when he made a quit-claim deed you told him to make 
a quit-claim deed, did you? 


Objected to [as] not cross-examination, nothing has been said 
whatever about quit-claim deeds on direct ex: mination, incom pe- 
tent, & irrelevant, and we ask the court to exclude the ev idence. 


Ans. No, sir; I did not tell him to make a quit-claim deed. 
Int. Did you tell him to make a warranty deed? 
Ans. No, sir. 
Int. You did not tell him, then, what kind of deed to make? 
Ans. I do not remember what I did tell him. 
Int. Did you tell him? 
Ans. I do not remember. 
Int. Do you remember whether you ever did tell him at any time 
what kind of a deed to make? 
677 Ans. No, sir; I do not remember that I did. 
Int. Did you know the difference between the one kind of 


a deed and the other, or did you leave that to him? 


Burr instructs the witness to decline to answer. 
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Ans. Yes, sir 

Int. What was it 

Ans. It was a row of houses in Lincoln that I had. 
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Objected to that witness has heretofore answered question, that it 
IS not cross-examlnation, and we ask the court to exclude and strike 
out the evidence. 
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Ans. I do not think he said any thing about it; I do not remem- 
ber of him saying anything about it 
Int. Never down until now? 
Ans. I do not remember. 
Int. Never down until now 7 
Ans. No, sir. 
Int. When did Mr. Wheeler first speak to you about the extent of 
the title of your property ? 
Ans. Hi never said anything to me about it. 
Int. Have you never conversed with Burr with regard to the ex- 
tent of your title in this property down to now? 
Ans. No, sir. 
Int. Never at any tim 4 
Ans. No, sir. 
679 Int. Never been mentioned? 
Ans. No. 
Int. When did Albert ever mention anything to you with regard 
to the extent of your title to this property? 


Obj cle d toas not cross-exaipination,} thing — drawn out by uny- 
thing in the direct examination that Albert Dawson ever mentioned 
to her anything about the title to the property, and we ask the court 
to exclude and strike out this evidence 


Ans. He never said anything to me a 

Int. Never in any way mentioned it to you 

Witness: Do you mean before I was married? 

Int. At any time. 

Ans. No, sir; he never said anything to me about it. 

Int. When did William first speak to you with regard to the ex- 
tent of your right, title, or interest in this property,ifever at any time? 


Objected to as not cross-examination, that counsel did not examine 
this lady on the direct examination upon this point, and 1f the other 
cide wish to make this witness their own witness that they can law- 
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Ans. Well, I do not remember when it was that he first spoke 
about it. 

Int. When did Mr. Wheeler first speak to you about the interest 
of the heirs in this property, if at any time? 

Ans. I do not-think Mr. Wheeler spoke to me at all about it. I 

. do not remember now. 

Int. Where, during the time that you lived here, did Mr. Burr 
keep his office while he was your agentand managing this property? 

Burr objects that there was nothing in the direct examination 
about where my office was either directly or indirectly; the counsel 
has gone beyond a fair limit of cross-examination ; they have re- 
fused for months to bring this person as their witness in this case, 
and we ask the court to exclude the evidence. 


Ans. I do not know as I can tell just where it was; it was in Lin- 
coln some place. 

Int. The business that you did with him you did at his othee, or did 
he come to the house to do it? 

Ans. Part of it was at his office and part at the house. 

Int. Mrs. Pickering, when did you first speak with your daughter 


Evaline with regard to your interest in this property ? 
Objected to [as] not cross-examination. 


Ans. I do not remember of speaking to her about it 
Int. Never? 
Ans. No, sir. 
Int. Will you swear that you never did? 
Ans. Yes, sir. 
681 Int. When did you first speak to your son Albert with re- 
gard to this property ? 
Ans. I did not speak to my son Albert about it 


Objected to as not cross-examination and ask the court to exclude 
the same. 

Int. Never at any time ? j 

(Same objection as last above.) 

Ans. No, sir; I never spoke to him about it. 

Int. Did you ever speak to your son William with regard to this 
property and the children’s interest in it? 


Objected to as not cross-examination. 


Ans. I do not remember of it. 
Int. Will you swear that you never did ? 


Ans. What do you mean by “ When I spoke to him ?” > 

Int. Did you ever speak to him about the children’s interest in ? 
this property ? 
Ans. I do not remember of speaking to him about. 7 

Int. Will you swear that you never have? ', 
Objected to, as the witness has answered that she could not remem- P 
ber of speaking to him about it, & not cross-examination. 
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Ans. | might have said something to him about it. 
Int. Did you to William ? 
Ans. I believe there was some conversation about it. 
Int. Where ? 
Ans. I do not remember. 
Int. Will you swear that you don’t remember that at no place you 
ever talked to him about it at any time? 


Objected to that the lady has answered fairly and is not proper 
cross-examination, and ask the court to exclude the evidence. 


Ans. I do not know but that we talked something about it, but do 
not remember what it was. 
652 Int. Befrre or after you went to Cass county, or both ? 
Ans. Not before, | am sure. 

Int. Did you after ? 

Ans. I might have said something about it after | was married. 

Int. Did you—not what you might have done? 

Ans. Something was said about it, I believe. 

Int. How soon after you went down there ? 

Ans. | do not remember just how soon 1t was. 

Int. ix the date as nearly as you can ¢ 

Ans. I think it was in the spring. 

Int. What year? 

Ans. 1880, I think. 

Int. Was that the first time ? 

Ans. First time I remember. 

Int. State just what was said by you and just what was said by him, 

Objected to as not cross-examination, and ask court to exclude 
same for the reason that it is incompetent, immaterial, & irrele- 
vant. ; 


Ans. I told him I did not think he could get any of the property 
back. He said he did not know. 

Int. Anything else ? 

Ans. I do not remember anything else. 

Int. Remember anything else besides that that was ever said be- 
tween you with regard to the property ? 

Objected to [as] not a proper cross-examination, and ask to have 
the court exclude it for that reason. 


Ans. I did not pay much attention to it. I do not remember 
what was said. 
Int. I repeat my last question. Do you remember anything else 


that was ever said between you wit th regard to this property ? 


Objected to, as the witness has answered the question and that it 
is not cross-examination. 


LAMB: Answer the question. 


OS5 Ans. No, sir: | do not remember now. 
Int. What you have testified to then comprises all that you 
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are able to remem ber that was 
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you can remember it. I asked you if there is anything further that 
you ean recollect that was said between you other than what you 
have already testified to. 

Objected to as not cross-examination. 
I wish you would answer, if you know of any conver- 


By Burr: 
t all thi y Can. (‘To 


sation at all. My great desire is to have them pre 
the witness. ) 
LAMB: I see you are very desirous of it. 
650 Burr: You think because Reavis has given you a list of 
questions to ask this woman you will try to get all you can 
out of her (to Lamb). 
LAMB: Reavis has just filled me full. 
Burr: I know what he has done; I know all about it. 
Int. Now, that you have taken time to think, can you add any- 
thing further by answering my question ” 
Burr: Now that I have had time to think I renew my same ob- 
jection. 


Ans. | believe I heard him say something about it, but it never 
amounted to anything 

Int. Did you ever see L. C. Burr in Cass county 

Obiected tO as not prop r Cross examination. no such question Was 
asked in direct examination. and the eour' Is asked LO exclude the 


evidence for that reason 
Ans. Yes, sir. 
Int. When first 
Objected LO as not cross-examiilnation 
Ans. A year or two ago, | think. 


Int. A year or two ago? How did he come down‘: 
Ans. | do not remember whether he came down on the train or 


; 


whether by buggy. 

Int. Was William there 
Ans. William was dead. 
Int. Wher 1 (ass county did you se him 
Ans. Saw him at our house. 

Int. How long did he stay. 

Ans. Stayed over night 

Int. Did you ever speak with Pickering about this property ‘ 
Ans Which property ? 
Int. The property that came under the will? 


Aa . | . ad 
at the time hi there 


} 


Objected LO as all of [ the property unde r thie will — not in contro- 
versy here. 
Ans. I do not think I did. I talked to him about my own 
OHS property. 
Int. Was Pickering there at the time Burr came down? 
Objected to as not cross-examination. 


Ans. No, sir. 
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Int. Where was he? 

Ans. He had gone away then. 

Int. How long was that before he had gone away‘ 
Ans. Mr. Burr was there, I think, in May. 

Int. What year? 

Ans. 1881, I think it was; I am pretty sure it was in 155]. 
Int. When did Pickering go away? 

Ans. He went away in October. 

Int. What year? 

Ans. In 1880, I think. 

Int. How many times has Burr been down there? 
Objected to as not cross-examination. 


Ans. Let me see; two or three times, | think. 

Int. Two or three times? 

Ans. I think so. 

Int. Anybody come with him that you know of? 

Ans. Mrs. Burr once. 

Int: Which time; the first, 2nd or 3rd time? 

Ans. I think she came twice. 

Int. Which two times did she come; the first and 2nd, or the Ist 
and 3rd, or the 2nd and 8rd? 

Ans. The first and 2nd time, I think; I am not sure. 

Int. After you went down on to the farm in Cass county, when 
was the first time you Came back to Lincoln after that ? 

Ans. I went back in June, I think. 

Int. June of what year’? 

Ans. 1881, I think. 

Int. Did Mr. Pickering come up with you at that time? 

Ans. No, sir. 

Int. Did you call at Burr’s office when you caine up in June, 

1881? 
687 Ans. No, sir. 
Int. Did you see Burr? 

Ans. Yes, sir. 

Int. Where? 

Ans. Let me see—I saw him at his house. 

Int. Did you then stop at his house ? 

Ans. For a short time. 

Int. What — of your family were at home the first time you vis- 
ited Cass county ? 

Ans. I think al! of my family were there. 

Int. What was the date of your marriage ? 

Ans. 14th of November, I think. 

Int. Of what year? 

Ans. 1879. 

Int. What was the date of your license ? 


Objected to, as the license is the best evidence. 


Ans. Maybe I am mistaken ; maybe it was the 14th of December. 
Int. What was the date of your license ? 
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Ans. I think it Was the 14th day of Nov mi be tr Or the 14th of De- 
cember: I can’t recollect which it was. 
Int. Was it December or November ? 


Bunr: It was in December. 
Int. In what county was the license obtained ? 


Objected to, that the license 1s here in evidence; not cross-exam- 
ination. The license should be produced to let the lady see it that 
she may look at its date, and we ask the court to exclude the evi- 
dence. 

Ans. In Cass county, city of Plattsmouth. 

Int. Was there any engagement by letter between you and Pick- 
ering ; any correspondence between you and him while he was in 
Cass county ¢ 


Objected, as the letters are the best evidence and no notice has 

been served to produce any letters and no foundation has 

688 been laid for the question and not cross-examination. We 
ask the court to exclude the evidence. 


Ans. There was no engagement through letter that I remember 
of. 

Int. Have you any of those letters now? 

Ans. I do not know whether I have or not; I think not. 

Int. Have you any of the letters you wrote to him? 

Ans. No, sir. 

Int. Did he ever return you any of them’? 

Ans. Not that I remember of. 

Int. Did you ever request him to return any of them? 

Ans. No, sir. 

Int. Was there any verbal engagement between you and him 
while you yet lived here when he came up from Cass county on a 
horse? ; 

Ans. Yes, sir; we were engaged. 

Int. Was that the first time he came up or the 2nd time? 

Ans. The second time, I believe. 

Int. How long was that before you went to Cass county ? 

Ans: I believe I told you once it was a month or two. 

Int. Was it before or after you went down there to look at the 
farm ? 

Ans. It was before I went down. 

Int. How long before you went down? 

Ans. I cannot tell just how long. 

Int. Tell as nearly as you can. 

Ans. A month or two. 

Int. A month or two? 

Ans. I think so. 

Int. Where was the first paper ever made that was made between 
the heirs and Mr. Burr? 


Objected to [as] not cross-examination, and because it assumes that 
oi —6 iS 


bo 3. W. LITTLE ET Al 

she knows of me paper that 

clude the CVide)hnct 

O39 Ans. I d t bel 
was mad 

Int. Do you remember 

(Last objection renewed 

Ans. What paper is it you n 

Int. The f : OY) 

. . a . 
Lil 4 j \ i . ‘ | 

Int. Wh Ce an when iI 

Objects i to pecau yt iw 
to make this witness their own 
than tO @aSK § ich quest ns 

LAMB: I am learn} rapid 

Burr: It is objected to be 
Cursion 

LAMB: I object for counsel 
tend to instruct the witness hi 

ANS. | Uppost it Wa mac 

Int W he rr 

BurR: I object |as} not cros 

Ans. I do not k1 VY Wilt 

Int. Who were present 

Ans. I did not see any one } 

Int. Where you present whi 

Ans No, sIr. 

Int. Were you present whi 
that paper? 

Objected to that thi nvers 
sence [of] Burr would not bind 
nation & Lamb knows it. and 1 

Ans. I think I heard them 

Int. Where w that? 
690 Ans. At hom: 
Int In thas whit hou 

Ans. No: in Cass count 

Int. In Cass county 

Ans. Yes. 

Int. Was Burr present 

Ans. No, Sir. 

Int. Did you hear any talk be 
to the matter ? 

Objected LO aS not cross-exam 
ask the court to exclude it 

Ans. No, sir did Lie 

Int. Did you know of his hav 


gard to it? 
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it is not, and if he don’t know it he ought to, and we ask that the 
evidence be excluded by the court. 

Ans. I think it was Mr. Murphy. 

Int. Where does Murphy live? 

Ans. He lives in Plattsmo itt 

692 Int. Was Burr there at the tim 

Objected to as not cross-examination ; Lamb knows it is not, and 
if he don’t know he ou | 
the evidence. 


: 
Ans. No, sir 

, ! } } . } 1 
Int. Was he down at the time that paper was executed 


+ ’ t , 
lit LO, And the court 18 usked to exclude 


. . et Vy ’ 4 ‘ , 
Last objection renewed. 
. 


Ans. No, sir. 

Int. Was he not there that day, or the day following, or the day 
before ? 

Ans. No, sir: he was not. 

Int. Where Was Mr. Pickerin: al the Lith thie cle d wis executed ¢ 


‘ . ‘ . ‘ } 
Objected to by. Burr as not cross-examination; Counsel Lamb 
ag " : 
knows it is not, and we ask the court to strike it from the record 


Ans. I believe he was there: I am not sure. 
Int. Did he not witness the deed? 


Burr obiects., AS 1L 1S nowt cross-examlnation: that Lamb knows it 
Is not cross-examination. and bie deed is the best evidence, and [ 


" 
) 


ask the court to exclude the evidence. 


Ans. He did not. 

Int. How long aiter that did he go away ¢ 

Ans. I do not remember what time it was 

Int. How long before that wer you married ? 

Ans. I do not remember now how long 

Int. State as nearly as you can. 

Ans. Four or five mouths, or five orsix months; Ido not remem- 
ber. : 

Int. How long before you were married were you engaged ? 

Ans. Two or three months, I think. 

Ques. When and where was the day of your wedding fixed ; where 
were you at the time the wedding w | 

Ans. Where? 
OVO Int. Yes. 
Ans. In Cass county. 

Int. In Cass county ? 

Ans. Yes. 7 

Int. You went from here down to Cass county to reside before you 
had the day fixed for the wedding, did you ? 

Ans. Yes. 

Int. How long before the wedding was the day fixed ? 

Ans. I do not just remember now. 

Int. State as nearly as you can; give your best recollection ? 


ea eT eee 
og oe 
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Ans. I went down there the first of the month, and was married 
the 14th day of December, or oe 14 hy day ot Novembe Tr. 

Int. If you went down there ‘ firstof November, then was your 
wedding the 14th of i wh , 

Ans. Just as I told you the 14th of November or the 14th of De- 
Ct m be ¢ 

Int. Were you married upon the 14th of the month that you went 
down there ? 

Ans. | = vou I did not a which month it was: I did not 
go down in December; I went in November. 

Q. Do you know whether you were married the 14th of December 
or the 14th of November? 

A. l told you it Was one or the other. 

Q. How soon after you came down there was the day fixed ? 

A. I do not just remem ber. 

Q. How many days after you went there was the day fixed ? 

A. A week or two, | think. 

(). How came you to ret that farm down there; who brought it 
first to your attention; did Mr. Pickering 

A. I do not think he first told me wend the farm—we wanted to 
buy a farm. 

(). Did he not speak Lo you about . ro you were there ? 

Ans. Yes, sir: he spoke to me abo It it. 
O94 (). Spoke to you before you went to look at it? 
A. Yes. 

Q. Was it talked of that it should be your future home ? 

A. I do not think it was talked of as our future home. 

(). Had he affarm there ? 

A. No, sir. 

m4 Had he brought it to your attention before you went down ? 

| he ara it spoken of before he mento: d lt 
a From whom ? 
ldo} not t know: Some ohe Canis along and said there was a 

mh. for sale. 

Q. Came along where ” 

A. Stopped at our house eet said thre re Was farm to sell. 
). At your house where? 
A. Here, in town. 
). The — : house ¢ 

A. Yes, s 

Q. W le came along and stopped and told you there was a farm 
there? Do you know who it was? 

A. Ido not know who it was: they were talking with my son 
about the farm and | heard it. 
). Did you hear that yourself ? 
A. I he ard him Sav son ething to William about it. 
). What kind of a Ik eh ng person was he? 
A. I do not remember now. 
(). Drive up In a buggy ¢ 
A. No. 
Passing along [by] the house? 


ere eareat er 
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Yes 
\ 


Q. And then Pickering told you there was a farm there ? 
A. Yes 
(). }) he SOK \\ lam at th hou 
5 A. Yes, sir: they were talking abo ther 
©. Would you know thi in if you him 
A. Ido not know whether I would or not 
(). You do not know his name? 
A. I do not know his nam: 
e W her Wis Wil lin, OUl loors O01 j! thi hou ‘ 
A. In the house 
HO (J This man cam e into the hh 
A. Yes 
(). Did he s: he eame f . Class « 
\ I do not belt ve | lid 
). Did he come with Picke 0 
A. No 
. @. Did he mention this particular farn 
A. He sa { re Wi one thie 
®. Did | escribe this one ? 
\ | bel I (] h . | th re W al | ry \ t 
®. Did your son go down to Factoryvil 100] the farm o1 
did you ‘ 
A. No. 
(. And when Pickering came up you ulred of him about thi 
fe ‘m ? 
A. He mentioned it first 
() Did he mention this same farm 
A. I suppose*it was the plac 
Q. Did he tell you the same things as this other man did 
A. Yes 
() Did this man te 1] you who was the owne! 
A. I do not remember. 
Q. Did he say how large a farm it w 
A. No. 
®. Did he tell you the price ? 
’ ¥ } ' ’ 7 ae 
1. No; I do not think he did 
\) Did he tell you the terms ol C pay Cl 
A. [ do not rem mber. 
(). Did he not say to you how large that lari was ¢ 
A. I do not remember. 
(). Did he tell you the quality of the land? 


\. | do not remember. 
(). Did he tell you how much was broken‘ 


A. I do not remembe: anything about that 
(+4 ; Se 17 _ ’ . 7 | j -_- - 4 *) 
DIO ©. Did he tell vou the number of DuULlIdINgs On If 


A. ldo not remember. 

) il you how much property there was? 
\ Wnuk he did. 

Q. Did he tell you what buildings were on it? 

\. Yes; I think he did. 


serine Le 
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4 How much property did he say Was there? 
He said it was a farm of about one hundred acres. 

o Did he tell you the price? 

A. by lie ve he told me what if Cou ld be bought for. 

Q. Did he say anything about the other man having mentioned 
it to him that you know ? 

\. No. 

(. Did you mention that this other party had spoken to you 
about it? 

A. I do not remember anything of the kind 

(). Hiow soon after that did you go down ) 

A. This was in the spring, .a nd es whin the fall. 

@. Did Picl kering go down Wi ih: you? 

A. No 

Q. Did you meet Pickering down there and go to see the farm 
with him 

A. Yes, and with my son Wilhia 

\) Who else? 

A. A lady or two were with us 

®. Some one that lived down ther 

A. Yes. 

(). What time of the year Was that in 

A. In the fall > 

©. What month’? 

A. It must have been in Septembe: 

Q. Did Pickering come back with you ? 

A. No. 

\). Was Pickering’s first visit on horseback be lore or after that 
time? 

A. Before that time. 

(). When Was his St cond Vi] if after that LIM 

A. He did not come down any more at all 
Q. He did not come down any more? 
A. No. 
Did you conclude the arrangements to buy tl 
were down there t 
697 A. No, we did hot buy the place Ww] Cll We were there. 

Q. When did you make arrangements to buy the place? 

A. We made arrangements when there to buy the place and 
when here we were to pay for it. | 

Q. How long after that did you go down to take possession of the 
place? 

A. We did not take possession of the place; we had another place. 

iO Did you rent the other place when down there? 

A. I believe we spoke for 1t when we were ther 

Q. Did Pickering finally conclude the arrangement for renting 
that house after vou came back? 

A. I do not know whether he did or not. 

Q. Did he not do that and write you to that effect? 

[A.] Either he or Appleget did. I think Pickering wrote to 
William about it. 


place when you 
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. While you were living in the frame house here and_ before 
you moved down there did you ever hear any conversation between 
William and Mr. Burr with regard to this property? 

A. No, sir; I never did. 
. None whatever? 
[A.] No 
Q. Were you ever down to his office (Burr’s) and hear anything 
about it at his office or any Conve rsation between them ? 

A. No. 

(). When William told you that he had made that deed to Burr 


» 3 


did you ask him anything about it' 

Objected to as not cross-examination, because Lamb knows it’s 

not cross-examination, and if he don’t know it he ought to know it, 
and the court is asked to exclude the evidence. 
A. I do not remember of asking him. 


, 


6U5 Q. Did you not talk with him about it at all? 
Last objection renewed. 


A. I do not remember that I said anything to him about 1t. 

Q. Did he send the deed by mail or was it brought up by some 
one ¢ 

A. I think it was sent by mail. 

Q. Did you learn that from William, or did you see him mail it? 

Objected to as not cross-examination. Lamb knows it’s not cross- 
examination. If he don’t know it he ought to; and we ask the 
court to strike out the evidence. 


A. I do not remember about that. 

Q. You know that he made it, and that is all that you know 
about it? 

A. I know he must have made it. 

Q. In whose handwriting was the deed ? 

A. I never read it. 

Q. You did not read it? 

A. No, sir; I paid no attention to it. 

Q. Was any one else’s name on it at the time he signed it? 

A. I did not look at it. 

Q. Did you ask William if any one else signed it? 

Objected to as not cross-examination. Lamb knows it is not cross- 
examination, and if he don’t know he ought to know it, and we ask 
the court to exclude the evidence. 

A. No, sir; I did not ask him. 

Q. Did you ask what he was deeding away ? 

A. No. 

Q. Did he tell you ? 

Objected toas not cross-examination. Lamb knows it is not cross- 
examination, and we ask the court to strike out the evidence. 


A. No, sir; he did not tell me. 
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Q. How soon after that did you find out that he had made the 
deed, and what he had deeded ? 

A. Well, I do not remember. 

Q. You do not remember ? 

(No answer.) 

G99 ®. William had always lived with you down to that time, 
hadn’t he? 

A. Yes, Sir. 

Q. Had he any other property of his own? 

Objected to as not cross-examination [and] Lamb knows it; ask 
the court to strike out the evidence. 

A. Not that I know of. 

Q. Did you know that he was making a deed of some _ property, 
and did not inquire what property he was deeding, did you ? 

Objected to as not cross-examination; Lamb knows it’s not cross- 
examination, and we ask the court to strike out the evidence. 

A. I did not inquire. 

(). Did you know to whom you was deeding it? 

Objection to that it is not the best evidence; Walter J. Lamb 
knows it is not; and it is not cross-examination, and Walter J. 
Lamb knows it; and we ask the court to strike out the evidence. 

A. I believe he said he was deeding it to Burr. 

Q@. Did you not ask him why he was deeding it? 

A. No, sir; I did not. 

Q. Did you not ask him what property he was deeding? 

Objection renewed. 

(). Did he not tell OQ 

A. I did not ask what property it was. 

(). Did he tell you what he was to get for it? 

Objected to; same reasons as above. 

A. No, sir; he did not. 

Q. And you did not ask him? 

A. No, sir. 

Q. Did you inquire how he came to deed it” 

Objected to as not cross-examination; Lamb knows it’s not cross- 
examination, [and we] ask the court to exclude the evidence. 

No, sir; I paid no attention to that. 

(). Knowing that your son Was making a deed of some property 

to Burr, and knowing as you did that he did not have any 
700 property , 


Witness, interrupting: William had no property down there. 


. Had he any property here? 


Objected to as not cross-examination, and Lamb knows he is go- 
ing into this examination of one hundred and twenty pages and 
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upwards for the purpose of fishing and for no other purpose ; that 
it in bad faith and not in good faith, and not to find 
out the truth of the direct examination, and we ask the court to ° 


he 1s going into 


) | 
XY ‘ VV Vou ij \ ‘ SWorth tha Yt aS »\\ at \\ is (TeCea They SOLIC 
, adi -_— ; — ‘ , ty = 7 | 
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and lor furthe: objections bhatt the purpose ana bieet of LillS Cross 
examination on the part of D1 
until Mr. Hall can return home with some witness 
A. W hat 1s this prope r_y that You talking ibout iihh sO Coll: 
fused l cannot think what you say 
Q. Do you mean his interest in this property under the will’ 
A. | suppose. 
Q. You so supposed at that time, did you ’” 
Last objection renewed 
A. Yes. 
©. What interest did you st 
will? 


that time he had under the 
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Objected to: and we will State that we are very sorry that the train 
is late, and that the witness is not here: and we ask the court to 
strike out the evidence: and also object that suppositions testified 
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to could not be evidence in any respect in any manner or in any 
way. 

A. Well, I do not know. 

Q. Did he tell you? 


Objected to what William Dawson told or said as to the interest 
he had under the will, as courts of considerable jurisdiction have dif- 
fered upon this; and we object to the opinion of William Dawson 
upon the construction of the will 

A. I believe not. 

Q. Did he say what interest he was conveying by that deed, or 
did he say i 

A. I do not remember as he did 
702 (). Did he Say whether the other children were also con- 
veving their interest under the will or did you understand 
they were at the same time? 
A. I suppose they were 1f he was 
(). From whom did you get that supposition or impression ? 


Burr objects that suppositions and Impressions cannot be given in 
evidence; and we eall upon Mr. Lamb to hurry up the train to get 
their witness here. 

A. I do not believe I remember that. 

(). Did he say to Pickering, or to you in Pickering’s presence, at 
that time that they were conveying their interest under the will ? 

A. No, sir. , | 

(). Answer just what was said about it at that time if anything. 

A. I do not remember as anything was said about it. 

(). Did not Mr. Murphy say, at or about that time, as to what in- 
terest was conveyed by William and the children” 

A. Mr. Murphy said nothing to me about it” 


Objected to by Burr as to what Murphy said 


Q. What led you at that time to suppose that the heirs were con- 
veying only their interest in this property under the will? 

bjected LO, as Attorney Lamb well knows that this is not cross- 
examination, and that he Wi | knows that the suppositions, or what 
led to the suppositions LO SUpPpose, cannot be riven In evidence : that 
he knows he asks this question in bad faith and not to cross-examine 
this witnesss: and we ask the court to exclude the evidence and tax 
the costs of this deposition against the defendant. 


A. I do not know as | can answer. 
105 (). You knew of no other intere SI they had to Convey, did 
you? 
A. No, sir; I did not 
J. How long by fore that had you learned that the heirs had ah 
interest under the will which you supposed they were conveying? 


Objected to as not cross-examination; that Lamb knows that it 
is not cross-examination, and ask the court to reject the evidence. 


A. I do not remember. 


i te BURN ab: AN sacon sea - 
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Q. State as nearly as you can. 
Last: objection renewed. 


A. I do not remember. 

@. Was it as much as a week’? 

A. I do not know as I can remember. 3 

Q. Could it have been just a day before? 

A. I cannot tell. 

(). You have no recollection about it? 

A. I have no recollection about it. 

Q. Have you no recollection as to how long before you learned 
the heirs had an interest under this will that they were conveying ? 


Objected to as not cross-examination, and Lamb knows it is not 
cross-examination ; the question is asked in bad faith, and the ques- 
tion has been asked several times, and we now ask the court to strike 
it from the records. 

A. I eannot recollect. 

Q. In what manner, before he made that deed, had you derived 
information that the heirs had an interest under this will? 


, Objected to, as it is not cross-examination, and Attorney Lamb 
knows it is not, and that he asks the question in bad faith, 

704 and not to elicit the truth of the direct examination, and also 
that it is immaterial, irrelevant, and incompetent 


A. I do not know as I ean tell. 

Q. Did William tell you that they had any interest in the prop- 
erty before that date? 

A. I do not remember. 

By Burr: We object. 

@. Did Burr tell you? 

A. Burr never told me. 

(). Did Wheeler tell you? 

A. No, sir. 

Q. Can you remember that any one told you”? 

A. I eannot remember. 

Q@. Had you seen it in the Journal before that date, at the time 
of the making of that deed, when Vou say you supposed vou were 
conveying an interest of the heirs to that property ? 

A. I do not remember before or after. 

(). If it was not printed in the newspaper until after that date 
then your source of information must have been from something 
else other than the newspaper, must it not? 


Burr objects and protests that Attorney Lamb has taken time 
enough asking questions outside of the subject-matter of the direct 
examination, and we ask the court to strike out the evidence. and 
also the answer. 


a3 suppose so, 
Q. Then if the newspaper was printed after that date of the date 
which contains this notice and which you have heretofore sworn to 
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was the first knowledge you had that the heirs had an interest in 
this property, you were mistaken in that testimony, were you not? 

A. I suppose I must have been; I got mixed up somewheres. 

(). Then you did know of the interest of the heirs in this prop- 
erty, at the time Pickering was living there, and at the time William 
signed that deed. didn't you? 

705 Objected to, as the witness has answered the question at 

least 15 times; that Lamb knows it, anc he asks the question 
in bad faith: it is not cross-examination of this witness, and not 
in good faith, and we ask the court to strike the question and 
answer from the record. 

A. Yes. 

(). Are you entirely unable to state now how long before that date 
you first learned that the heirs had an interest in that property ? 

We object to the question as not cross-examination, Lamb knows 
it is not cross-examination, and is incompetent, irrelevant, and 
immaterial: that the claim of Lamb ts that the heirs have no in- 
terest in that estate and that the claims of the several attorneys who 
represent the defendants here are that the heirs have no estate in 
these premises whatever; that he is calling upon this witness to 
state her opinion as to whether or not, under the will, they have 
an Interest. 


A. | cannot remem ber. 
() Was it is much is ua vear before that agate 


i: 


‘} 


The last objection Is renewed, for Lamb knows that it Is not cross- 
examination, and we ask the court to strike it out. 


A. No, sir; [ think not; | do not remember how long it was. 

(). How long ago was it after your meeting in early life that you 
first met him? 

A. I do not remember 

(). State as nearly as you can. 

A. Five or six or six or seven years—five or six years, I think. 

(). You say in your examination-in-chief that within the 

106 past few years you have met Mr. Pickering; do vou mean 


wg 


by that five or sIx years or sIx or seven years’ 

A. Six or seven years, | think; I am not sure. 

(). Whence did he come when you first met him—tfive or six or 
six or seven years ; whence did he come—I mean from what point 
did he come when you first met him after his return ? 

A. I told you once, from Onno. 

). From Obio, was it? 

\. Yes. 

©. Did he return from here to Ohio? 

Objected to; that Mr. Lamb has gone over all this on cross-ex- 
amination. 7 

A. Yes. 

[Q.| How long was he gone to Ohio before he returned again and 
you saw him ? 


en 
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A. I do not remember just how long. 
he came 


(). You Say that vou met him here in Lincoln, and that 
to your house; that he stopped there as a guest while in Lincoln? 
A. Yes, he stopped both times. 
@. On the second return as well? 
A. Yes. 


Q. After his second return whither did be go”? 
Objected to, as it is simply a repetition of what Lamb has already 


cross-examined this witness upon. 


A. Cass county. 
Q. How long was his stay at your house upon the second visit ? 


Objected to. as the question has been asked before on cross-examin- 


ation. 


A. A day or two, two days, I think. 

@. Now fix the day and month, as near as vou can, of that 
707 second visit—day, month, and year of that second visit—to 
vour house. 
A. In February, I think, about the 7th 

(J). What Vv ar—the year that you were mnarried ? 
\ | believe SQ. 


Q. Was there any talk about marriage at his first visit that he 
made from Ohio here between you? 


Objected to, because he has asked the same question two or three 


times. 


A. Not much, | think. 

(). There was some then, was there not 

A. I think not. 

. Why did you say not much if there was not any ? 

A. Ido not remember mentioning it; it might have been men- 
tioned. 

Q. At the time Pickering was here upon the second visit, and at 
the time you were engaged to him to be married, was there any 


wd 


conversation between you as to what property he had? 

A. Who had ? 

(). Mr. Pickering had? 

A. I do not remember about that. 

Objected to as Incompetent, irrerevant. and Immaterial. and hot 
cross-examination; Lamb knows it is not cross-examination, and 
we ask the court to strike it out. 

(. Was there any talk at all about property? 

Objected to as not cross-examination, and Lamb knows it’s not 
cross-examination, and we ask the court to strike it out. 

A. Not that I remember of. 

Q. Did you at the time mention to him anything at all about 
your property or about the Dawson propercy t 


Objected to, as the lady has answered the question, 
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A. I might have said something about my own property ; Ido not 
remnem ber now, 

(). What is vour recollection; that you did state substantially with- 

out attempting tO vive the exact language ? 
708 A. Well, I do not remember now what it was. 
Ft Can you remem ber nothing that was said by you about 
your own property ? 

We object to asking the witness to remember nothing. If he asked 
her to remember something we would not object, but to ask her to 
answer an Impossibility we do object. 

A. Well, [ do hot believe that | Cull Fetiic mober. 

\) After the time that he came back from Ohio, the second time, 
ana during the time he Visited here, Or during the several times he 
was up from Cass county, what did you tell him about selling your 
own property and investing it down there’? 

We object, as the lady has answered the question several different 
times that she could not remember anything that was said. 

Mr. Lamb objects to counsel for respondents framing his objec- 
tions in such a manner as will suggest ah answer [or the witness. 


Mr. burr protests that in the one hundred and fifty pages of long, 
hard cross-examination that this lady has subjected herself to that 


} } 
a! times, and tiat counse!l on 


she has answered the question sever 
the other side knows it, and especially Attorney Lamb knows the 
fact to be true. 


A. I cannot remember now. 
Q. Will you swear that you said nothing to him during any of 
those visits about your property ? 

Counsel for Giles objects again, for that attorney Lamb had an 
interview with Pickering on the day of his arrival in this town, 
when he told him of the amount of property that Mrs. Dawson had, 
and he is confusing the interviews; that he knows the witness has 
answered this question fairly, and that he is not conducting this ex- 
ainination in good faith 
709 A. No, sir. 

Q. Now, as you have sworn that you will not swear that 
nothing Was said about Vyour property during those several Visits, 
state, according to the best of your recollection, just what was said. 


Objected to — the argument of counse! being pul into his question 
to this lady, and we ask the court to strike out the evidence. 
A. I think I said something about selling my house and lot. 
(). For what purpose ? 
Because I wanted to sell out, I suppose 
). What did you tell him you would do with the money ? 
A. I do not think I told him what I would do with the money. 


> 


What was said at that time as to where you would go to live? 


). 
A. I believe we talked about going to Lowa, at one time, to live. 
Q. In what interview was that talked, as nearly as you can re- 
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member—the second time that he came back from Ohio or one of 
the visits up from Cass county ? 

A. I do not remember which. 

). State according to the best of your recollection. 
\. The last visit from Ohio, I think. 
Q. What property was it that you proposed to sell ? 
\. It was my house and lot that I was talking about selling. 
). Anything else? 
A. No. 
). Anything said about any other property’? 
\. Not that I remember of. 
Q. What finally determined your not going to lowa’ 
\ Well, we could not ret the place we wanted. 
2. Could not get what place 
A. We could not get the farm we wanted, 
(). Where in Iowa was it” 
710 A. It was ™ Fremont county, Iowa. 

Q. Why, at that time, did you propose to sell your house 
and lot instead of the other Dawson property that you had under 
the will? 

Objected to, as the question assumes that she had property that 
cime to her under this will at that time. 

It was because I wanted to sell my house and lot and put it 
into a farm. 

Q. Had you at that time sold all of the estate vou took under the 
will? 

A. No, sir; I had not. 

@. Was that still in the hands of Burr for sal 

Objected to, as it Is not cross-examination, and that Lamb knows 
it is not cross-examination, and we ask the court to exclude it from 
the records. 

A. At that time it was. 

Q. Why did you prefer to sell your house and lot to that which 
was in the hands of Burr? 

Objected Lo, because the deeds are the best e\ idence and will show 
what property was sold and at what time sold; that it is not cross- 
examination ; that Attorney Lamb knows it is not cross-examina- 
tion, and we ask the court to have the evidence stricken from the 
record. 

A. I wanted to sell my house if I went away, so I could put it 
intoa farm. 

Q. Did you not want to sell that in the hands of Burr ? 

A. I caleulated he should sell it for me if I sold it. 

Q. Did you know at that time that the heirshad any interest in 
the property that was in the hands of Burr for sale? 


Objected to as not proper cross-examination ; Lamb knows it; if 


he don’t know it he ought to, and that it assumes that any of this 


property was then in the hands of Burr, and the fact is that none of 


it was, and we ask the court to strike out the evidence. 
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71] | suppose they had. 
Q. How long before that time had you supposed that they 
did have? 

Burr objects to the suspicion and uncertainty of a “suppose” being 
asked of the witness by Lamb; and asks the court to exclude it from 
the record. 

A. I do not remember now. 

Q. Fix how long as nearly as you can. 

Objected to, because the witness has answered in the last question. 

A. I do not remember. 

Q. At the time that you talked with Pickering about selling your 
house and lot and putting it intoa farm in Fremont Co., lowa, what 
led you to suppose that the heirs had an interest In the property 
under the will? ; 

Last objection renewed, and we further object to counsel arguing 
his case in the record. 

A. I do not remember now. 

Q. How long was that time when you supposed the heirs had an 
interest in the property before the time that William made the deed, 
in Cass county, when you also supposed that he had an interest in 
the property ? 

A. That I do not remember. 

(. You have sworn that at the time of the second visit of Mr. 
Pickering from Ohio here, and at the time of the engagement, that 
you supposed that the heirs had an interest in this property ; had 
you at any time before that time talked 3t over with William or the 
children with regard to what that interest was’? 

( bjected to—the argument of the case before the examiner: we pre- 

fer to make it to the court; that the supposed suspicions that 
712 ~=this lady has are not competent evidence and not proper 
cross-examination, all of which Brother Lamb knows. 

A. I do not know. 

©. How old were William and Albert at that time? 

A. Indeed I.do not remember now. 

By Burr: What time do you mean ? 

Lamp: We are talking about the time you talked about selling 
your homestead and putting it into a farm in Fremont Co., Lowa. 

A. I will have to study awhile before I could answer. I think 
William must have been twenty one or two, but 1 am not sure. 

Q. And did you not talk with William or any of the children 
about their having an interest under the will? 

Objected to, because counsel has asked the question fourteen times 
Or more, 

A. When do you mean? 

(. At or about that time, or any time. 

A. No; not at that time. 
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Q. Why did you keep it so secret and still during that time if 
you knew that your children had an interest in the property, not 
mentioning it to your lawyer nor to your children ? 
A. I do not know as I hardly know 


(J. Can you give anv reason for not having done so : 

: | | | 
A. I do not know as I-can give anv reaso) | 
From whom did William first learn that he had an interest ; : 
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A. Y es. 


Objected to as not proper redirect eXamination. 


Q. Is the Galey that you mentioned in your examination the same 


one ? 
Sume objection as above. 


A. Yes. 


@. He was your attorney in the probating of this will, was he 


not ? 
Same objection, and immaterial and irrelevant. 
A ; Y Cs. 


Q. He was the attorney that laid out and platted Capital addition 
and Dawson’s addition to South Lincoln, was he not? 


Objected to as improper redirect examination, and as incompetent, 


irrelevant, immaterial, and leading. 
A. Yes. 


716 Q. Did he ever inform you anything about this will? 


Objected to as not redirect examination of anything brought oul 
on cross-examination and as incompetent, irrelevant, and immate- 
_rial and leading. 

A. Not to ny knowledgve—not LO ny recolleetion. 

Q. He was your attorney-in-fact, was he not, by power of attorney ? 

Same objection as above—leading and incompetent. 

A. Yes. : 

Q. Was the house and lot that you speak of the same house as 
has been termed the “ white house” that you sold to put into a farm 
in Cass county ” 

A. Yes. 

Q. That house was in Capital addition, was it not, or near Capital 
addition ? 

A. In Capital addition. 

(. Next to Fitzgerad’s place ? 

A. The same land. 

Q. It is in the part of the land of which you got a patent from the 
Government of the United States, is it not ? 


, 

Objected to as not proper redirect examination, and as Incompe- 
tent, irrelevant, and immaterial and leading. 

A. It was. 

Q. Can you tell the court why it was that you sold your 
and lot that was in Capital addition—what your object was? 

A. The white house? 

Q. Yes. 

A. I put it into a farm. 

Q. Why put it into a farm ? 

A. Because it was my home. 


house 
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Q. Did your home in Capital addition bring you in any revenue 
or any income ? 

A. I should think it would at one time. 

(). I am speaking of just the house and lot—could you 
717 make more money on the farm to support yourself and family 
than you could by keeping the house and lot? 

A. I think I eould. 

Q. Did not your son William endeavor to buy a farm for you In 
Lancaster county, Nebraska, as well as Cass county and Iowa? 

Object d to as not proper redirect —, and as incompetent, irrele- 
vant, and immaterial. 

A. I believe not. 

(). Had Mr. Pickering any property whatever ? 

A. Not that I know of. 

Q. You say you sold a row of houses that you owned about the 
last thing before colng to Union Mills? What row of houses were 
they t 

A. It is the row that we traded for. 

Q. It is the row of houses that you traded the Fitzgerald property 
for, is 1t not? 

A. Yes. 


Q. How many houses were there in that row ? 
same objection as last above. 


A. I think there were four; probably there were more than that. 
[ did not own but four. 

Q. Do you remember the rent vou received from that, how much 
per month ? 


Objected to as not proper redirect —, and | ading: assumes she re- 
celves rents, and iis incompetent and immaterial ra irrelevant. 


A. I cannot remember bow much it was. 
Q. Can you tell about how much it was per month? 


Same objection. 


A. It seems to me that the largest house rented for fifty dollars 
per month. I think it did. 
(). And the small ones? 
718 A. I do not.remember just what they rented for. 
(. About half as much ? 


Objected to as leading, the question suggesting the answer, and as 
irrelevant, Incompetent, and immaterial, and as not proper redirect 
examination. 

A. Yes. 

(. Mrs. Dawson, at the time you sold your home, your house and 
lot, that you put into a farm, did you haveany other property, either 
as a life estate or widowhood estate, or In fe -simple, other than just 
the home—the white house at that time—at the time you sold it and 
went to Cass county. 


i arid a cm Mal, 
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Objected to as not proper redirect examination, and as incompe- 
tent, irrelevant, and immaterial, and calls for the opinion of the wit- 
hess Upon a question of law instead of calling for facts. 


A. I think not. 
Recross-examination by Mr. LAMB: 


Q. What difference, Mrs. Pickering, did you make between the 
white house up there, that you said was your own property, and the 
other property that you had under the will? You say that was your 
own property that you had under the will. That was your own toe, 
was it not”? 

Objected to by Mr. Burr, as it 1s not recross-examination, and we 
object for the further reason that it 1s calling for the terms of the con- 
tents of deeds, which are not the best evidence; that the deeds would 
show for themselves; also the question calls for property that 1s not 
in controversy in this action 


Question repeated and counsel adds the following 


() Did vou treat this as the children’s property ¢ 


4 
r A Ibiected tO, as the deeds would be the best evidence 


719 A. It was all my own at that time, I guess. 
@. Did you so regard it at that time? 


), 
A 
Objected to as incompetent, irrelevant, and immaterial. We also 
object to all of these questions, as the examiner has no authority 
whatever to take evidence. : 
Ruse farther objects that Lamb has civen warranty deeds to thi 
purr further objects that Lamb has given warranty deeds to this 
prop rty down there and is hable, and that the lady ought hot to 
answer the question how she regarded it, as they are wholly imma- 
terial as to the issues In this action. 


Q. Did you at that time regard it as the children’s property that 
you had under the will? 


By Mr. Burr: Mrs. Dawson, I do not believe I would tell them 
how | regarded it. 

Mr. Lams: Do you decline to answer? 

Mr. Burr: You should not insist upon an answer 

Mr. Lams: Do you decline? 


Witness declines to answer. 


[t is hereby stipulated and agreed by the parties herein that the 
signature of the witness is waived to this deposition. 

surr recalls the witness and asks the following question 

a 7 
recelve a store 1 exchange as part of the price ¢ 
A. Yes; I think so. 
Q. ‘That is the store now known as the Devereaux store, on “O” 
street? 


(). In the sale of the Cody block by Mr. Galey for you did you 


Objected to as Incompetent, irrelevant. and immaterial. 
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A. I think so. 
(. What rents did you receive from that per month? 


cs 


Same objection. 
A. ‘That store? 
(). The store known as Devereaux store? 
A. I think it was seventy-five dollars a month; Iam not sure. 
720 lt is hereby stipulated and agreed by and between counsel 
herein that Mr. Lamb may take the testimony of O. W. Lyon, 
and no other witness, on Monday morning next, and that counsel 
lor Giles may rebut the same if they see fit with one witness, and 
no other testimony, and the examination is here closed as to this 


} 
< 


WILhKeESS. 
“ EXHIBIT E.” (Witness Dawson.) 
Family Record 
Marriages 
Jacob Dawson and Editha Jane Ross married Jan’y 28. L845 
P’o No. O7 at bottom ot record by ON mine 
Births. 
Jacob Dawson, born M’ch 1, 1817 
Kditha Jane Ross, born June 13, 1827 
John Hampton, born Dee. 3. 1848 
Mary Amanda, born M’ch 22, 1851. 
William Ross. born Sept. 12. 1893. 
Albert Lineoln, born Jan. 16, LS56. 
valine Maryaret, born July 2, 1860 
Melita Casander, born M’ch 22, 186-4. 
Minnie Sylvina, born Nov. 9, 1866. 
P’g. yx of family record, iis marked by examiner. 


12 Deaths. 


i 


Mary Amanda, died Aug. 9, 1852. 

Jacob Dawson. died July the 22, 1869. 
John Hampton Dawson, died Noy. 3, 1872 
P’g 100 of family record, as marked by examiner. 


UNITED STATES OF AMERICA, | | 
District of Nebraska. , 88 

|, J. Stuart Dales, examiner of the circuit court of the U.S. inand 
for the district of Nebraska, hereby certify that the above and fore- 
rolng Is a true and correct copy of the family record of Jacob and 
ditha Dawson as same appears from the family Bible of said Daw- 
son’s, produced to me by the witness, edit a a Pickering, upon her 
examination, at pages 97, 98, & 100 thereof, as marked by me and 
copied and hereto attached as Exhibit —. 

Witness my hand this 12th day of Dec., 1882. 

J. STUART DALES, 
kxaminer U.S. C. C., Dist. of Neb. 
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C. M. Parken, first being duly sworn, testifies as follews on be- 

half of respondents : 
By Mr. Burr: 

(). What is vour occupation ? 

A. l am | at | pore sent COUNTY judg of Laneaster county and State 
of Nebraska, and have ustody of the records of the probate court, 
and the county court also. 

(). You have charge of the judgment record of that court 

A. Yes. 

(J. Will Vou ¢ xamine the record of the ludem« nis in your ofhee, 
and state what judgments have been rendered in your courts, or in 


‘} 


| 


the probate court of Laneast r county, or county court of Lanca ster 
county, avalnsi Jacob Dawson. 

«es ] i 4 : _ | ier ’ t 

22 by cted to as immaterial and irrelevant. 


A. I have examined the records carefully and can find no judg- 
ment that has ever been rendered against the said estate. I have 
more especially examined the general index which covers the county 


eourt record as well as the probate record, and | find no judgment 
in any of the records against suid estate in said court 
(). Did you nna any agaipst Jacob Dawson ‘ I mean against him 


} 


were there any rendered—against him before he died ‘ 
A. No, sir. 
: Llow far back did Vou look { 
A. As far as sixty-eight—as far back as the records show—and 
there was nothing since that time. 
Q. In your search of this record—t 
whether he had been sued or not? 
A. No: there Is no evidence of any Sut havin J been brought : his 
name did not appear as defendant or plaintiff in any suit 


— 
i% 


ese records—did you find 


Cross-examip ition by Mr. LAMB: 


(). Did you know Jacob Dawson in his lifetime 
A. No, sir; he died just a few months before I came to the city. 
@. Did you have any personal knowledge as to how much he was 


Sot 


; 


owing at the time of his death ‘ 
A. No; only from the records which I have sworn to. 


C. M. PARKER. 


Subseribed and sworn to before me and in my presence Dee. 9, 
1882. 
J. STUART DALES, 
kramine r [] NS ( 4 f : Dist. N; a 


A. D. BURR. being first duly sworn, testified is follows on behalf of 


respondents : 
Q. What is your occupation ? 
7209 A. Clerk of the district court, Lancaster county, State of 


Nebraska. 


aw bos 


4 


S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 473 


. Have vou, as such officer, the custody of the records of the dis- 
trict court of Lancaster county, State of Nebraska? 


A. Yes. 
Q. Also the judgment record ? 
A. Yes. 


Q. Will you examine the records of judgments in your office and 
state whether any judgment has been entered in or a transcript of 
judgments filed in your court against Jacob Dawson ? 

A. I do not find his name in the indices at all. There is no judg- 
ment of record in that court against him 

Q. How far back did you look? 

A. From the beginning of the time in this county. 

Q. Will you examine the records of your office, and state what 
actions have been commenced in that court wherein Jacob Dawson 
is defendant ? 

A. I have examined the general index, and | do not find the 
name of Jacob Dawson as a defendant upon the general index. 

: A. D. BURR. 

Objected to as immaterial and irrelevant. 

Subscribed and sworn to before me and in my presence Dee. 9, 
LSS82. 

: J. STUART DALES, 
Examiner U.S. C. C., Dist. of Neb. 


QO. C. BELL, being first duly sworn on behalf of respondents, testi- 
fies as follows : 
By Mr. Burr: 
Q. Are you deputy county clerk of this county ? 
A. Yes, sir. 
Q. And as such deputy have you the care and custody of the 
records of Lancaster county? 
A. Yes, sir. 


724 Q. Do you know Martha Alexander, wife of D. B. Alex- 
ander? 
A. I do. 


Q. Did you examine the records to see if she was the owner of any 
real or personal property ? 

A. I examined the records to see if she owned any real estate. 

Q. With what success? 

Objected to as immaterial and irrelevant. 


®. What was the result of that examination? 

A. I found one piece of property in her name, I believe; that was 
all. 

@. What was that? 

A. (Witness reading from paper.) Parts of lots three (3) and four 
(4), in block fifty-four (54), of the city of Lincoln. 

Q. She had no other property? 

A. That is all I found in her name. 

O. C. BELL. 
60—648 
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Subseribed in my presence and sworn to hye fore ne this Oth day 


of Deec., 1882. 
J. STUART DALES, 
Kvraminer U.S. C. a Dist. of Neh 


The testimony of the witnesses, C. M. Parker, O. C. Bell, and A. D. 
Burr, Immediately above, was taken on the 9th day of Decembe T 
1552, be lore mi bi acvreement ot counsel dt url le the CX ymin: ition of 
Mrs. P} 1c kering 

J. STUART DALES, 
Kraminer U.S. C. C.. Dist. of Neb. 


UNITED STATES OF AMERICA, | .. 
istrict of Nebraska. Deg 


[. U. wi Treavitt . ie I"¢ by certif y that the above Is a true and CoOr- 
rect report t of the te simony of Mrs. Dawson Pickering, C. M. 
720 Parker, O.C. Bell, and A. D. Burr,as taken in short-hand by and 
translated to and in the presence of Examiner Dales, saving 
clerical Crrors and such corrections as appear in the record, made 
by said examiner on translating and comparing saime. 
’ . L. TREAVITT, Rep't. 
Dec. liru, 1882. 
Examination of witnesses herein resumed at 9 o'clock a. ., acecord- 
ing to the epee tion of the counsel for parties herein sty before 
me Dee. 9, 1882. . 
J. STUART DALES 
kraminer U.S. C. C., Dist. of Neb. 


). W. Lyon, being produced as a witness for complainant, of law- 
ful age, and being first duly sworn, on his oath says : 


Int. 1. State your name & residence. 

Ans. O. W. Lyon ; residence, South Lincoln. 

Int. 2. State whether or not you ownh any of the property In Daw- 
son’s — South Lincoln; if so, how [long] have you owned it, and 
what is the description 4 

Ans. | do: don't delieve L oe Le “ how long [ have owned it, 3, 
4,6, or 6 years. It is lots 1, 2,11, & 12,in block 25, in Dawson’s 
addition to South Lincoln. 

Int. 3. From whom did you buy it? 

Counsel for Giles objects that the witness has now shown that 
he is the owner of property not in controversy in this action, and 
that the question is immaterial & Irreievant. 

Ans. From L. C. Burr. 

Int. 4. State what conversation, if any, you have had with L. C. 
Burr touching his ownership and a conveyanse to you since this con- 
troversy arose over the interest of the Dawson heirs under Dawson’s 
will. 

jected tO as Incompetent, immaterial, and irrelevant, and that 
counsellor knows the fact. 


e 
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Ans. I don’t know where to begin; you want the whole 

726 = story, do you? + This conversation happened about the time 

of the report of this decision mn W ishington. If you want 

it all I will have to tell it just as it is. Do you want to know what 
day that was on ? 


a 


Counsel for Giles objects again that ior years prior LO that the 
conveyance of Burr to Giles had taken pla ‘e, and that the record 
shows that Giles was the only owner of the title, and that any state- 
ments claimed by this witness to have been made in the absence of 
Giles could not bind him. 


Witness: Which one do you want ” 

LAMB: Go on; tell it all. 

Well, sir, on Sunday evening I was down at the barn feeding my 
cows. My boy (oldest) came down and said, Burr is out here and 
wants you. I started out to the street; met Burr about middle of 
the lot. He reached out his hand; said How do you clo ; you have 
showed me a kind of a coolness. I suppose I made some—lI can’t 
tell just what kind of a remark. We walked out to the street where 
lis carriage stood. He introduced me there to a gentleman by the 
name of Wheeler, I think. Well,sir, he introduced me to Wheeler, 
turned round and said, I want you to come down to my office in 
the morning & get a deed. I said, You can’t make me a deed. 
Wheeler spoke and said he can. I said he can’t. Burr, 1 think, 
made the remark, “ We will see about that,” or something like that 
there somewhere. Wheeler remarked, “ We have got the papers 
here to show it.” Burr turned around and give me his hand and 
said, “ Now, see here; you come down in the morning and we will 
fix that up.” [ said, you can't do it. [have vot a better deed than 
you can make, for that thing is not decided vet. He says, “ You 
come down In the morning and draw up any Instrument in writing 
you havea mind to, and I will sign it; but I tell you what I want 

you to do.” I says, You can’t get nie to agree to anything 
727. ~=without counsel. “ Whois your counsel?” “ Billingsley,” I 

said. Burr says,“ Write up any instrument in writing and 
bring it down in the morning, and I-will sign it.” I says,“ I writes 
nothing, but I'll have it done.” That is about all that was said then. 
There was some other words that did not amount to anything. 

Int. 5. Was there any other conversation at any other time that 
you now remember of? If so, give it. 

Counsel for Giles objects as incompetent, irrelevant, and immaterial. 
The question is asked relating only to property described by the wit- 
ness, and Counsellor Lamb knows that it is not proper evidence, and 
should not be put in here to incumber this record to create sympathy 
on behalf of complainants. 


Ans. Yes; there was a little Monday morning. I went into his 
office. There was some.conversation about us fellows that lived out 
on that property there, and especially.those that he had sold to— 
that they had got a notion that they were to be kicked off of there, 
or in substance that, but he did not intend to do anything of 
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the kind—that they must quit fighting him—that was about the 
amount of the conversation; there was no deed drawn. 

Int. 6. Was there any other conversation with him or Wheeler 
about it? If so, state it. 


Counsel for Giles objects that it is incompetent, immaterial, and 
irrelevant 

Ans. I had Billingsley draw up that writing—that is all I know 
about it. 


Counsel for Giles also objects that this answer 1s not responsive to 
anv question; that Mr. Billingsley was Mr. Lamb’s partner, and that 
anvthing that Billingsley or Lamb did for this witness, that they are 

the only competent witnesses LO that fact, if it be competent, 
728 and we object to Lamb putting in evidence of acts done by 

himself or by his partner by this witness not claimed to have 
been done in the presence of Giles or Burr or Wheeler, and that 
Counsellor Lamb knows that he is putting that into the record which 
he knows is incompetent, immaterial, and irrelevant, and we ask 
the court to strike | out | the evidence. 


Int. 7. State what Mr. Burr sald to you with regard to this matter 
and to your giving testimony in this case as a witness again him 
this morning on your road to this room to testify ? 


(Same objection as last above stated.) 


Ans. He said something about my swearing against him. I made 
a remark that I did not know that I was swearing against anybody 
in particular, only LO give facts; that all the lots out there could not 
induce me to tell anything but the facts; that is about the amount 
of it; don’t know as it is all the language. 


Cross-examination : 


Int. 1. Areyou now willing that the lots named by you —,and that 
your name shall be entered of record as one of the plaintiffs in this 
action 7 

Objected to as not cross-examination of anything asked in chief, 
and as immaterial & irrelevant whether he is or not. 


Ans. | don’t know. 

Int. 2. Have you any objections that Mr. Lamb should continue 
to act as you attorney in this action, and that the lots named should 
abide the decree in this case? State what objections you have. 


( Yj cted to for reasons that Lamb has not auppeare d of record 
or for the witness in this action, and has not been employed 
to do so, and that it is entirely immaterial and irrelevant 
whether he is willing that Lamb should or not until he employed 
him, and because it is not cross-examination of anything asked in 
chief. 


oe eT 
{29 


Ans. I don’t know; the other part of the question I can’t answer 
without consideration; I should have to say I don't know. 
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Int. 3. When did Mr. Lamb eall upon you to be a witness in this 
case; when did you first see him about it? 

Ans. This morning. 

Int. 4. Did you not see him before about it? 

Ans. No: | did not see him about if at all. 

Int. 5. Who signed the deeds LO your lots: did i. C. Burr? 

Ans. No, sir. 

Int. 6. Up to the time you took possession of any of the lots you 
have named do you swear that L. C. Burr owned any of the lots? 

Ans. No, sir. 

Int. 7. You know as a fact he did not? 

Ans. No, sir; don’t know anything. 

Int. 8. Will you swear again to the court that he did not own 
them? 

Ans. I don’t know whether there is any objection yet to that ques- 
tion. 

Int. 9. Please answer the question. 

Ans. No, sir. 

Int. 10. Will you swear to your knowledge that he ever owned 
them prior to the time that you took possession of them? 


Objected to as not proper cross-examination, and the record is the 

best evidence as to who owned the property, and that the wit- 

YoU hess has only been asked us to who he bought the property of 
and nothing with regard to the ownership. 


Ans. No: I ean’t swear to that. 

Int. 11. You only swear, as I understand you, to the substance 
of the conversation had with Burr and Wheeler, as best you can re- 
member: do you not? 

Ans. Yes. 

O. W. LYON. 


Subseribed in my presence and sworn to before Me this Lith day 
of Dec., 1882. 
J. STUART DALES, 
kramier U.S. C. U., List. of Neb. 


H. H. WHEELER, being produced as a witness for respondent 
Giles, and of lawful age, and first duly sworn, says: 


Int. 1. State what conversation you heard between L. C. Burr and 
QO. W. Lyon in a carriage near Lyon’s residence in South Lineoln 
about a year and a half ago, or after decision of 8S. C. U.S. under 
Dawson’s will. 

Objected to as not proper rebuttal Lesllmony, because ho time and 
place is fixed sufficient to admit an int rrogatory. 


Ans. I can only remember the substances of the conversaion. Mr: 
Burr introdueed Mr. Lyon to me & Mr. Lyon expressed anxiety 
about his title to his lots : sald he had bought the property through 
Burr, and made improvements thereon—fruit trees. Burr tried to 
allay his apprehension; told him the people in South Lincoln would 
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probably not be disturbed until after the question of the title to the 
“(Q” street property was decided, if at all. Lyon wanted some writing. 
Burr did not promise to give him any writing; told him he would 
see him again; that it would go hard for him to lose his improve- 

ments; did not think he ought to. I never spoke a word to 


iol Mr. Lyon, unless, when introduced, to say how do you do, or 


something equivalent. 
Int. 2. State whether or not you area practicing attorney or coun- 
sellor-at-law, or have been since your residence in Neb. 
Objected to as incompetent and 1 irrelevant and immaterial and not 
proper rebuttal testimony. 


Ans. I have never been admitted to practice law in the district 
court of the State of Nebraska or the district or circuit courts of the 
U.S. I have never practiced law, attempted or pretended to, in any 
of these courts, unless where I was interested. 

Int. 3. What advice or counsel did you give to the Dawson heirs, 
or any of them, or to the Widow Dawson concerning their title 
under the will, or any other matter? 

Objected to as not rebuttal testimony, incompetent, immaterial, 
& irrelevant. 


Ans. None whatever. 
Cross-examination: 


Int. 4. When and where were you admitted as an attorney ? 

Ans. Windsor county, Vermont, in the county court, Dec., I think, 
1871. 

Int. 5. How long after that did you live in Vermont, or in any 
way practice your profession in that State? 

Ans. No time whatever. 

Int. 6. When and where have you practiced law at all since you 
were admitted to the bar? 

Objected to as incompetent, immaterial, and irrelevant. 


Ans. I never practiced law, unless to try a few cases in Justice courts, 

or in cases where I was a party from the time I left Vermont 

732 ~—until I came to Nebraska, unless it be to give friendly advice, 

nowhere. 

Int. 7. Have you been admitted to the supreme court of the 

State of Nebraska as a lawyer, and are you one of the attorneys-at- 
law now admitted in that court? 

Objected to as imcompetent, immaterial, and irrelevant under the 


issues, 


Ans. I was admitted in the supreme court of Nebraska, but being 
appointed deputy clerk of that court about that time I have never 
pretended or attempted to practice, being debarred by the statute of 
Nebraska. Laws 1877, sec. 1, p. 199. 

HILAND H. WHEELER. 


ee 
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Subscribed in my presence and sworn to before me this 11th day 
of December, 1882. 
J. STUART DALES, 
Examiner U.S. C. C., District of Neb. 


Dec. 11th, 1882, at 11.50 o’clock a. ™m., this examination being 
closed, the examiner asks counsel for each party present if they have 
any more evidence to take in this cause, and they answering in the 
negative and declaring all of their testimony taken, the examina- 
tion in this case of witness is by the examiner declared to be closed 
finally. 

J. STUART DALES, 
Examiner U. 8. C. C., Dist. of Neb. 


Unitep STATES OF AMERICA, | ae 
District of Nebraska, yas 


[, J. Stuart Dales, an examiner in chancery of the circuit court of 
the United States in and for the district of Nebraska, hereby certify 
that on the 2nd day of December, 1882, and at the several times 
hereinbefore set forth, personally came before me at the office of the 

clerk of the district court of 2nd judicial district of Nebraska 
33 in and for Lancaster county, in Lincoln, in said county and 

State, the several witnesses on behalf ofthe complainant and re- 
spondents in the above-entitled cause and named in these deposi- 
tions, which said witnesses were by me first duly sworn to testify the 
truth, the whole truth, and nothing but the truth in said cause; that 
the testimony of said witnesses was reduced to writing by myself at 
said place and at said times, and was by said witnesses respectively 
signed in my presence, and by me subscribed in their presence, after 
being first read over to them respectively, except as to the witness 
Mrs. Dawson Pickering, whose testimony on cross-examination was 
taken in short-hand, and by me written out in part, and all done 
under my immediate direction, and the signature of said witness 
waived, and all as appears by stipulation of parties in the body of 
this record, and that said depositions of said witnesses were taken 
by & before me at the times and place aforesaid, pursuant to the 
stipulation of the parties in said cause, a copy of which is hereto at- 
tached ; that I am not counsel or attorney for or in any manner re- 
lated to any of the parties to this suit or interested in any manner 
in the event thereof; that the several papers hereto attached as Ex- 
hibits “A,” “B,” “C,’“D” are the original papers and documents 
produced to me by said witnesses respectively upon their examina- 
tion, and the same were by me attached hereto and made a part 
hereof at the instance of said witnesses; that the several papers 
hereto attached, marked Exhibits Nos. 1, 2,3, 4,5,6, & Ex. “Ey” and 
the certified statement immediately following the deposition of the 
witness G. E. Torrey were all of them copied from and carefully 
compared by me with the original documents and books of records 
produced and referred to by the witnesses respectively upon their 
examination, and the same, after being certified to by me, were by 
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me hereto attached and made a part hereof as such exhibits: 
704 that these depositions have been detained by me for the pur- 
pose only, and for the time necessary to arrange and certify 
the same and none other 
[In testimony whereof I have hereunto set my hand officially at 
Lineoln, in said district, this 12th day of Dee., A. D..1882. 
J. STUART DALES, 
kraminer in Chance... U.S. C. 3&8 Dist. of Neb. 


Bill ot { osts. 


Complainants’ costs. 


Examiner—Taking 70 folios dep. at 20-_-. $14 00 
Filing 4 exaibits at 10... -.-- Li) 
Filing & certifying 6 exhibits 
acini ins cascada ae 2 10 
Swearing 5 witnesses. ....---- 50 
I Se. cuicrinincdigmimene 25 
final certificate... ....- oe 25 
Paid by complainant $17 50 
Witnesses— C. ©. Burr, 1 day-.-----. , 8s 


| 

W. W. Holmes, 1 day-- ae | 
W. W. Wilson, " rating 1 50 

j 

] 


U. ©. Bell. ny ae yt 
O. W. Lyon, " ? 0) 
—— 1 30 
S25 OO 
Total complainant's decinaietian eee 
Respondents’ costs. 
Examiner—Taking 275 folios at 20....--. $55 O00 
Pome 2exnins “~ 10... ... 20) 
Filing & certifying 2 ex. at 35 70 
ee ee 70 
RN ds oli chs abteinnciincteieoms 25 
Paid by respondents._-- $56 S85 
Witnesses —Mrs. Dawson Pickering, 1 day, 
I i 
©. M. PN BONG nine winma 1 50 
Ub: 4. Bell, ASS ten a 1 50 
A. D. Burr, " i jel Sa a 1 50 
C. 'T. Boggs. 7 in stn einen lL 50 
a eee whenmcsdun 1 50 
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Goo SOGRE, SHOES caddie ice wc eee ee 
CONS Sliitdins ecw ccm iienennn — 
Total costs on depositions - - ion iit ield eee ele 


The above is correct as taxed by ne. 
J. STUART DALES, 
Examiner U. S. C. C., Dist. of Nebr. 


‘On margin: Short-hand reporter's fees, by agreement of parties, 
$48.10. without costs to resp'ts. 


Upon the back of said depositions appear endorsements in words 
and tigures following, to wit: Inthe circuit court of the United States, 
dist. of Nebraska. 3S. W. Little ef a/., comp., vs. Ezekiel Giles, resp. 
Depositions on behalf of both complainants and respondent taken 
by and before J. Stuart Dales, an examiner of said court, pursuant to 
stipulation of ‘parties. These depositions taken by and before me, 
and by me sealed up, endorsed, and transmitted to Elmer D. Frank, 
clerk of said court, Omaha, Nebr. J. Stuart Dales, examiner U.S. 

C., dist. of Neb. No. 202, F. Ree’d Dec. 15, 1882, and opened 
by of court Dee. 28, 1882. Elmer D. Frank, clerk. 

736 Thereupon, afterwards, at the January term of said court, on 

the Ist day of January, LSSS3. the following proceedings were 
had and done, as appears of record on folio 297, Journal “H,” of 
said court, to wit: 


S. W. Lirrce et al., Complainants, ) 


is, 
EZEKIEL GILEs, Defendant. ig " 
. a | Original Bill. 202, F. 
_—. ( Cross-bill. 202. F. 
EZEKIEL GiLEs,Complainant, — | 
DS. | 
| 


SW. Lirrzre e al... Defendants. 


This cause came on to be heard at the last term of the court, upon 
the motion of the defendants in the original bill and the plaintiff in 
the cross-bill, and was argued by Mr. Woolworth in support of the 
motion and Mr. Marguett in opposition thereto, and the court took 
the same under advisement until this first day of January, A. D. 1883 

Whereupon it is ordered by the court that J. E. Baum be, and he 
is hereby, appointed receiver to take possession of certain of the prem- 
ises in question in said suits and collect all rents now or that have 
become and shall acerue and become due and payable thereof, to 
wit: The west half of lot three and all of lots four, five, and six, in 
block fifty-four, of the city of Lincoln, Lancaster county, Nebraska; 
also the west half of the southest quarter of section nineteen, town. 
ten, range seven; also the southeast quarter of the southeast quarter 
of section thirty-five, town. ten, range six, all in said county; also all 
of block thirty-nine in Dawson’s addition to South Lincoln, in said 
city; and the defendants in said cross-bill, to wit, 5S. W. Little, Mar- 
tha Alexander, D. B. Alexander, A. P. 5. Stewart, Samuel G. Owen, 
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and Rollin H. Oakley, Allen W. Hawley, H. O. Snow, George War- 


den, Samuel Arthur. G. W. Lashus. W. J. Van Dorn. and 
ome 
i«) 


ants of the aforesaid premises are hereby required to pay th 


rents, Issues, and 1 rofits of the same to said receiver as the same 


have accrued and shall accrue and become due and payabl 


lt is further ordered that the said receiver apply the said rents, 


as the same shall come to his hands, to redeem the taxes which have 


accrued Ol) said premises, and Oh account of which the Same have 


been sold, and also all the taxes which have or -may become due 
thereon. 

It is further ordered that said receiver lease said premises to the 
best advantage ana price yp yssib le and re port his dol Ings thereon to 
the court for its approval. 

[t is further ordered that said receiver give a bond to the clerk of 
this court for the benefit of all parties LO these sults with two o1 
more sureti 5, LO be ra | u prove “«d by the ¢ Le rk of said court, in the yy nal 
sum of fifteen hundred dollars, conditioned to faithfully perform his 
duty as such receiver, and pay over and report monthly of and con- 
cerning all money and account for all property which may Cone 
into his hands by virtue of his appointment as receiver at such 
times and in such manner as the court may direct and obey the 
orders of said cour in this benalf. and no monies to br CX pew led by 
the receiver until specially authorized by the court 

Thereupon, afterwards, at the January term of said court, on the 
Zord day of January, 1883, the following proceedings were had and 
done, as appears of record on folio 366, Journal “ H.” of said court, 
tO WIL: 

S. W. Litre et al 


EzEKIEL Gi es et al. } 


Upon motion in their behalf that guardian ad litem be ap ypointed 
for Minnie S. Dawson and Carleton Dawson, minors, it 1s 
795 ordered that the parties show cause, if any they have, whi the 
court should not appoint guardians for said minors for the 
purpose s of this case, and that ~~ days notice of this rule be given. 
Thereupon, afterwards, at the January term of said court, on the 
30th day of January, 1853, the following proceedings were had, as 
appears of record on folio on7, journal oh of said court, to wit: 


Appointment of J. M. Woolworth Guardian ad Lite Hit, 


S. W. LIrrze et al. 
vs. 202. KF 
EZEKIEL GILEs et al. | 


It appearing that the defendants, Minnie 8. Dawson and Carlton 
Dawson, are under the age of twenty-one vears, it is therefore ordered 
that James M. W oolworth, Esq., one of the solicitors of this court, be, 
and he is hereby, appointed guardian for said infants and each of 


Clarinda A. Bunstead. and their several and respective ten- 


— 


ate: 
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them, for the purpose of this suit, and thereupon said Woolworth 
appeared at the bar and accepted the trust aforesaid, and thereupon 
applied to the court for leave te answer the bill for his wards afore- 
said, 

Thereupon, afterwards, at the said January term of said court, on 
the 50th day of January, 1885, the following proceedings were had, 
as appears ol record on said folio 397 of said court, to wit: 


S. W. LIttrre e al. 
Us. 202. FF. 


IZEKIEL GILES ef al 


This cause coming on to be heard, Upon motion on behalf of the 
defendants, Minnie S. Dawson and Carlton Dawson, for leave to file 
another and further cross-bill, it is ordered that the same be, and is 
hereby, overruled. 

Thereupon, afterwards, to wit, on the 50th day of January, 1883, 

acceptance of pore vot heretofore taken by infant defendants was 
739 filed in said case, which said acceptance isin words and figures 
following, to wit: 


[In the United States Cireuit Court. District of Nebraska. 
S. W. Livtrze ef al. vs. Ezekrev GILEs ef al. 


Now come the defendants, Minnie S. Dawson and Carlton Dawson, 
by James M. Woolworth, their guardian ad litem, and accept the 
proofs heretofore taken and filed in this cause as binding on them 
and submit the cause and their rights and interests therein to the 


court upon the same, and do not desire further to adduce testimony 
1hh this ecnause, 


JAMES M. WOOLWORTH, 
Guardian ad lite He for said Minnie WX 
Carlion Dawson and of Counsel. 


y 
Upon the buck ot sald acceptance appear endorsements in words 
and figures following, to wit: No. 202, F. Little et al. vs. Giles et al 
Acceptance ot prool heretofore taken by infant defendants. J. M. 
Woolworth, guardian, &e. Filed Jan. 50, 1885. Elmer D. Frank, 

clerk. 
Thereupon, afterwards, to wit, on the 50th day ot January, 1883 
answer of infants was filed in said case, which said answer 1s In 


words and figures following, to wit: 
[fn the Cireuit Court of the United States, District of Nebraska. 


The answer of Minnie S. Dawson and Carlton Dawson, tnfants un- 
der the age of twenty-one years, by James M. Woolworth, their 
vuardian ad litem, defendants to the bill of complaint ol S. W. 
Little et al... plaintitts, 


These defendants, answering by their guardian, James M. 
740 Woolworth, say that they are and each of them ts an infant 
under the age of twenty-one years, and they therefore submit 
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their rights and interest in the matiers in question in this cause to 
the protection of this honorable court, without this that any other 
matter or thing material or necessary for these defendants to make 
answer unto, confessed or avoided, traversed or denied, is true to the 
knowledge or belief of these defendants, all which matters or things 
these defendants aver, maintain, and prove as this honorable court 
shall direct, and humbly pray to be hence dismissed with their 
reasonable costs and charges in that behalf most wrongfully sus- 
tained. 
JAMES M. WOOLWORTH, 


Guardian ad litem for Def’ts in above answer & of Counsel. 


Upon the back of said answer appear endorsements in words and 
figures following, to wit: No. 202, F. Little vs. Giles. Ans. of in- 
fants. J. M. Woolworth, guardian ad litem and of counsel. Filed 


Jan. 30, 1883. Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 23rd day of February, 1883, 
memorandum of court was filed in said case, which said memoran- 
dum of the court is in words and figures following, to wit: 


In the Circuit Court of the U.S. for Nebraska. In Equity. 


S. W. LIT we e al. 
vs. 
EZEKIEL GILES ef al. 


Bill to Quiet Title. 


I hold that the title to the premises in dispute is not in the com- 
plainants, or any of them; that none of the Dawson’s heirs, through 
whom the defendants Giles derive title, are in any way estopped 
from asserting title to any or all of the premises in controversy, so 

far as the complainants are concerned; that nothing has 
741 been established by the proof that would estop L. C. Burr, 

one of the grantors of Giles, or those claiming under him, 
from asserting title to any and every part of the premises described 
in the bill. For these reasons the bill must be dismissed at the 
complainants’ costs, and it is so ordered. No disposition will be 
made of the cross-bill at the present time, but parties may be heard 
thereon at the adjourned term of the court, if they so desire. 

ELMER 8S. DUNDY, Judge. 


Upon the back of said memorandum appear endorsements in 
words and figures following, to wit: No. 202, F. Little et al. ws. Giles 
etal. Memorandum of the court. Filed Feb. 23,1883. Elmer D. 
Frank, clerk. 

Thereupon, afterwards, at, to wit, on the 4th day of. June, 1883, a 
motion for reference of cross-bill was filed in said case, which said 
motion is in words and figures following, to wit: 


T 
¢ 
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ae ee | 


a{ 


S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 485 
Motion for an Order of Reference. 
Cireuit and District of Nebraska. In Equity. 


iZEKIEL GILES 
US 202. F. 


S. W. Litt te et al. } 


The defendants to the cross-bill of Ezekiel Giles move the court 
for a reference of said cross-bill and answer to a special master to 
be appointed for that purpose to severally report on the following 
matters : 

1. What portions of the lands and tenements in the cross-bill de- 
scribed were, at the time of the filing of said cross-bill, in the quiet 
and peaceful possession of said defendants, or any of them claiming 

title thereto for which such defendants can show a plain and 
742 ~=—s connected title, either in law or equity, derived from the records 

of some public office, or from the United States, or this State, 
or derived from any such person by devise, descent, deed, or con- 
tract; and whether any of said defendants, or any person through 
whom they claim, have made any lasting or valuable improvements 
on such real estate, and if they have to find and report the charac- 
ter, description, and value thereof, and when the same were made 
upon said real estate, and whether they have paid any taxes or as- 
sessments upon such real estate, and, if so, the amount and times of 
payment, and what the same would amount to on said several tracts, 
computing interest thereon at the rate of interest provided by the 
laws of the State of Nebraska for delinquent taxes, and what sums 
the said defendants, or any of them, have paid to redeem any of 
suid lands from tax sales. 

2. Whether at the times of making the said improvements or pay- 
ing the said taxes the said several defendants and the persons under 
whom they claim claimed title thereto in good faith and without 
any collusion or fraud and in the honest belief they owned said 
premises in fee. 

Srd. What was the value of the several tracts of land without 
the improvements on the 15th dav of November, 18797” 

4th. What was the value of the improvements on the several 
tracts on the 15th day of November, 1S79”? 

5th. What would have been a fair land rent for the several tracts 
of land without the improvements for each year since Nov. 15, 
1S79? 

Gth. What was a fair rental value for the several premises occu- 
pied with the improvements since Nov. 15, 1879, each year? What 
amount of takes did any of the defendants not In possession pay, or 
their grantors? At what date did the several defendants receive 
notice of the plaintiffs’ title by service of process on them, and dur- 

ing what periods did they occupy the premises ? 
745 7th. What was the value of the valuable and lasting im- 
provements on the several tracts at the time the several de- 
fendants received notice of the plaintiffs’ title by service of process 
on them? 
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Sth. What has been the value and the net annual value of the 
rents and profits of the several tracts since the occupant received 
notice of the plaintiffs’ tithe by service of process on them, which the 
defendants have received ? 

Oth. What is now the value of the severel tracts of land without 
the improvements thereon, and what including the improvements? 
What is the present fair rental value of the several tracts of land 
with the improvements thereon, and what would bea fair annual 
land rent for the several tracts of land without the improvements 
thereon ? 

LOth. W hat is thre balance or difference between the value of all 
lasting and valuable Improvements which any of said defendants, 
or any person under whom they claim, have placed upon any of the 
said tracts of land prior to their receiving notice of the plaintiffs’ 
title or claim by service of process on them, and the net annual 
value of the rents and profits which they may have received from 
said premises after they had received notice of the plaintiffs’ title by 
service of process on them? 

ll. If such balance or difference is in favor of Giles on any of said 
tracts, what then Is the difference or balance between such difference 
and the aggregate amount of all such taxes and interest, computed 


‘ ‘ 
. 


as aforesaid, pala by any such defendants on said tract subseq vent 
to the 15th day of November, 1579, or paid to redeem such tract 
from any tax sale for taxes before such occupant had received actual 
notice by the commencement of sult on such title claimed by said 

Giles? 
744 That the testimony taken in the cause may be referred to said 

master and the parties may adduce such further evidence on 
said matters so referred as they may desire. 

N.S. HARWOOD anv W. J. LAMB, 
Sols. for Def’ ts. 


Upon the back of said motion for reference appear endorsements 
in words and figures following, to wit: No. 202, F. 8S. W. Little e 
al. Us, Ezekiel Giles. Motion for reference of cross-bil] of ezekiel 
Giles and answer thereto to master. Filed June 4,1883. Elmer D. 
Frank, clerk, by A. L. Frank, deputy. T. M. Marquett, Harwood 
and Ames. WX W. 2 8 Lamb, sols. ior Little et al 

Thereupon, afterwards, to wit, on the 6th day of June, 1883, a 
stipulation was filed in said case, which said stipulation is in words 
and figures following, to wit: 


In the Circuit Court of the United States. District of Nebraska. 


Livre et al. 
vs >» Original Bill. 
GILEs et al. } 
GILES 
vs. Cross-bill. 
LITTLE et al. 


Comes now the said Giles, by L. C. Burr his attorney, and Little 
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et al., defendants to the cross-bill, by W.J. Lamb, their attorney, 
and stipulate and agree that W. R. Kelly, Esq., of Lincoln, Nebraska, 
shall be by the said circuit court appointed the special master, to 
whom the said cause shall now be referred with further directions 
by said court. L. C. BURR, 
Sol. for Ezekiel Giles. 
WALTER J. LAMB, 
Nol. for S. W. Little et al. 
June 5, 1885. 


745 Upon the back of said stipulation appear endorsements In 

words and figures following, to wit: No. 202, F. Little vs. 

Giles. Giles vs. Little. Stipulation filed June 6,1885. Elmer D. 

Frank, clerk. L. C. Burr, for plaintiff. 

Thereupon, afterwards, at the May term of said court, on the 14th 

day of June, 1885, the following proceedings were had, as appears of 
record on folio 690, Journal “H,” of said court, to wit: 


S. W. Lirrte,SaMueEt Arpuck_Le, D. B. ALEXANDER, 
A. J. Sawyer, 8. G. Owen, Lorenzo Assmesson, R. 
H. Oaklev, Sarah J. Pureell, A. B. S. Stewart, 
Thomas R. Clark, Mary A. Mcklhinney, D.C. 
Kinsell, Hannah Selwood, Alexander ©. Huesteés, 
Allen W. Hawley, W. J. Van Dorn, G. W. Lashus, 
Charles D. C. Huestes, A. IF. Lewis, Samuel Ar- 
thur, G. F. Thornton, Sarah Cummings, William 
H. Rundell, Jacob Freedman, O. P. Austin, J. A. 
Buckstatl, Mary T. MeNair, George D. Camp, Wil- 
ber F. Kellogg, Elizabeth N. Chase, Sarai A. Ga- 
ble, Samuel Aughey, Clarinda A. Bumstead, Eliza- 
beth Paden, Martha i. Snowden, Thomas W oods. 
Joseph Hoagland, Eliza W. Pillsbury, Henry Y. 
Hoagland, W. 8S. Garrison, C. L. Hooper, 5S. E. 
Story, V. E. Farmer, Josephine St. Louis, Frank 
a. Wassika, Kellen N. Miller, John HH. Schwabold, 
Hellen Weber, Samuel Henderson, Christian 
Bohlinan, Joseph Richardson, Patri k Lyons, W. 
Sandford Gee, Allen Cooswell, M. B. Cheeney, 
Mary I. Maloney, Kimma Is. Beach, Darrett I, 
Loath, Francis D. Howell, L.S. Howell, Samuel 
D. Bacon, Henry 8S. Gordon, executor of the es- 
tate of Ke. H. Tuttle, deceased : Jacob Freedman, 
Samuel T. English, Guy A. Brown, H. O. Snow, 
George Warden, D. D. Muir, George W. Sever- 
ance, Rody A. Prindle, Mina W. Brown, W. J. 
Van Dorn, and G. W. Lashus 


Original Bill. 


Us. 

EzekieLt Gives, L. C. Burr, H. H. WHeEever, Ar- 
bert L. Dawson, M. C. Dawson, William R. Daw- 
son, Sarah H. Dawson, M. S. Dawson, A. A. 
Kniceley, William A. J. Goodwin, Melita C. D. 
Tillman. } 
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746 KZEKIEL GILES 

is. 

S. W. Lirrie, D. B. ALeExanprrR, and Marrua, His 
Wife; 8S. G. Owen, R. H. Oakley, Sarah J. Pur- 
cell, A. P. Stewart, Mary A. McElhinney, Alex- 
ander H. Huestes, W.J. Van Dorn, G. W. Lashius, 
Charles D. C. Huestes, Samuel Arthur, Jacob 
Freedman, O. P. Austin, Sarah A. Gable, Samuel 
Aughey, ( ‘larinda A. Bumstead, Martha Snowden, 
Charles C. Snowden, Thomas Woods, W. 8S. Gar- 
rison, ».’ b. Story, John H. Schwabold, Samuel 
Henderson, Joseph Richardson, M. 1. Cheeney, 
Mary Kk. Maloney, Henry 8. Gordon, executor of 
the estate of E. H. Tuttle, deceased; Guy A. Bar- 
num, H. O. Snow, George Warden, Rhody A. 
Prindle, Charles Hanna, Mary E. MeSweeney. 


( ‘ross-bill. 


These causes came on to be heard upon the pleadings, proofs, and 
exhibits, and were argued by Messrs. Marquett, Harwood, and Lamb 
for the plaintiffs in the original bill and the defendants in the cross- 
bill, and by Mr. Woolworth for the defendants in the original bill 
and the plaintiffs in the cross-bill, and as guardian ad litem for the 
infant defendants, Minnie 8. Dawson and Carlton Dawson, and there- 
upon this court finds— 

1. That the plaintiffs in the original bill have not, nor has either 
of them, any title to the premises mentioned and described in their 
said bill, nor in any part or parcel thereof. 

2. That the children of the said testator, Jacob Dawson, have not, 
nor has said L. C. Burr, nor any person or party claiming under or 
through him, nor has either of said parties at any time done, com- 

mitted, or suffered any act or thing whereby they or any or 
747 ~—s either of them is or ought to be estopped to assert title to 


said premises against the said plaintiffs or any or either of 


them. 

3. That the said Ezekiel Giles is seized in fee of the said premises, 
and all ‘thereof, and is entitled to be quieted of his title therein as 
against said plaintiffs in said original bill. It is therefore ordered, 
adjudged, and decreed as follows: 

1. That the original bill be, and the same is hereby, dismissed out 
of this court, with costs to be taxed. 

2. ‘Fhat it be, and is hereby, declared that by the true construction 
of the last will and testament of the said Jacob Dawson, deceased, 
his widow, Edith J. Dawson, by and under the same took an estate 
in the premises in said original bill, and hereafter described, for life, 
determinable upon her marriage; that having married one Picker- 
ing on the 15th day of December, 1879, her estate determined and 
became vested in said children of said testator, and that by divers 
conveyances in the pleadings mentioned the title to said premises 
has come to and now is vested in said Giles. 

3. That it is referred to W. R. Kelly, Esq., asa special master, who 
is hereby appointed for the purpose, to inquire— 


Al 
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Al 
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1. At what date Mrs. Edith J. Dawson was married to one Pick- 
ering. 

2. What were the dates respectively of the several deeds made by 
the children of the testator, Jacob Dawson, to the defendants Burr 
and Wheeler, and by them to Ezekiel Giles. 

3. What are the amount and date of the payment of taxes on the 
several parcels of land in question in the cross-bill paid by the de- 
fendants therein, and each of them, since the remarriage of the widow 
of the said Jacob Dawson. 

4. What are the character and value of the improvements made 
upon the premises in question in the said cross-bill, and the time 

each improvement was made, with a particular description 
748 thereof, trom the time of the death of the said testator, Jacob 
Dawson, to the filing of the cross-bill. 

. What were the rental value and also the rents actually received 
ie, each defendant in said cross-biil, and of the receiver, of each and 
every several part and parcel of the improvements made by him or 
her since the remarriage of the said Edith J. to this day, stating the 
same with the respect of the property as if the same were unim- 
proved and also improved, as he shall find the same. 

6. What are the rights of the claimants and Giles under the 
occupying claimant law, if any, and also under the rules of equity. 

The master shall consider the testimony already taken upon the 
above questions, and now on file in this cause, and shall receive 
such other and further testimony thereon as the several respective 
parties may offer. The testimony in behalf of the occupying claim- 
ants shall be taken within 20 days, and that of Giles within 35 days, 
from the date hereof. 

IV. All questions as to the rights of the defendants in said cross- 
bill to the benefit of the occupying claim: int law of this State, to- 
gether with all other questions not herein determined, are hereby 
reserved until the coming of the report of the master aforesaid. 

V. The sum of — dollars is hereby allowed to the said guardian 
ad litem of said infants, Minnie 8. and Carlton Dawson, the same to 
be taxed as costs in the cause, and it is ordered that the costs in the 
original suit to be taxed by the clerk be recovered by the defendants 
therein against the plaintiffs therein, and the costs in the cross-suit 
be recovered by the said Giles against the defendants therein. 

The premises in question in the original bill are described as 
follows: 

Nineteen feet and five and bine inches off of lots five and six, 

in block fifty-four, in the city of Lincoln, State of Nebraska, 
749 according to the recorded plat, described more fully aseighteen 

feet and nine and one-half inches off of the west side of lot 
five and eight inches off of the east side of lot six, in the center of 
said block, commencing at the center of the west wall of the build- 
ing once belonging to Lindus Cody, and running due west nineteen 
feet five and one-half inches to or near the center wall of the build- 
ing claimed by 8. W. Little next west, which is now in the posses- 
sion of the plaintiffs, Owen and Oakley. 

Also lot six, in block fifty-four, except eight inches off the east side 
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thereof, in the possession ot the sald plaintiff Little; also a portion 
of lots four and five, in the possession of Martha Alexander; also a 


portion of lots three and four, in the possession of said plaintiff 


Stewart; also the following lots in Dawson’s addition to South Lin- 
coln: Lots one, two, five, six, seven, eight, nine, ten, eleven, and 
twelve, in block twenty-nine; block thirty-two; block thirty-four: 
block thirty-one; block thirty-three; lots three and four, in block 
thirty-five; lots five, six, seven, and eight, in block thirty-six ; block 
thirty-seven; block thirty-eight; block thirty-nine; lots one, two, 
three, four, five, and sIx,1n block forty ; bloek forty-one ; block forty- 
two; block forty-three; block forty-four; block forty-five; block forty- 
six; block forty-seven; lots three, four, ten, eleven, and twelve, in 
block forty-eight; block forty-nine; also the southeast quarter of sec- 
tion thirty-five, township ten, range six, and the west half of the 
southeast quarter of section nineteen, in township ten, range seven, 
in said county. 
And the premises in question in the cross-bill are described as fol- 
lows: : 
790 The west half of the southeast quarter of section nineteen, 
town. ten, range seven, and the east half of the northeast 
quarter and the southeast quarter of the southeast quarter of section 
thirty-five, in township ten north, of range six east, in said county ; 


and lots three, four, five, and six, in block fifty-four, in the city of 


Lincoln. 

And also divers other premises described in the memorandum 
hereto annexed, marked “A.” Against the description of each sey- 
eral parcels of land appears the name of the defendant in said cross- 
bill claiming the same, and against whom this decree is rendered. 

And it is further ordered, that the injunction allowed by the judge 
of the district court of the State of Nebraska, whence said original 
bill was removed into this court, be, and the same is hereby, dis- 
solved. 


Memorandum hereinbefore referred to of the premises affected by 
the provisions of this decree, so far as the same are involved in 
the cross-bill, together with the names of the parties claiming tlie 
same. 

No. 1. Owen & Oakley, 18 feet and 93 inches off west side of lot 

5 and eight inches off east side lot six, block fifty-four, Lincoln. 
No. 2. 5. W. Little, lot 6, block 54, except 8 inches off east side 

thereof, Lincoln. 

No. 3. Martba Alexander, 15.63 feet off west side lot four and 

6.25 feet off east side lot five, block fifty-four, Lincoln. 

No. 4. A. P.S. Stewart, west half of lot three and 9.31 feet off the 
ast side lot four, block fifty-four, Lincoln. 
No. 5. Samuel G. Owen, lot four, block 31, Dawson’s addition to 

South Lincoln. 

No. 6. D. B. Alexander, lot three, block 31, Dawson’s addition to 

South Lincoln. 

ta Sarah J. Purcell, lot 3, block 33, Dawson’s addition to South 
incoln. 
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751 No. 8. Alexander C. Huestes, lots 5, 6, 7, 8, block 36, Daw- 


son’s addition to South Lincoln 
No. 9. Charles D. C. Huestes, lots 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
block thirty-seven, Dawson’s addition to South Lincoln. 
No. 10. Samuel Aughey, lots 7, 8, 9, block 31, Dawson’s addition 
to South Lincoln. 
No. 11. Jacob Freedman, lots 7, 8, block 31, Dawson’s addition to 
South Lincoln. 
Jacob Freedman, lots 11, 12, block 47, Dawson’s addition to South 
Lincoln. | 
No. 12. O. P. Austin, lot 6, block 38, Dawson’s addition to South 
Lincoln. 
No. 13. Sarah A. Gable, lots 1, 2, 3, block 38, Dawson’s addition 
to South Lincoln. 
No. 14. Clarinda A. Bumstead, all block 39, Dawson’s addition 
to South Lincoln. 
No. 15. Martha A. Snowden, lots 1, 2, 3, 4, 5, 6, block 40, Daw- 
son’s addition to South Lincoln. 
No. 16. Charles C. Snowden, lots 1, 2, 3, 9, 10, 11, 12, block 42, 
Dawson’s addition to South Lincoln. 
No. 17. —— ——, lots 7, 8, 9, block 47, Dawson’s addition to 
South Lincoln. 
No. 18. Thomas Woods, lots 7, 8, 9, 10, 11, 12, block 41, Dawson’s 
addition to South Lincoln. 
No. 19. John H. Schwabold, lot 10, block 32, Dawson’s addition 
to South Lincoln. 
No. 20. Samuel Henderson, lots 5, 6, block 32, Dawson’s addition 
to South Lineoln. 
No. 22. M. B. Cheeney, lots 1,7, 2, block 32, Dawson’s addition to 
South Lincoln. 
No. 25. Mary E. Maloney, lot 4, block 44, Dawson’s addition to 
South Lincoln. : 
792 No. 24. Henry S. Gordon, ex’t’r, &c., all of block 46, Daw- 
son’s addition to South Lincoln. 
No. 25. Guy (.. Barnum. lots 3, 4, block 47, Dawson’s addition to 
South Lineoln. 
No. 26. Roda A. Prindle, lots 5, 6, block 49, Dawson’s addition to 
South Lincoln. 
No. 27. Mary A. McSweeney, lot 1, block 33, Dawson’s addition to 
South Lineoln. 
No. 28. Charles Hanna, lot 9, block 37, Dawson’s addition to South 
Lincoln. 


No Ht) W J Van Dorn ) , % 7 i. ; 
it page mip a Pt IB ’ +S. E. + sec. 35, T. 10, R. 6 east. 
No. 30. G. W. Lashus, ) : ; 


No. 51. George Warden, W. 358. E. } sec. 19, T. 10, R. 7 east, 
No. 32. Samuel Arthuy, | each claiming a separate part there- 
No. 33. H. O. Snow, of of ten acres each, except said Haw- 
No. 34. Allen W. Hawley, } ley, who claimed fifty acres thereof 


If either party so desires, the master may take proof and report 


492 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


present value of the premises in dispute, exclusive of the improve- 
ments found thereon. 
(S'g’d) ELMER 8S. DUNDY, Judge. 


Thereupon afterwards, at the May adjourned term of said court: 
on the 17th day of October, 1855, the following proceedings were 
had, as appears of record on folio 754 [of] Journal “H” of said 
court, to wit: 


Appeal Allowed from Decree Dismissing Bill. 


S. W. LItt xe et al. ) 
vs. -No. 202, F. 
EZEKIEL GILEs et al. | 


Now, on this day, come the complainants herein, by their solicitor, 
W. J. Lamb, and in open court pray an appeal to the U.S. Supreme 
Court from the decree dismissing complainants’ bill of complaint; 
and the court, being fully advised in the premises, doth now, on this 
day, order that said appeal be, and the same is hereby, allowed. 


Od In the Circuit Court of the United States for the District of 


Nebraska. 
S. W. Lirtrce et al.. Complainants, } 
Us Original Bill, 


EZEKIEL Giies et al., Respondents. } 


EZEKIEL GILes et al., Complainants in Cross-bill, 
is, 


S. W. LITTLE ef al.. Respondents in) Cross-bil]. 


Testimony taken before William R. Kelly,a special master appointed 
by said court, of divers witnesses, at his office, in the city of Lin- 
coln, commencing on Friday, June 29th, 1883 


Present: W. J. Lamb and N. 8. Harwood, solicitors of complain- 
ants in the original bill and respondents in the cross-bill; L. C. 
Burr and H. H. W heeler, solicitors for respondents LO the original 
bill and for complainants in the cross-bill. 

The testimony of the following-named witnesses on the part of the 
complainants in origina! bill and respondents in said cross-bill was 
taken and appears as follows: 


Name. Attendance Pages, 
QO. B. Webster __. ial ac: Cau RM a a 1, 4-7 
a a I a maa eR S—1] 
Ss. MecGoniga An, Sp ay Celia ae Pe TE Bvt 12-15 
1. & Geeomter...... wie one 20, 1883 ..... Hb deiaitiidalbis acai € 16-18 
ee ee a a BN lee 
ie en NITES i hcicensiinnjests i a i ok 
Cy Ne aga ee eR gt Se ita oes 
EER TE MOL REO . 6 5 LE ene oF ghee Oe EEO 30-32 


ee Cane. ci ernie ecsesoni vd—34 


© mm ag 
. 


oe 


a] 
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Name. Attendanes Pages. 
704 J. De OR.. wconnan GORO7, 1688 .. cavcucuseuese ee 
ET ae ta ET 


es 7 eo ee ctbicima «ci ee 
C. |]. Boggs- - eS iii ne 
a BO a, <p aa ee | —— * 
7 te Se Sic esas ee ee oe 


Se Se ee ee a - 49-5] 


——_—— = = ee a a 


FECES SA a OR 59-54 
yy... Ue. er : #2 ”- qsempmanabaiidlanaissie alee naan 
i. 84 See ke |. pear 
7. &. Von tee... ™ % a ast. tates tania cna cana 
5 ee Ee ws tema ee 
FO fe | Pa, |, ae |. | 
). H. McMuriry-........ Stipulated-__-- psanithliains ‘anndeaniia il 
ae Ae “s cane site: ‘iat bcc ata aii ann 
fii ¥. |, Seen ae aR ne emer 
“s W. Mosely intends ejuaes r + ae msasiuniuieeidetiati: tail. ann 
W. I ciel seals 2 i c ; rawness es Aah 


O. W. Wepstrer,a witness on behalf of said S. W. Little ef al.. com- 
plainants and respondents as aforesaid, bi Ing first duly sworh, was 
examined in chief by Mr. W. J. Lamp, and deposes and says as fol- 
lows: 


My name is O. W. Webster; I reside at Lincoln Nebraska, and 
have resided here for about ] L years: l al nih the boot and shoe busi- 
ness; I have carried on my business for the last 12 years in rented 
business houses, 

Q. State whether or not you have bought and sold some property 
since your residence here and whethe ror not you are acquainted 
somewhat with the value of real estate in the city of Lincoln. 


Objected to as Incompetent. Objection overruled. 


ays, Answer. I have bought and sold some property and am 
somewhat acquainted with the valu of property in said city. 

Question. You may state in what, 1 your opinion, Is the prese nt 
value of the brick buildings on “O” St., fronting the Government 
square occupied by Redford, J. Bb. Trickey & Co., William J. ‘Turner, 
and David May. 

Objected to, fur the reason that the value of the several! pieces of 
property has been proven and is now a matter of record in this case; 
that it is incompent, immaterial, and irrelevant, and because contrary 
to the true meaning of the order of reference 


Ans. I think the same answer will apply to the Redford & Trickey 
buildings. They were built about the same time, or, at the same 
time, | should think the buildings on each lot were worth $4,000.00. 
That is as to the Redford and Trickey buildings each. The Turner 
building was built later. I would make the price of that the same 
as the other, say $4,000.00; the May building, $5,000. 


ne am er nega, eA 
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(‘ross-examined: 


[Q.] What is the depth & width of the May building’? 

A. I don’t know that I could give it exactly. [ think it is 90 feet 
deep, and the width from 22 to 25 feet. The full lot, if it is oceu- 
pied, I think, is 25 feet. 

Question. What is the height of it? 

A. Cannot tell; it is a — story building. 

Question. How many perch of stone in the foundation walls? 
706 Answer. I don’t know. 

Question. State the number of yards of plastering and the 
number of yards of paneling there is in the building. 

A. I don’t know either 

(uestion. What is the value of stone by the perch laid in the 
wall? 

A. It varies a little from $2.40 to $2.50 per perch in the wall. 

(uestion. How many thousand brick are there in the May build- 
ing ? 

A. 1 don't know. 

Question. What is the value of brick laid in the wall ? 

A. $10.00 per thousand. 

Question. What is the value of plastering by the yard? 

A. From 22 to 25 cents per yard. 

(@estion. Liow do you know ° 

A. From contracts that | madethisspring. I built a frame house. 
| know the price it was when the Redford'| and | Trickey buildings were 
built; that was frem 33 to 35 cents per yard. 

Question. What building was it you built? Describe all the build- 
ings you have built in Lincoln. 

A. The first was a house in Capital addition on lot 10, b’k 3: the 
next was on lot 3, b’k 90, in Lincoin; the next was on lot 7, block 
64, an addition; the next was a brick house where I live on lot 11, 
b’k 122; two houses in lot 6, b’k 24; two small houses on lot 7, b’k 
87, and one or two other little ones. That is all the houses I have 

built; I built these all within 11 years. 
7o7 Question. Give a detailed statement of the size of each of 
these stores; their height, length, width; the number of 
yards of plastering and paneling, with the values of the front and 
the roof; the number of brick in each wall, the number of perch 
in each wall, and the values thereof. 

Answer. I could not give these details without going and meas- 
uring. The buildings are all two-story brick buildings, and either 
V0 or dU feet deep ; mn the neighborhood of that depth, and in the 
neighborhood of being on full lots, which would be 25 feet. I think 
they are fractional lots. 

Question. The Redford & Trickey buildings are of the same 
length, are they not? 


A. I think they are. 


Signing of deposition waived by parties. 
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Costs: 
Deposition, 6 OE Saas 
Swearing 1 witness_..---- 10 
Or S1 50 


Paid by W. d. Lamb, sol. 


D. Bb. HowaARD, a witness on behalf of said Little e al... complain- 
ants and respondents, being first duly sworn, was examined in chief 
by Mr. W. J. Lamp, and deposes and says as follows: 

| am a resident of the city of Lineoln ; have resided here 9 years, 
and for 7 years have been contracting and building. 

Question. What contracts and buildings have you had this season ? 

A. Have at present the contract of the brick block of Hovey & 
Peck on North 10th St., besides some other residence buildings In 

the elty. 
708 Q. You may state whether or not you have looked over the 
brick buildings occupied by Redford, Trickey & Co, W. J. 
Turner, and David May. on “O” St., in Lincoln, Neb. 

A. | have. | 

Question. State what, in vour opinion, each of those buildings are 
worth. 

Objected to as incompetent. Objection overruled and exceptions 
noted. 

A. Judging from what materials are worth at the present time, | 
think the first three buildings are worth 34,000.00 each. The one 
occupied by David May placed at So,000.00. 

Cross-examined by L. C. Burr for Giles et al. : 

Question. Give a detailed estimate and statement of the length, 
breadth, and height of each of these buildings. Givethe number of 
perch of stone in the walls of the foundations and cellars; rive the 
number of brick in each building; the number of yards of plaster- 
ing and paint, together with the value of the front and roof of each 
of thes buildings. 

Answer. I will ask some time to make this answer. I could not 
give an intelligible answer without further time. 

Question. Are you acquainted with Artemus Roberts and M. L. 


a 


Hiltner, witnesses, who have testified in this case * 
Objected to as nota proper cross-examination 
Ans. Yes, sir. 

Question. Are these 2 persons competent, in your opinion, to make 

a detailed estimate and value of the several buildings mentioned by 

you ? 

Objected as not proper cross-examination. Objection sustained 
and exceptions allowed. 

759 ®. If Mr. Roberts and Mr. Hiltner have in this ease sworn 

to a detailed estimate of the Trickey building mentioned by 
you, each of them testifying to all of the several parts of that build- 
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ing, and found its value to be less than $2,700.00, would you not now 
testify that you are mistaken in placing the value of the same build- 
ing at $4,000.00. 

Objected tO as not proper cross-examination, Incompetent, imma- 
terial, irrelevant, and that their estimates, if any they made, have 
not been shown to the witness so he knows anything about their es- 
timates. Objection overruled & exception allowed. 

A. My answeris no; not until I had made an estimate of my own. 

Q. Then your testimony is that your mere guess at the value of 
these buildings, in your opinion, is better than the detailed estimates 
and values of the two architects spoken of? 

Objected to as not proper cross-exainination and asassuming that 
as testified to which has not been. Obj. overruled and exception 
allowed. 

Ans. I do not aim to so testify. I do not know that these arehi- 
tects have made such an estimate. 

Question. If they have made such an estimate, what is your testi- 
mony? 

A. I would like to know whether it was separate or joint estl- 
mate. 

Question. You may assume that they made separate estimates and 
that each of them placed the value of the Trickey building at less 


than $2,700.00. 


760 Objected to as not proper cross-examination, because any 
estimate they have made has not been shown the witness, as 
hypercritical, incompetent, immaterial. Overruled and exception. 
A. My answer would be that 1 don’t believe the building could 
be built for that to-day. 
Witness asks: Do you want I should give a detailed estimate ? 
Answer. I do not, at my expense. 


DB. HOWARD. 


Fees: 
Deposition, 6 NN Sg: 
Swear witness........... 10 
2S) hn ot a ae 


Paid by W. J. Lamb. 


STEWART McConaaa, on behalf of same parties, being first duly 
sworn, was examined in chief by Lams, and deposed and swears as 
follows: 

Stewart McConiga; 1 am a resident of the city of Lincoln, and have 
resided here for 15 years; since that time I have been in land and real 
estate business; was register of the land office down to 1871; since 
then have been in the real estate business. I think Iam acquainted 
with the value of real estate in Lincoln and vicinity. 

[Q.] State whether or not you are acquainted with the brick 
buildings fronting on “O” St., in the city of Lincoln, occupied 
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respectively by Redford, Trickey & Co., W. J. Turner, and David 
May. 

Answer. I am. 

Q. State what, in your opinion, is the fair value of those build- 
ings. 

Objected to as incompetent. 


Ans. Iwould putthe Redford building at 34,000.00; Trickey, 
761 = $3,700.00; the Turner, building, $4,000.00 ; the May building, 
at $5,000.00. 

Q. State what, in your opinion, would be the fair annual rental 
value of each of these from Dee. 15, 187), to June 14, 1883, with- 
out the buildings, for the purposes for which they are now used. 

Objected to as incompetent, immaterial, and irrelevant. Objection 
overruled & exception allowed. 

A. Assuming that those lots were uimproved—the building on 
them would of course raise the value of the location for business—but 


assuming them to be unimproved, I would place the rental value of 


the lots at $200.00 per year for that time. 
Cross-examination by L. C. Burr for GILEs e¢ al.: 


Question. Give a detailed estimate and value of the length, breadth, 


and height of each of these buildings; give the number of perch of 


stone in the foundation walls and cellars: give the number of brick 
in each wall; the number of yards of plastering and paint; deseribe 
each front and the roof of each, together with the values thereof, if 
you can. 

Answer. The Redford building is 80 feet width, about 21 feet 
height, two ordinary stories, first story about 14 or 15 feet, 2nd story 
probably 12 feet; the Trickey building 60 feet long, about 21 wide, 
height same as Redford; Turner building is SO feet long, about 20 
wide, same height as the others; May building 100 feet long, 2 23 wide, 
each story about 1 foot higher than the others. ‘The balance of the 
question I cannot answer, but will if Mr. Burr will pay the expense 

of an expert to make the estimate and ask for further time. 
762 Question. What expert do you wish me to hire and pay? 
A. I don’t care; I can’t figure on these things. I base my 
estimate of the value of the buildings from a diflerent standpoint 
than an actual measurement of these identical buildings. 

Question. State to the court what lots have been leased or rented 
in this vicinity facing the Government building. 

A. I don’t know of any. 

Redirect by Mr. Lams: 

You may now finish your answer, and state the basis upon which 
you did go in estimating the value of these buildings. 

Object- — as not redirect; that the competency of the witness should 
have been shown in the direct, and that the witness having shown 


his incom petency, we ask tostrike out all of his testimony, or so 
much as is incompetent. Objection overruled. 


653—648 
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Ans. Since I have been subpeenaed in this case I have talked with 
parties who have built recently and are now building, and I find 
that such buildings of similar size cost as much or more as I have 
estimated on these buildings, and I take it that experience of care- 
ful men builders is the best evidence. 

Burr now moves to strike out the last evidence of the witness, as 
well as the whole of it; that it is incompetent, immaterial, & hear- 
say. Motion overruled. Giles excepts. 


S. McGONIGA. 
Fees: 
Deposition, 7 folios....... 31 40 
Swearing witness -------- 10) 
NE GED oa ae 
169 T. S. GANTER, a witness on behalf of said S. W. Little et al. 


complainants and respondents as above named, being lirst 
duly sworn, was examined in chief by Mr. W. J. Lamp, and deposes 
and says as follows: 

T.S. Ganrer: Iam a resident of the city of Lincoln, and have 
resided here since May Ist, 1568; during that time my principal 
business has been dealing in real estate; have bought and sold city 
property; have built some buildings, and am somewhat acquainted 
with the values of buildings in the city of Lincoln. 

Question. State what, in your opinion, is the value of the brick 
buildings fronting on “O” St. in Lineoln, Nebr., occupied by Red- 
ford, J. B. Trickey & Co., W. J. Turner, & David May. 

Objected to as Incompetent. Objection overruled, & exception. 


A. The Redford building—let me see; I had a memorandum, a 
diagram, and I had put my figures down; I have not that here; let 
me see; one is shorter than the others: I think that is the Trickey 
building; I putthesizedown; I have some recollection of it, though: 
I think it is worth $4,000.00; I put one up of that size; that is what 
it cost me—that is, paying for half the wall on each side. Trickey’s 
is worth less—say $3,000.00. ‘Turner's is worth about, say, $4,000.00. 
May’s is worth—that is 100 feet; that is worth more than $5,000.00— 
that is,as the building stands now; if I was to build a building and 
wait 6 months I would call it less. I estimate the buildings as now 
ready for occupancy or occupied & drawing rent from it. 

Question. What, in your opinion, would be a fair rental value for 
each of these lots without any buildings upon them from Dee. 15, 

1879, down to now per annum. 
764 Answer. I could not answer that without getting some in- 
formation from the master. 

Question. What would be a fair annual rental value for each of 
those lots from Dee. 15, 1879, for the uses to which they were put 
to sustain these buildings on them, and also what would they be 
worth upon a short lease, beginning Dec. 15, 1879, and ending 
now’? Explain the whole matter. 

Giles objects as incompetent, immaterial, and irrelevant. Ob- 
jection overruled, and exception. 
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A. I will answer the last question. It depends on consideration 
of the lease—whether a long lease or a short lease. If the party will 
lease the ground to pay the taxes, and keep up sidewalks, the 3 first 
ones would be worth $175.00 per year, and Mr. Little’s would be 
worth $200 per year. I understand Little’s is a 25-foot lot; the 
others not so wide. 


Cross-examined by L. C. Burr for Giles: 


Question. If you can, give a detailed statement and estimate of 
the size of each of these buildings, length, breadth, height, number 
of perch of rock in foundation walls; the number of brick, number 
of yards of paint and plastering. Describe the fronts, roofs, floors, 
with the values. 

A. I could not; I only take it from my experience of buildings of 
that size; I only put an approximate estimate of size; one may be 
a foot or so higher. 

Question. What lots, & describe it, have been leased in the vicinity 
of the Government square. 

A. Not any in that year; none to my recollection. 


T. S. GANTER. 


Fees: 
Depositions, 6 folios..--- - $1 20 
765 Swearing witness ..--.-~-- 10) 
,.. *¢  Seeeenreerra se oF 


GEORGE P. Tucker, a witness on behalf of the same parties, being 
first duly sworn, was examined in chief by Mr. Lams, and deposed 
and says as follows: 

George P. Tucker; has resided in Lincoln, Neb., since April Ist 
1872: am one of the firm of Tucker & MceManigel, real estate dealers, 
since May, 1878, in Lincoln; have been buying and selling prop- 
erty for others as agents. Before that day [ was receiver in the U. 
S. Land Office for five years and over. I am reasonably acquainted 
with the value of lands, town lots, and buildings in Lincoln. I, at 
your request, looked over the buildings occupied by Redford, Trickey, 
Turner, and May, fronting on “O” street, with a view of estimating 
their values. 


Q. State what, in your opinion, is the present value of each of 
those buildings. 
Objected LO as Incompetent. Objection overruled & ex. 


Ans. The Redford building, I would say, was worth 34,500.00; the 
Trickey buiding, $4,200.00; Turner building, $4,400.00; May build- 
ing, $5,000.00. 

(QJuestion. State what, in your opinion, would be a fair rental value 
per annum of each of these lots from Dee. 15, 1879, down to now with- 
out these buildings on them. 

Objection ; incompetent, immaterial, and irrelevant, and because 
this witness has been upon the stand and has testified to the rental 
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ralues of the lots and the values of. the buildings, and we ask the 
fees to be taxed to the other side separately. 
Ans. I can’t conceive that they would be worth anything unless 
they were used for some purpose. 
Question. Had they been vacant during that time what could they 
have been rented for? 
Objection as above. 
766 Ans. I think that would depend upon what purpose they 
were to be used for. 
Cross-examined : 


Question. You was a witness in this case before and examined by 


Messrs. Ames & Hall, were you not? 
A. Iam so informed by Mr. Burr, although it had slipped my 
memory. 


(). Have the price of brick & building materials and labor ad- 
vanced since Jast fall ? 

A. They are now charging from $2.00 to 2.50 per perch for stone 
in the wall—that has been done some time before for about 2.00: | 
got some in an addition to my house for 1.85. 

Q. How many perch of stone are there in these buildings ? 

A. I do not know. 

Q. Can you give a detailed statement of all of them or any one 
of them ” 

A. I could if I had time to figure it up and take the measure- 
ments. 

(). Would you consider yourself to be as good a witness as to 
ralues of these buildings as personsin the business of building, such 
as architects and contractors ? 

A. That would depend somewhat as to how well posted they were 
in their business. ; 

Q. Are you: acquainted with Artemas Roberts and M. L. Hillner? 

A. I have seen them frequently. 

Q. Do you know if they—are they competent to examine these 
buildings and make a detailed statement and estimate of them to 
ascertain their true values? 


767 Objection, [as] not proper cross-examination & incompe- 
tent. Objection sustained, and exception. 


Q. If they have made a detailed statement under oath in this case 
of the Trickey building and found its value by a detailed estimate 
to be less than $2,500.00, whereas you have placed it at $4,200, would 
you not say that the estimate you now place upon it without a care- 
ful detailed examination of the building is erroneous ? 

Objection, as not proper cross-examination and incompetent; is 
overruled and Little excepts. 


A. I would say that if they estimated the costs of that building 
at $2,300.00 that they made a mistake. 


S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 501 


Q. Then your opinion, in your judgment, is better than their care- 
ful detailed estimate of the building? 


Objection, as not proper cross-examination. Objection sustained. 
Exception allowed. 


(. Do you mean to say that your judgment upon merely looking 
at the premises is a more careful, Is a better, value thereof than the 
measure and rule and figures of competent nen ? 


Objections Suie as above. 


Ans. I do not think it would be better than the correct figures of 
competent men. 
Question. How long has Artemas Roberts been an architect in 


this community ? 


Objection, as not proper cross-examination. Objection sustained. 
exception. 


Q. How long has M. L. Hiltner been a contractor and builder in 
this city ? 

Objection, as incompetent and not a proper cross-examination. 
Sustained. Giles excepts. 


768 Q. If Mr. Hiltner and Mr. Roberts both, after careful ex- 
amination and figuring, have found the true value of the 
Trickey building to be less than $2,500.00, would you still insist 
that your opinion, based upon a simple view, was the better valua- 
tion of that building ? 
Same objection as above. 


A. Not knowing whether their estimate and examination was 
careful and correct, I would hold to my opinion as to a building of 
that dimension in preference to taking theirs, without first making 
un examination for myself and look[ing] over the figures. 

Q. Do you know whether the floors have been lowered from 3 to 
4 feet in 3 of these buildings ? 

A. I couid not say as to the amounts. 

(). If it was needed to lower the floors to bring it down to grade, 
and a good job was done, I suppose it would be better; if a poor 
one, it would be worse. 7 

Q. How long, in your opinion, would these brick buildings last? 

A. That would depend—well, as long as they are kept in good 
repair. 

Q. You know that these buildings have been kept in good repair 
for the last three or 4 years? 

A. Reasonably so for property that has been in litigation during 
that time. I could not give you any statement as to repairs on 
them—may or may not have been. 

Q. What reasonable repairs have you reference to? 

A. I can’t itemize them; I speak from their general appearance 
and from going into them. They have been occupied for that time 
by a good class of business—clothing, drugs, jewelry, boots & shoes. 


i 
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They must have been reasonably kept or they would not have been 
occupied. 
769 \). When they lowered the floors to 3 of these buildings 
did they also lower the cellars t 
A. I don’t think I was ever in the cellars; I cannot answer this 
question. 
Q. Will you swear that the foundations to the 3 east buildings 
are in good, solid, and substantial shape now ? 
A. I could not well swear to that when I have just sworn to the 
fact that I have not been in the cellar, to my knowledge. 
(). You testified before in this case, did you not? 
A. If SO the record will show it. 
(). state your best recollection, pleas 
Objection as incompetent ; not proper cross-examination. ()ver- 
ruled, & ex. 
A. I could not say whether the cases are the same or not, the titles 
of them. I have testified as to some of this properiy, I think. | 
‘Q. Did you not then swear that the value of the Redford build- 
ing was only $5,800.00. 


Objected to as not proper cross-examination. 


Ans. Whatever | swore to at that time wasin accordance with my 


judgment as to its value at that time. I have no recollection at this 


moment as to what value I then put upon it. 

Q. You have sold some of the property that has passed under this 
Dawson will, giving a warranty deed therefor, have you not ? 

A. I think we have sold some that was purchased through L. C. 
Burr as the att'y of Mrs. Dawson. 

Q. And if Giles is successful in this suit you will be liable upon 
that warranty, would you pot? 


Objection sustained. 
GEO. P. TUCKER. 


7410 ees : 

Depositions, tg eee 
Swearing witness ........_. 10) 
Witness ES i ae | yt) 


J. H. McMurtry, a witness on behalf of said S. W. Little e al., 
being first duly sworn, was examined in chief by Mr. W. J. Lamp, 
and deposes and Says as follows: 

J. H. McMurtry; reside in the city of Lincoln, and have resided 
here since 1871, and since that time I have been engaged in dealing 
in real estate, buving and selling the same for self and others: ait 
acquainted with the values of Lincoln lots and buildings; have 
bought and sold buildings, but am not a builder. | 

Question. State what, in your opinion, is the value of each of the 
buildings fronting on “O” St. in Lincoln, occupied by Redford, 
Trickey, Turner, and May, without the lots. 
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Obj. [to] as incompetent, immaterial, and irrelevant. Overruled, 
& exception. 

A. From $4,000.00 to $5,000.00 each, the May building being the 
best one. 

Q. State what, in your opinion, would be a fair rental value per 
gnnum of those lots each from Dee. 15, 1879, to now without the 
buildings. 

Obj. to [as] incompetent, immaterial, and irreievant for the reason 
that this witness has already been on the stand and testified as to the 
value of the lots & buildings, and that his evidence now appears of 
record in this ease. Obj. overruled, & exception. 


A. That is a hard question. It is in the fire limits: there could 

be no real value, rental value, from year to year; the only thing you 
couls | sas ec the re woul | be il bill- board LO gel misses toa circus. 

. What, in your opinion, would be a fair rental value per 

771 annum for thesame each during that time for the purposes for 
which they were used, sustaining these buildings on them? 


Objection as last above. Same ruling W exception. 


A. In the neighborhood of $200.00 each 
Cross-examination by L. C Burn: 


(). Give,-if you ean, a detailed estimate of each building, with its 
length, height, and breadth; the number of perch of stone in the 
buildings; the number of brick, and the number of yards of plaster- 
ing and painting, with a description of the front, roof, and floors, 
with their several values. 

A. Lam nota builder; I could not do it. 

Q. Do you know of any premises of like character, business 
property, that rented for $200.00 In this city around the P. O. square, 
or south of the P. O. square ¢ 

A. Ground lease east of square? Yes. In block east of P. O. Sq. 
rents are higher there, perhaps, than in the block south of P. O. 
square | knew ot the Sweet lease on corner of | lth and () streets. 

(). What property do you speak of east side of square t 

A. Nothing on east side of square, but in that block. 

J. H. McCMURTRY. 


lees: 
Depositions, 4 folios _...-- SO 
Swearing witness ___- .--- 10 
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8 ? LAUTZ, il witness Oll behaif of said S. W. Little ef al.. being 
first duly sworn, was examined in chief by W. J. Lamb, and deposes 
and says as follows: 

My name is J. P. Lautz; I reside in Lincoln, Nebr.; have resided 
here for 15 years; during that time I have been dealing in real 
estate, and am acquainted with value of real estate and buildings 
in Lincoln and vicinity. 


ee ad 
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7i2 State, if you know, what is the value of the 4 brie« build- 
ings fronting on O street and occupied respectively by Red- 
ford, Trickey, Turner, & D. May. 

Objected to by Giles as incompetent. 

I think the buildings are worth $17,000.00—the Redford & 
May buildings, $4,500 each; the Trickey and Turner buildings, 
$4,000.00 each. 

Q. What, in your opinion, would be a fair rental value each of 
those 4 lots for the purpose of sustaining these buildings from Dee. 
15, 1879, until now? How much per annum? 

Objected to by Giles, and incompetent, immaterial, and irrelevant. 
Objection overruled & Giles excepts. 

A. I don’t know that T understand. The vacant lots would not 
be worth anything for the purpose of the buildings, as the costs of 
the buildings would hot he equaled by the probable rents for that 
time. The lot rent alone ought to be about $200.00 per annum for 
the purpose of the buildings now there. 

Cross-examined by L. C. Burr: 

Q. Give a detailed estimate, if vou can, of each building, its size, 
length, breadth, and height; the number of perch of stone in the 
foundation walls, the No. of brick in the walls, the No. of vards of 
plastering and paneling in the building; a description of the roof 
and floors and the fronts of the buildings, with their respective 
values. 

A. I can’t answer that definitely as to the amount of materials. 
They are about 60 to 80 feet in length and about 20 feet in breadth. 
l mops the ground. 

Q. State what ground has been rented in the vicinity of these 
buildings as put to you in your question in this examination, if you 
know of any, south of the P. O. square on O street. 

A. I don’t know of any leasing in that vicinty. 


J. P. LAUTZ. 


Zid ~=© Fees: 

Deposition, 4 folios._..... $0 80 
Swearing witness ....-.-- 10 
PP TN kc icccance 2 oe 


BARTHOLOMEW Cox, a witness on behalf of said S. W. Little e al., 
complainants and respondents as above, being first duly sworn, was 
examined in chief by Mr. Lamp, and deposes and says as follows: 


My name is Bartholomew Cox; I am a real estate agent; reside 
in Lineoln, Nebr.; have lived here 10 or 12 years; office south of P. O. 
square; have been in real estate business in this city for 7 or 8 years; 
know something about the values of real estate and buildings in the 
city of Lincoln. 

Q. State how much more, in your opinion, is the real estate south 
of P. O. building, in Lincoln, known as the Redford’ building, 


ene on “ omntan 


S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 505 


Trickey, Turner, and May buildings, worth than it would be without 
those buildings; or, in other words, what is each of those buildings 
worth standing there’ 

Giles objects as incompetent, immaterial, & irrelevant. Objection 
overruled and exception noted. 

A. | would say the Dave May building [is] worth $5,000.00; the 
Turner building, $4,500.00; the Trickey building is worth about 
$4,000.00 ; the Redford building, $4,500.00, 

Q. State what, in your opinion, would be a fair rental value per 
annum, since Dee. 15, 1879, down to now, for each of these lots with- 
out the buildings. 


Giles objects [as] incompetent, immaterial, and irrelevant. Ob- 


jection overruled, and Giles excepts. 


A. It would not be worth anything for that length of time to put 
a building on in the fire limits. 
Q. What, in your opinion, would be a fair rental value for each 


, 


of these lots for these buildings that have stood upon them ‘ 
774 Giles objects same as last. Same ruling & ex. 


A. Should think about $200.00 per year each. 


( ‘ross-examined. 


[Q.] State, if you can, a detailed estimate of these buildings and 
give their length, width, and height; the No. of perch of stone; the 
No. of brick in each width; No. of vards of plastering and paint. 
Describe the fronts, floors, and roof, with the values of each. 

A. | cal tell about the length of the buildings ; can guess as to 
the height. The May building is about 100 feet deep and about 36 
feet high ; Turner building about 80 feet deep, & Trickey building 
about 55 feet deep; the Redford building is about 80 feet deep. 
They are all about the same height. | cannot answer the remainder 
of the question. JI am not a practical builder. 

Q. Do you know of any other store buildings situated on the south 
side of P. O. square—Iin respect to its title I mean ? 

A. No, sir. 

Q. Do you know of any other lots on the south side of P. O. square 
renting from year to year? 

A. I do not. | 

Q. If the Redford store rented (the whole building) for $1,500.00 
per annum, your judgment is that $1,500.00 per annum would be 
arned by the building and $200.00 by the ground? 

A. The way the question was asked is what the ground was 
worth with the buildings on, but I beheve | would not change the 
answer any. 

B. COX. 
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7D W.S. Latta. a witness on behalf of said S. W. Little et al.. 
complainants, &c., being first duly sworn, was examined in 

chief by Mr. LAMB, and depos s and Says as follows: 

Mv name is W.S. Latta; | reside at Lincoln, Ne b., and have lived 


in Nebraska 25 years; in Lincoln 10 years; have dealt some for 


others in real estate here; have built some buildings ; am acquainted 
with the value of real estate and buildings in the city of Lincoln ; 
have built some buildings more before I came here; have had 
charge of property, business, and dwellings for renting. I know the 
property on O street occupied by Redford, Trickey, Turner, and D. 
May since 1879. 


Q. You may state what, in your opinion, is the value of each of 
those stores, the ones occupied by Redford, Trickey, Turner, & May, 
the buildings aside from the lots—in other words, how much do the 


buildings enhance the value of these several lots” 

Giles objects as Incompetent, immaterial, and irrelevant. Ob} c 
tion overruled & exception. 

A. In hy opinion the buildi hg oecupled by M; ay is worth 85,000.00 - 


the one occupied by Turner about $4,500.00; that occupied by 
Trickey about $3,500.00; the one occupied by Redford about 


$4,500.00. 


Cross-examination : 


Q. Give a detailed estimate of each of these several buildings, their 


length, breadth, height ; give the number of perch of stone in each 


buil ling ; the No. of brick in each building, together with the No. of 
yards of paneling and plastering, together with a description of the 


fronts, floors, and roof, and the values of the respective parts thereof. 
A. I can figure this out accurately if necessary; | have not 


done so, though; there is about 200 perch of stone in the 


776 ~=basement of the May building; the walls are about 30 feet 

high from the basement up; the length of the May building 
[is] 105 feet: breadth, about 22 feet; Turner building 1s about 85 feet 
by 20 feet, about; Trickey building is about 60 or 65 feet by about 


22 feet; Redford building is about 85 feet by about 20 feet to 22; 


the lots are fractional. I have not made any detailed estimate of 


the material in the several buildings, but can do so if desired. 
W. S. LATTA. 


Fees: 
Depositions, 5 folios. ----- ca 60 
Swearing witness.-...._.--_. 10 
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ie B. SWEET, A witness on behalf of sald Ne, W. Littl el al.. coni- 
plainants, &c., being first duly sworn, was examined in chief by Mr. 
LAMB, and deposes and Says: 

My name is tg B. Sweet: | ui a resident ot the city of Lineoln> 


resided here about three years; am an attorney, and have been hand- 


ling real estate; I am acquainted with the value of city and country 


———<— -F 


S. W. LITTLE ET AL. V8. EZEKIEL GILES ET AL. O07 


property in and about the city of Lincoln; have been present in 
Lincoln since I have been a resident most of the time. 

Q. You may state whether you have been acquainted with the 
buildings fronting on O street occupied by Redford, ‘Trickey, Turner, 
W May. 

A. I am acquainted with them. 

(). State what.in your opinion, these several buildings are worth; 
or, in other words, how much is each of the said lots worth more by 
reason of the several Jots being upon them than if they were vacant 
lots. 

Giles objects as Incompetent, immaterial, & Irreievant. 


A. The Trickey building I should say was worth $4,000.00; the 
Redford & Turner buildings, $4,500.00 each: the May building, 
S5.000.00, 

Q. What, in your opinion, would be a fair annual rental 
value for these lots without the buildings, from Dee. 15, 1879, 


down to now ? 


~~! 
~] 


Giles objects as incompetent, irrelevant, and immaterial, and that 
the question covers a time when the witness was not here and could 
not know. 


A. It was worth, I should say, $175.00 each. 
Cross-examination: 

(). How do you put the value Onl real estate before you Was ever 
acquainted with it? 

A. 1 don’t know that I ever did. 

(. What is your age? 

A. Lam 35 years of age. 

Q. You have been in Lincoln for — last three years attending to 
business ? 

A. I have. 

(). What real estate have you sold? Name the parties. 

A. Do you mean farm land or city property ? 

(). Name it all. 

A. It would be impossible to name it all. I will name all I ean 
think of; I can’t nameitall. I boughta farm in Elk Creek precinet 
and sold it to two men from I]l’s—brothers, can’t give their names— 
for $3,000.00; bought a house & lot on “S” near 14th and sold it to 
Mrs. Conley: I bought 2 lots corner Dand 16, and sold them—can’t 
remember the parties’ names; bought a house & lot on E street, 
which I sold to Samuel English about 2 months ago. I sold a lot 
u few days ago to Wm. Hackney. ! bought a house of W. Queen— 
sold it last fall—on 11 & J Sts. 

Q). Give a detailed estimate of the 4 buildings you swear you are 

acquainted with ; give their height, length, & breadth; No. of 
778 perch of stone in the stone foundations; the No. of brick in the 

walls; the No. of yards of painting and plastering. Describe 
the roots, floors, and fronts, with their respective values. 

A. I never examined the buildings so as to be able to answer the 


mo ae RP Re, we 
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question in detail, but they are all 2-story buildings, glass fronts. 
The May building, I think, is 25 by 90 or 100 feet. The Trickey 
building, I think, is 20x60. The other 2,1 think, are about 20x 80. 
[ never measured the perch of stone in the foundation nor counted 
the brick in the wall. 

Q. Have you not been engaged almost exclusively in other busi- 
ness besides law and real estate since you have been here? 

A. No, sit 

Q. Have you not been in partnership with a physician here in 
Lincoln ? 

A. No, sir. 

Q. Have you not been engaged in the business of advertising and 
the sale of some kind of a preventative of conception for the past two 
years ? 

Objected to as not proper eross-ex amination. Objection sustained. 
Exception. | 


JOHN B. SWEET. 


ees: 
Deposition, ees. ok a S1 20 
Swearing witness -_....--- 10 
a ee 


REUBEN R. TINGLEY, a witness on behalf of the complainants, &e.’ 
S. W. Little, et al., being first duly sworn, was examined in chief by 
Mr. Lamb, and deposes and says as follows: 


R. R. TInGLey ; reside in Lancaster, adjoining Lincoln; have re- 
sided in the — from 1868; to 1879 since then, except 1 year about 14 
miles east of the P.O. During that time I have been acquainted 

with the value of real property and buildings in Lincoln ; have 
779 ~~ dealt in it, and have a fair sense of its value ; — had built 

some 2 brick buildings in the city on“O” St., lots 16 & 17, 
b’k 42, the block east of P.O. square. I know Pi p roperty occu- 
pied by Dave May, Turner, Trickey, & Redford ; have known it for 
years 

Q. State what, in your opinion, is a fair value of each of these 
buildings, standing where they do; or, in other words, of how much 
more value are those several lots with the buildings on them than 
they would be without the buildings”? 


Objection [as] incompetent, immaterial, irrelevant. 


A. I have been looking over the buildings; am pretty well ac- 
quainted with them. The Trickey building, I think, is worth from 
$4,700 to $4,800.00 ; the next two are worth $5,000.00 each: the next 
one is worth $5,500.00—the May building. The property Is worth 
with buildings $100.00 each per month more than it would be with- 
out the buildings Ol}, until buildings could be ere cte d. 

Q. What, in vour opinion, would be a fair rental value of each of 
those lots from Dec. 15, 1879, down to now, without buildings ? 


Giles objects [as] incompetent, immaterial, & irrelevant. Over- 
ruled & exception. 
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A. It would be difficult for me to answer the question, from the 
fact that it is in the fire limits and no cheap building could be put 
on there. 

Q. What,in your opinion, would be a fair rental value per annum 
for each lot for that time for the use of supporting those buildings 
already on there? 


Giles objects as Incompetent, immaterial, and irrelevant. Over- 
ruled & exception. 


A. | should suppose it Was worth to the land-holder about 
750 $300.00, besides taxes; that is my opinion, not supposition. 


Cross-examination: 


[Q.]| Give a detailed statement of these buildings, the length, 
width, and height of them. Give the No. of bricks in the wall, the 
No. of perch in the foundation, the No. of yards of plastering and 
paneling. Describe the floors and the roof and the values of their 
several parts. 

A. I should want about two days to answer the question. I could 
answer it by measuring and figuring; have not made any measure- 
ments, except the Trickey: building, which is 60 feet. I have no 
recollection of ever being in the cellar; was there when the build- 
ings were erected. I think they were built from 1873 to 1878, but 
won't be sure as to the date. The 3 east buildings were built by 
Cody, I think; do not know whether the foundations to this build- 
ing are In good shape or not. 


R. R. TINGLEY. 


Kees: 
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ee ee ia ae 


The further hearing of witnesses is, by consent of parties, ad- 


journed until Saturday morning, June 30, 1583. 


WM. R. KELLY, 
Sp. Master. 


SATURDAY, June 30, 1883.. 
Appearances as before. 


W. W. Hommes, a witness on behalf of said S. W. Little ef al., com- 
plainants, &ec., being first duly sworn, was examined in chief by Mr. 
Lamb, and deposes and says as follows: 


My name is W. W. Holmes: I reside in Lincoln, Neb.; have lived 
here. since March, 1869. Since that time I have been engaged in 
the real estate business and loaning money. I have built some 

buildings in Lincoln—4 or 5 residences and 2 business blocks 
781 on lth St.; am acquainted with the property on O St., 
south of P. O. square, where Redford, Trickey, Turner, and 

LD. May’s stores are. 
Q. State what, in your opinion, would be a fair rental value of 
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each of these lots from Dee. 15, 1879, until now upon a lease for that 
length of time, and also, upon the other hand, for. the actual use 
they have been put to to sustain tl buildings that have stood 
thereon—answer as annual rental 


} 


Griles objects as Incompetent, IMmMmMat rial, and Irreievant, and be- 
CuUSC the CASC WaS HOLL relerre 7 ior cumulative ¢ ridence that the 
record now at Omaha and not before the master will show that the 
matters of the values of the 4 stores mentioned was fully gone into 
by Messrs. Harwood and Ame aiid Deweese W Hall, attorneys for 
complainants 1) thie orig inal bill and this WILHCSS has already Les- 
tified upon the same subject. Objection overruled, and Giles ex- 
cepts 


~— 


; | (> on ’ —e t | , ~Y- R Fr « ; ¥ +] ld 
A. As to the first branch of the question | would say there woul 


be but very little value—sav $25.00 per annum each. <As.to the 
second branch of th question | would say $200.00 per abnum each. 


(‘ross-examined by L.. ©. Burr for Giles et al 


] 


Q. | Hlave you been a witness In this Case befor 

A. have. | 

). You testified as to these values before? 

A. I don’t remember that I did. 

). What counsel examined you? 

A. I think it was Mr. Hall, of Deweese and Hall. 

). Did he not ask you the value of the use of these lots, and also 

of the old stone building that was torn down, and of the frame 

building that was moved away, and ol the value of the use of 
each t 

752 A. | remember of testifying as to the value of the old stone 
building and of the frame building. I do not remember as 

to the value of the lots, or their use. 


L. C. Burr. for Giles e¢ al.. now moves to strike out all of the evi- 
dence of this witness. because the witness has already testified to the 
same matters as herein: that this deposition isa mere repetition 


Motion overruled. and Giles excepts 


W. W. HOLMES. 


lees : 
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83 Llolmes’ cross-ex. continued : 


——— 


@ that one of these buildings has, since Dee. 15, 
1879, brought in a gross rental value of $125 per month, taking the 
premises as they have stood during that time, state what, in your 
opinion, the building was worth and the land was worth per month 
separately. 


Q.] Assuming 


Objected tO as hot proper cross- xuimilnation, beeause the aussumyp- 
tion is not shown to be correct, nor does it appear what time the 
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buildings were vacant, nor losses of rents, expenses of collection, 
deterioration of building by decay, or insurance 


Objection overruled and exception noted 


Answer. If there was no certainty of further occupancy of the 
buildings it would be hard to Say lt is hard to answer, not con- 


— 


sidering the future, but—— 


Question withdrawn. 
W. W. HOLMES. 


754 CHarRLes T. Boaas. a witness on behalf of S. W. Little ef al.. 
complainants, &ec., being first duly sworn, was examined In 
chief DY Mr LAMB. and depose s and SuVS iis follows 


‘Giles objects to the examination of the witness because he has been 
Upol the stand and has testified when other counsel were conduet- 
Ing the ease and should then have been examined and not pul [ to | 
the ex pense. 


My name is Charles T. Boggs; I have been residing at Lincoln, 
Nebraska, for 15 years. During that [time] | have been engaged 
in insurance and real estate business and am acquainted with Lin- 
coln city property; | am acquainted with the property fronting on 
O St. occupied by the Redford, Trickey, Turner, and D. May’s stores 
and 


(). State what, In your opinion, would be a fair rental value of 
| 


each of these lots per annum, beginning with Dee. lo, 1579, and ter- 


minating now, without the buildings. 


Giles objects as incompetent, immaterial, and irrelevant. Objee- 
tion overruled & ex. 


A. Not to exceed $25.00 or 850.00 per lot per annum. 

Q. What, in your opinion, would be a fair, reasonable compensa- 
tion for the rent or use of these lots, for the uses they have been 
actually put to to sustain the buildings which have during that 
time stood thereon, per lot per annum. 

A. $150.00 per lot per annum. 

Q. Do you know what the taxes are per annum ? 

A. | do not. 

®. What is the value of the naked lot ? 

A. From $4.500.00 to $5,000.00. 

Q. Do you know of any lots fronting on south side of P. O. square 
during the times you have been asked about ? 

A. I know of no vaeant lots. The lots there have been 
785 ~—s rented with builaings. I know of such—~. ¢., the one occupied 
by Trickey’s jewelry store. 

(. How much did that lot rent for? 

A. I can’t state positively; the lease for the first floor and base- 
ment was $65.00 per month 

Q. Do you know of any lots being rented with buildings thereon— 
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the party renting the lots separately from the buildings, in that 
biock ? 
A. I do not know of any in that block. 
CHAS. T. BOGGS. 


Fees : 
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S. W. Lirtr.e, a witness on behalf of himself, being first duly sworn, 
was examined in chief by Mr. Lams and deposes, and says as follows: 

My name is 8. W. Little; I reside at Lineoln, Nebraska; have 
lived here about 12 years; my business has been dealing in grain 
and milling; [ have bought, sold, and rented large amount of Lin- 
coln city property. 

Giles now objects to the further examination of this witness as 
cumulative evidence; that the record now before the master shows 
that this witness has been on the stand 3 times, and has testified as 
to when he erected his improvements, how he annually arrived at 
its value, of that and his other property, and that it is not in accord- 
ance with the order of court. 

Objection overruled & exceptions allowed. 

Q. State what time you erected the buildings and improvements 
on the premises now occupied by David May. 

Question withdrawn. 

786 Q. State what to-day is the fair market value of that build- 
ing now standing upon those premises. 

Giles objects; same objection as above written. 

Question withdrawn. 

Q. What, in your opinion, is a fair rental vaiue of each of the lots 
occupied respectively by Redford, Trickey, Turner, and D. May, ex- 
clusive of the buildings, from Dee. 15, 1879, down to now ? 

Giles objects ; same as before. 


Question withdrawn. 


S. W. LITTLE. 


lees: 
Deposition, St A aie aOR ee HO 
I ID ci nnnipiannn AC 


W. G. Van Dory, a witness on behalf of the said S. W. Little e¢ al.. 
complainants, &c., being first duly sworn, was examined in chief by 
Mr. Lamp, and deposes and says as follows: 

My name is W. G. Van Dorn; I reside at Lincoln; my age is 76; 
have lived here since 1871; I am in the nursery business; I knew 
W. T. Van Dorn and G. W. Lashus, and knew the property they 


. 
" 
« 


occupy and claim to own—s. E. } 5. E. 4, sec. 35, town. 10, R. 6 E. 


hat 
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Q. Describe to the court with all, particularly all, the property and 
improvements thereon, and when made. Give a full statement of 
anything not heretofore described. 


Giles objects because on page 11 of record of evidence taken by 
Examiner Mullon, in answer to Q. 13, the witness has fully stated and 
answered the same question, and upon his cross-examination, when 
he described the improvements and placed a value thereon, and 
that this would be useless and expensive. 

Objection sustained as to all matters before testified of. 

787 Q. You may state what is the present value of all the trees 
and other improvements now on said land at this date; when 
improvements were made. 

Giles objects [as] incompetent, immaterial, and irrelevant, lead- 
ing and suggestive, and for reasons stated in last objection. 

A. The value is $800.00. There are 30,000 seedling ash & box 
elder trees, 2 years old this fall, 10,000 other that run from 2 to 5 
years old, and as much as from 2 to 8 feet high. The house was 
built about 2 years ago. The land I got in 1874 or 1575. 


Cross-examined by L. C. Burr for Giles waived. 


W. G. VAN DORN. 


Giles now asks that testimony of Little and Van Dorn be taxed 
to Little et al. 


Fees: 
Deposition, 5 folios te 0) 
Swearing witness BAAN 10 


rs i ate 


A. W. Haw _ey, a witness of lawfui age, introduced by and on be- 
half of S. W. Little et al., complainants, &e., being first duly sworn, 
was examined in chief by W. J. Lams, and deposes and says as fol- 
lows: 

My name is A. W. Hawley; I am the party claiming the property 
described as the W. 4S. E. }, see. 19, T. 10, R. 7 E. 

Q. Give a detailed description of the improvements on that tract 
of land—on the 50 acres claimed by you separately—and when 
made. 

Giles objects as incompetent, immaterial, & irrelevant, and that 
the witness has already testified upon the same subject. 

788 A. It is all under plow except, perhaps, } acre. There are 

about 180 apple trees on the land, put out about 1879, 1530, 
& 1881: 15 early Richmond cherries and a few grape-vines and 
currants—that is all; these are worth $300.00 for the apple trees. 
A portion of these improvements were made under Mrs. Dawson's 
days; it would be worth $2.25 to break the land per acre. 

(. What improvements are the improvements on the Saow 30 
acres ¢ 

65—648 
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A. Nothing but under cultivation. It is worth $2.25 per acre to 
break land. 


Cross-examination by L. C. Burr 


(). State the age of these trees 

A. Near one-half of them are 9 to 10 years old. There are 10 
early Richmond cherries; are about same age; | never gathered 
apples from them; the trees have bloomed; can’t say whether they 
have born fruit; did not gather the bloom; the cherry trees have 
born fruit, but I never gathered it—birds took them. ‘This land | 
have used for general farming purposes—part of the time rented it— 
have had good and poor Crops, have not received much for rents. 
In 1882 there were 20 acres of corn; I think it went 40 bushels to 
the acre; it was worth from 25 to 35 cts. per bushel; balance of land 
put in sorghum; can’t tell what that was worth; worth about as much 
as the corn; poor luck with it. Last year was more than an aver- 
age crop—not 3 or 4 times above an average. The crop of last year 
was much better one last year for corn. The land has not been a 
dead loss; I have not received a great deal from it; I rented 
789 it last season—20 acres of it to Dolan—got } of crop; never 
have rented it for cash. Geo. has had 40 acres for several 
years. Small grain crops did not pay as well as corn; 30 acres of 
wheat did not pay expenses; orchard land rents at}. I think $2.00 
per acre per annum a fair rental value for the land since I had it; 

also the Van Dorn land. 

A. W. HAWLEY. 


RNIN CTI a icine dcunickime : AO 
PONTE WIND: oo ccce cic cue. 2 


L. W. BILLINGSLEY, a witness on behalf [of] the said 8. W. Little 
et al., being first duly sworn, was examined in chief by Mr. Lamp, 
and deposes and says as follows: 


My name is L. W. Billingsley. Resided at Lincoln for 14 years, 
about. Iam an att’y-at-law. During that time I have bought and 
sold and speculated in real estate—about 340 pieces of real estate in 
city and county, and am acquainted with the values of city and 
country property. I know the property on O street, fronting on 
P. O. square, where Redford, Trickey, Turner, and D. May’s stores 
are. My office has been within 50 feet to 100 feet of that for 5 years. 

[Q.] State what, in your opinion, each of these several buildings 
standing upon these lots are worth without the lots 

Giles objects as incompetent, immaterial, and irrelevant. Objec- 
tion overruled & exception allowed. 

0.00, the Trickey 
3,800.00, the May 


building at $5,200.00, the Turner building at $ 
building at $5,000.00. 

Q. State what, in your opinion, would bea fair annual rental value 
for each of these lots from Dec. 15, 1879, to this date, without the 
buildings. 


A. I would put the Redford building at $4,00 


ec to 


4) 
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Giles objects as incompetent, irrelevant, and immaterial. 


790 Objection overruled and ex. 


A. I would put the rental value per lot at $200 to $250.00 per lot 
per year. 


Cross-examined by L. C. Burr for Giles et al.: 


Q. Give a detailed statement of each of these buildings, the length, 
height, & breadth, stating the No. of perch of stone in the founda- 
tions, the No. of bricks in the walls, with a description of the front, 
floors and roofs, with the value of each respective part, if vou can. 

A. I think I can give the dimensions of the buildings; as to the 
other, I could do it, but would want 2 or 3 days to do it; will do it 
if paid for it. 

(). Have you examined the cellars and foundation of any of these 
buildings? 

A. I never was in any of the cellars except in Turner building 
about a vear ago to a fire. 

Q. Do you know anything of the foundations of those buildings, 
as to whether they are good or not, from a personal examination? 

A. I ean’t tell as to the inside walls; the foundations in the rear 
as I have seen them every day are only in fair condition. The 

buildings have not been protected for the last 2 years; water has 
run down and washed out the mortar in the Redford building §par- 
ticularly. 

Q. Is it not a fact that the rear or south wall of the D. May build- 
ing has now started away from the roof and is now from 1 to 2 inches 
away from the roof of the main part of the building ? 

Ans. I can’t say as to that; I have not noticed it. 

(. What repairs have been done on these buildings since 1879 to 
your knowledge? 

m4 I can’t say as to that; I don’t know. 

. Do you know of any since the grade was lowered and the floors 
let down about 3 feet ? 
791 A. There may have been, but I do not ree all it to mind. 
Q. Are the buildings in good or bad repair’ 

A. For buildings of that character and the style of business that 
is carried on in each; I do not think they are kept in good repair 
by any means. 

Q. What lots do you know of on the S. side of P. O. square, in 
that block, that have been rented ? 

A. I know of none within last 10 years. 


L. W. BILLINGSLEY. 


ees: 
Deposition, 5 folios....-- ---.- 1 OO 
Swearing witness .--.--.---- LO 


a a — 


Puiteus Peck, a witness on behalf of S. W. Little, being first 
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duly sworn, was examined in chief by Mr. Lamp, and deposes and 
says as follows: 


My name is Philetus Peck; I reside at Lincoln and have lived in 
this county since 1868; have been a farmer; I am acquainted with 
Mr. Hawley; heard his testimony ; have seen the improvements on 
the premises he has described. 

(). State to the court the aggregate value thereof. 


Giles obj[ected] as incompetent, immaterial, and irrelevant. Obj. 
overruled & ex. 

A. The trees are worth in neighborhood of $300.00, would cost 
that to get them; breaking from $2.00 to $2.50 per acre. 

Cross-examination by L. C. Burr waived. 


PHILETUS PECK. 


lees : 
Deposition, 2 folios___- vein aah 1) 
Swearing witness............ 10 
Witness fees .... .-- ae ee 


Monpbay, Ju/y 2d, 1883. 
Met pursuant to adjournment. Present as before. 


RANK P. PHELPs, a witness on behalf of S. W. Little. com- 
792 ~—pilainant, &c., being first duly sworn, was examined in chief 
by Mr. LAMB. and deposes and says is follows: 


My name is Frank P. Phelps; I reside near Lincoln, Nebraska; 
my occupation is that of a farmer; have lived here 3 years; during 
the year I am gardening on the land adjoining the Van Dorn and 
Lashus tract. 

Q. State whether you are acquainted with the trees growing on 
S. E. S.. E., sec. 35, T. 10, R. 6 E-. 

A. I am. 

Q. State whether you personally examined the trees growing 
there and made a list of them, and when you did so. 

A. I did so yesterday. 

Q. Are you acquainted with the value of such property ? 

A. Iam. 

Q. State whether you have worked at the business of caring for 
and selling trees, and if so, how long. 

A. I have, for 3 vears, for Van Dorn & Co. 

Q. Give a statement of the number and kind of trees growing on 
these premises, and their value. 

A. This is a correct list of the different kind and sizes and their 
values. W itness produces paper, which is marked Exhibit A, and 
the said | paper] is hereto annexed. 
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Exuipir A 
Office of Ogden & Fairmont Nursery Co., Van Dorn & Abbott, pro- 


prietors, successors to Van Dorn, Lashus & Co. 


M: morandum of Improve ments On the S. i. Vr. of the S. i. Or., 


’ “y 
Ne C. oe 


708 Value 
A house and other conveniences. —~- Roh Sa 125 00 
30 acres broke, 5 put in cultivation iictaariaieraas 100 00 
LOO black walnut trees, 3 vrs old, 10 ets.- = ensaaieale 40 OO 
LD S-ft. maples D —" . Penn are 22 OO 
IS 10 . Z 7 2s sai teas Be 45 00 
38,500 box, alder, & ash, 2 — age tes) 710 60 
oS pears and cherries, 3 25 sadam 14 50 
130 Lombardy poplars S ft. high a.” scaiieich tae Giaeas 26 OO 
310 willows oo a especies 37 00 
65 silver poplars 2 44 ee 6 dO 
197 Balm Gilead 5 3 ae ‘wisineptamnnee 49 25 
296 box alders 1) iientannae 59 20 
O17 maple LS in tial 7 OD 
63 wild cherry 6 25 ee EE. 5 75 
2900 box alder — a, gt R EEE. 50 00 
130 cottonwood 4 ” a. * ERS ie 6 50 
172 weeping willow 2 “ a ne ssieatiaial 17 20 
ROD ROTY sinc nian “s | as 20 00 


Deposition of rank P. Phelps. 
74 Cross-examined by L. C. Burr for Giles et al.: 


). How long have you been working for Van Dorn & Abbott? 
A. Most of the time for three years, except this spring. 
(). Tell the court where the southeast corner of this 40 acres Is. 
\. Just on the hill adjoining the house—just south of my house ; 
Ve on the place. 
) How many feet and in what direction from the house? 

A I live near the N. i. corner. The house ts about 20 rods from 
the N. ly. corner of the land, and the southeast corner would be 
about 60 rods south. 

Q. How many feet west of the roud is the 5. E. corner of that 
land? 

A. I think the corner-stone Is in) th middle of the road : half 
the road on the land. 

). W hat direction does the road run? 

A. N. & S. x 14th St. This 40 is on the W. side of the road. 

(). You swear positively that the trees you have spoken of all he 
west of the road you have spoken of” 

A. Yes, sir. : 


Q. Now do you swear that the S. EK. 8. E. qr. of see. 35 hes on 
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the west side of the road you have spoken of—that is, an extension 
of 14th St? 

A. Yes, sir; west of 14th St. 

Q. Are you acquainted with the prolongation of 11th St., from 
the CILY of Lineoln, opened by the Co. com’rs, going between the 
Buckstaff place and the Home of the Friendless ? 

A. Yes, sir; I came down that street this morning. 
799 (). Is the land that you have spoken of lying between 
these 2 roads? 

A. No, sir; the 11th St. road cuts it in two. 

Q. How much of this 40 acres, 8S. E. S. E. See. 35, lies to the west 
of the 11th St. road? 

A. About 12 rods wide on west side of 11th St. I stepped it one 
time with a view to buy. 

Q. How many of these trees—take your exhibit and point them 
out--how many of them are on the west side of the 11th St. road ? 

A. The black walnuts are on the south side of the 40, running 
clear along lengthways from 14th St. to west side of the 40. These 
45 maple trees, 3 years old, are running north and south on 14th St. 
There are none west of 11th St., except the walnuts. 

Q. How many walnuts are W. of 11th? 

A. I don’t know: I counted them on south line of the whole 40, 
clear across. ) 3 

(). How many acres of corn are growing on E. side of 11th St.? 
\. I think it is 25 acres E. of 11th St. 

). What other grain is growing on this 40 acres? 
A. The west side of 11th St. has some potatoes, 
). Are there any trees growing in this cornfield? 

A. The 38,500 trees, box, elder, & ash, are growing In a square 1n 
the cornfield. This was by actual count. 

(). How close together are these trees? 

A. Just as thick as they could come up from the seed; I helped 
plant the seed. 

©. When were they planted? 

A. They were planted year before last ; that would make them two 


al 


years old. 

©. Do you swear to the court that they are worth $770.00? 

A. I will swear they will sell at 24 cents each, or $25.00 
796 per thousand, selling them as nursery stock. 

(). Do I state the boundary lines of this 40 acres correctly, 
bounded on the E. by 14th St.;.the west line is 12 rods west of 11th 
St., bounded on the south by a row of walnut trees that run up to a 
row of cottonwood trees that extend to 14th St., the cottonwood 
trees running along the north line of what is called the C. C. Burr 
10 acres ? 

A. No, sir; it does not run that way at all. The walnuts run 
from the 8. E. corner of this 40—run due west clear across the 40— 
the number I state is on the south line of the 40. 

Q. What has Mr. Van Dorn and Lashus for the past 7 or 8 years 
been using of the 40 acres west of and adjoining this 40 acres? 
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A. The 40 right west of it has not been used by them at all, for 
it does not belong to them. 
Q. What have they been using the 40 that corners with this one 
wad r 
They have e not been using a 40 that corners up to this one. 
Q What direction do you think the Van Dorn and Lashus house 
1s “Ee the S. E. S. E. Q. 35? 
. It is a little snow and west, a few rods down from this—pretty 
near corners with this one, but not quite. 
Q. You know that it does not corner’ 
Don’t think it does; don’t know positively. 
(). How do you know the boundary lines of the 5. E.5. E. see. 
The 8S. E.? I don’t know who owns the land south of this 40. 
There is the Franklin 10 acres to the south joins on from the west. 
The 8S. E. corner corners on 14th. This land, I don’t know who 
owns, on the south. 
Q. The price you have put on these trees that you think 
797 = are on this 10 acres is the general price that the trees would 
sell for as nursery stock ? 
A. Yes, sir; these trees wouid sell for the price I have set down 
= there as nursery stock. | 
Q. That is, they would sell for that in the same manner & way 
that Van Dorn & Lashus sold their other stock ? 
A. Yes, sir 
_ Q. Now, will vou tell the court what use did Van Dorn & Lashus 
put the 40 acres to on which they live? 
A. They did not put it to any use; they don't live on a 40. 
©. How much did they live on? 
A. I think it was 10 acres their homestead is, I think, they told 
me. 
Q. Do you still wish to evade telling what use they put that 
land to? 


Little et al. object [as] improper cross-ex. Overruled & exception. 
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A. That 10 acres, their homestead, is to trees, fruit, & residence. 
(. You worked for them ? 
A. Yes, sir. 
~ All you did for them was to take care of their homestead ? 
, No, sir. 
o What did you do for them ” 
A. I dug trees and handled their nursery stock. 


a 


Q. What nursery stock was it you worked for them‘ 


\ 
= 4 
i per gcc lies, 
\ This nursery stock was brought from IIl’s, heeled in on this 
40), _ by us hired men left there from spring to fall and then sold | 
through the country by agents. 


Describe 


Fr. P. PHELPS. 


798 Exhibit A attached to this, following the testimony of this 
Witness above written. 


Fees: Deposition, 11 folios, 4.20 
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W.G. Van Dorn recalled: 

State whether since you were upon the stand on Saturday you have 
counted and made a list of the trees growing on 8. E.S. E. see. 35, 
T. 10, R. 6 E. 

A. I have. 

(). Produce that list. 

A. This is the list (referring to Exhibit A of Phelps deposition) ; 
Mr. Phelps counted the trees and had my pencil and kept tally. 

Q. State whether you can give an accurate estimate of the value 
of these trees, and whether you desire to make any correction of 
your estimate of the value of these trees heretofore given in your 
testimony In this cause; if so, please now make such correction. 


Giles objects that the witness has been upon the stand the 3rd or 
4th time to testify as to the value of these premises, and that every 
24 hours the value of the improvements seem to have grown to ex- 
ceed the real estate itself. Objection overruled & exception noted. 

A. I can now give an accurate estimate of the value; I desire to 
correct my former statement; my former statement was mere guess- 
work ; we estimated the trees at 30,000; there is actually 38,500; | 
put them at the same valuation on Saturday, but in counting them 
up I made a mistake of one-half, and the mistake in the count; the 
total value is about as represented by that paper, “ Exhibit A.” 


Cross-examined by L. C. Burr for Giles et al.: 


_ QQ. You swear the trees have grown since last Saturday from 800 
to 1,600? 
A. No, sir; I don’t. 
799 @. Has the value of the land increased ? 
A. I don’t know. 
Q. What is the value of the land to-day? 
A. I don’t know, but near $100.00, or more. I would like to ex- 
plain more—you don't understand me. 
Q. What do you mean by $100.00” 
A. $100.00 per acre. 
Q. Are you putting the value on the land as of to-day or last 
Saturday ? 
A. Don’t think there is any difference. 
Q.-If the land last Saturday was worth $100.00 per acre it is not 
worth $200.00 per acre”? 
A. No, sir. 
W. G. VAN DORN. 


Fees : Folios, o, OUe. 


Wm. M. CLARK, a witness on behalf of S. W. Little e al., com- 
plainants, &c., being first duly sworn, was examined in chief by Mr. 
LAMB, and deposes and testified as follows ; 

My name is Wm. M. Clark; age, 45 years; residence, Lincoln, 
Nebr.; knew Allen W. Hawley; knows W. 3 5. E. sec. 19, T. 10, R. 
7, and Hawley’s trees thereon. 


) 


~~ s+ | 


-—— = 


ob 


- S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 521 
a 
, Q. State what, in your opinion, the improvements on that land are 
{ worth, the trees separate from the tillage of the land. 
[ A. ] 
Q. State your occupation, and whether you are acquainted with 
farming lands, and the value of trees and improvements usually 
thereon. 
} A. Yes, sir. 
PR Q. Question last but one above renewed. 
Giles objects as incompetent, immaterial, & irrelevant. Objection 
overruled, and Giles excepts. 
800 A. The trees I consider worth at least $3.00 each ; to break 
the land & put it in its present state of cultivation is worth 
$40.00 per acre; to break it would cost $2.50 per acre; to rebreak it 
and pulverize it and put it in good condition would make it worth 
that. 
Cross-examined : 
Q. Taking these valuable trees, the height, state of cultivation 
that the land is in—its extraordinary, valuable location for the 
a whole 80 acres—how much per annum is it worth, its rental value? 
A. It is worth $5.00 per acre. 
Q. You live next adjoining this land on the south? 
A. I do. 
. [Q.] And are wel] acquainted with its rental value per annum 
per acre? 
A. Lam. 
WM. M. CLARK. 
Kees ; 
Deposition, 2 folios -...-.. 40 
Swear- witness ......-.-.- — 
jf. fee 
o The further taking of testimony isadjourned until Tuesday morn- 
ing, July 3, 1883. 
WM. R. KELLY, 
Special Master. 
Tuespay, July 3, 1883. 
Present: As before. 
L. W. Briirnastey, recalled by the said complainants, &c., further 
pe deposes and says on examination by Mr. Lams: : 
State whether you are acquainted with the property known as lots 
e 5 & 6 of block 32, Dawson’s add. to 8. Lincoln, and the buildings 


thereon. 

Giles objects as incompetent, immaterial, & irrelevant. Ob). over- 
ruled & exception noted. 

A. Yes, sir. 

Q. State the value of each of these lots and the buildings sepa- 
rately—the Henderson premises. 
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801 Giles objects as incompetent, immaterial, & irrelevant. 
Obj. overruled & exception noted. 

A. The two lots are together worth $300.00; the corner lot (6) is 
worth $25.00 more than the other lot (1). The improvements are 
worth from $550.00 to $600.00; they consist of ain part of a story 
& a half house and the eastern side 1 story, in all 6 rooms; a well 
and outhouse; I think that is all the improvements there are; the 
house [was] built 6 or 7 years ago. 

Q. Pass to lot 1, in block 32, and give its value, with the improve- 
ments (Giles objects as to last. Same ruling & ex.)—( heeney prop- 
erty. 

A. Lot 1, b’k 32, cor. 12-& Pine, is worth $175.00, corner lot. Im- 
proveinents, $500.00, consist of house—small house—1} story main 
pari, about 4 rooms in all, and a porch, well, outhouse, small stable 
or corn shed, and a lot of very nice forest and fruit trees; built about 
2 years ago. 

Q.. Pass to lot 1, b’k 33, Daws-.’s add..to S. Lincoln. 

Giles objects as before. Same ruling & same exception. 


A. Lot 1, b’k 33, corner Rose & 13th St., is worth $150.00; the 
house and improvements, $400.00; it isa 1-story house, 3 or 4 rooms, 
| think; there is a well and outhouse and a small shed or stable, a 
very few fruit trees, and few forest trees; the house has been built 7 
or 8 years, | think—the McSweeny property. 

(Evidence withdrawn by consent.) 

@. Pass to the next, lot 6, b’k 38, Austin’s. 

Giles objects as before. Same ruling and same exception. 

802 A. Lot 6, b’k 38, is worth $125.00; the house and improve- 
ments, $350.00. The houseisasmall frame house—3 or 4 rooms. 
There is an outhouse and a few trees. 

Q. Pass to lots 5 & 6, b’k 49; Rhoda Prindle. 

Giles objects same as before, and because the owner, Rhoda Prindle, 
is not a party to the suit—never authorized the commencement 
of the suit. 

Question withdrawn. 

Q.- Pass to lot 12, b’k 41—the Wood property. 

Giles objects as before, and same ruling and same exception. 

A. Lot 12, b’k 41—the lot is worth $200.00; the house, $450.00. 
It is [a] frame house, well built—about 4 rooms, stone foundation— 
built about 5 or 6 years. 

Q. State what, in your opinion, is the fair market value of the 
lots without the buildings occupied by the Redford, Trickey, Turner, 
and May stores. 

Giles objects as incompetent, immaterial, & irrelevant. Objection 
overruled & exception. : | 

A, The Turner lot (O & O) is worth $5,000.00; the May lot (Little) 
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is worth $5,500.00; the Redford lot (Stewart) is worth $5,500.00; the 
Trickey lot (Ale xande r) is worth $5,500.00. 

Q. What, in your opinion, is the fair market value of the Van 
Dorn & Lashus tract, 8S. E. —S. E. see. 35, T. 10, R. 6, without im- 
provements ? 

Giles objects as incompetent. 


A. $100.00 per acre. 
Cross-examined by L. C. Burr: 


[Q. |} Give a detailed estimate of the size, height, length, and 
breadth; of how many feet of siding of lumber, and the 
803 yards of plastering, the yards of paint, and the glazing—brick 
in chimneys—that there are in the buildings that vou have 
mentioned in lot 5 & 6, b’k 32: also the building on the Cheeney 
lot in lot 1, b’k 32; also the buildings you have mentioned on lot 6, 
b’k 38, called the Austin lot, together with lot 12, in b’k 41, called 
the Wood lot. 

A. I cannot do it unless I would take considerable time to make 
an accurate measurement, but I think I can tell to within a few dol- 
lars of what it will take to build houses of their. character, for I 
have figured on and built 8 or 10 houses of that kind in this city in 
the last 4 or 5 years, and I can figure as closely on the material and 
what I can build such buil lings as any contractor in this city. 


Giles now moves to strike out all the answer of the witness as to 
what he thinks, because it is not responsive to the question. Motion 
overruled & exception allowed. 


Q. You have put vour guess from observation of these buildings 
at the price you think it would cost to build them, have you not? 

I have not put my guess, but my judgment as to their value 
by observation as to what it would cost to build them, and allowed 
a reasonable per cent. deduction for their age and injuries they have 
sustained since their building; I say they are worth that sum as they 
stand. 


Q. Are you not interest{[ed] in the result of this suit—financially 


interested—outside of any attorney fee? 

A. I don’t think I am as to any of the lots involved in this suit, 
but I am interested in my covenants of warranty for some lots in 
Dawson’s addition. 

(). You are also interest{ ed | as attorney in this case ? 

A. I have no tnterest whatever. This was a suit Mr. Lamb 
804 took after the dissolution of our firm of Lamb, Billingsley, 
and Lambertson. 


LORENZO W. BILLINGSLEY. 


It is stipulated, subject to all proper objection to the matter, that 
J. H. MeMurtry and T. 8. Ganter will testify in all respects to said 
property as testified by L. W. Billingsley, and same as proof 1s of- 
fered, and received with same exceptions as to the rulings on the tes- 
timony. 

Fees: Deposition and stipulation, 11 folios, 2.20. 
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WiLtiAM Barr, a witness on behalf of S. W. Little et al., being 
first duly sworn, was examined in chief by Mr. Lams, and deposes 
and says as follows: 

My name is William Barr; I reside in Lincoln; have lived here 
14 years; I have since then been dealing in real estate; have bought 
and sold it considerably; am acquainted with the value of real 
estate in Lincoln and its vicinity. 

Q. State what, in your opinion, is the valne of each of these several 
lots fronting on “O” St. known as the Redford, Trickey, ‘Turner, 
and May lots, without the buildings, the lots being from 20 to 24 
feet wide; they vary 1n some in size. 

Giles objects as incompetent, immaterial, and irrelevant. Obj. 
overruled & ex. noted. 

A. The Redford lot is worth, I think, between $4,000.00 to $5,000.00 ; 
the Trickey lot about the same; the Turner lot about the same. 
Well, I should put them all at about the same price; the May lot 
might be worth up to $5,000.00 ; it is a little wider. 

WM. BARR. 


Fees: 
Depositions, 2 folios...--- 40 
Swear- witness... .....-.. 10 
EE $1 50 


Paid by Lamb for 8. W. Little. 


805 D. W. Mosery, a witness on behalf of the said S. W. Little 
et al., being first duly sworn, was examined in chief by Mr. 
Lamp, and deposes and says: 

My name is D. W. Mosely; I reside at Lincoln; have lived here 
5 years; am in the real estate business; I am acquainted with value 
of real estate in Lincoln. 

Q. State what, in your opinion, is a fair market value per front 
foot of the real estate where May’s, Turner’s, Trickey’s, and Redford’s 
stores are. 

Giles objects as incompetent, immaterial, and irrelevant. Objec- 
tion overruled and exception allowed. 

A. $250.00 per front foot, the lots being 142 feet deep. 


Cross-examination waived. 


D. W. MOSELY. 


Fees: 
Deposition, 2 folios-._...... 40 
Swear- wit... --. Pen eNO NewS abe 10 
SSAA 


Paid by W. J. Lamb, for compl’ts. 


John P. Dorr, a real estate agent, it is agreed, will testify.to the 
facts as those testified by W. D. Mosely. 
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J. N. Boaes, a witness on behalf of the said S. W. Little, being 
first duly sworn, was examined in chief by Mr. Lams, and deposes 
and says as follows: 

My name is J. W. Boggs; Iam living in Lincoln, Nebr.; I am 
now and have been for some months the deputy county treasurer 
for Lancaster county, Nebr. 

[Q.] Will you please produce a statement of the taxes and the 
amount thereof paid and by whom paid since the year 1879 upon the 
list of lands and lots which I now hand you? - 

Giles objects, as incompetent, immaterial, & irrelevant. Objection 
overruled & exception. 

806 A. I will do so; have been engaged in preparing the same, 
and the following is such list, which is annexed hereto as 
Exhibit “ B.” 


JOHN W. BOGGS. 


Fees: 
Deposition, 2 folios ....~.-- 40 
a 10 
ens Be ii 1 50 


Paid by compl’ts sol’s. 
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810 UNITED STATES OF AMERICA, 
District of Nebraska, State of Ne hraska . 


I, William R. Kelly, examiner in chancery, duly appointed by the 
circuit court of the United States for the district of Nebraska, in the 
eighth circuit, do hereby certify that upon the several days named 
in the foregoing depositions and certificates | was attended, at my 
office, in the city of Lincoln, by the respective counsel and the said 
several witnesses aforesaid ; that the said witnesses were by me each 
severally sworn, cautioned, and examined, and the said several depo- 
sitions were by me reduced to writing and read over to the seve- 
ral witnesses, and that said witnesses then each severally subseribed 
the same in my presence. I[ further certify that Exhibit “A,” at- 
tached to the deposition of J, WwW. Boggs, is the original document by 
him produced in response to the request inade of him upon his ex- 
amination, and was introduced in evidence by the said respondents. 

Dated Lincoln, Nebr., July 3rd, 1885. 

WM. R. KELLY, 
Examiner in Chancery. 


Received, Lincoln, Nebraska, September Srd, 1883, of Walter J. 
Lamb, solicitor for the respondents in said ecross-bill, the sum of 
twenty-six ;',°, [dollars] in full for my fees, as examiner, in taking 
the above and foregoing depositions. . 
WM. R. KELLY, 


Kraminer in Chancery. 


Upon the back of said testimony appear endorsements in words 
and figures following, to wit: No. 202, F. Testimony taken before 
W. R. Kelly, special master. 


S1] Thereupon, afterwards, to wit, on the 12th day of Novem- 
ber, 1883, report of special master was filed in said case, which 
said report of special master is in words and figures following, to wit: 


a et "lta ae ica: see 2 tte 


- 


In the Cireuit Court of the United States for the District of Nebraska. 


S. W. Lirrtte, SAMUEL ARBUCKLE, D. B. ALEXANDER, 
A. J. Sawyer, 5. G. Owen, Lorenzo Assmesson, 
R. H. Oakley, Sarah J. Purcell, A. P. S. Stuart, 
Thomas R. Clark, Mary A. McElhinney, D. C. 
Kinsell,, Hannah Selwood, Alexander C. Huestes, 
Allen W. Hawley, W.J. Van Dorn, G. W. Lashus, 
Charles D. C. Huestes, A. F. Lewis, Samuel Ar- 
thur, G. F. Thornton, Sarah Cummings, W1l- 
liam H. Rundell, Jacob Freedman, O. P. Austin, 
J. A. Bucksta ff, Mary te MeNalr, ( reorge 1). ( amp, 
Wilbur F. Kellogg, Elizabeth N. Chase, Sarah 
A. Gable, Samuel Aughey, Clarinda A. Bumstead, 
Klizabeth Paden, Martha E. Snowden, Thomas 
Woods, Joseph Hoagland, Eliza W. Pillsbury, 
Henry V. Hoagland, W.S. Garrison, ©. L. Hooper, 
». E. Story, V. I. Farmer. Josephine St. Louis, 
Frank J. Wassika, Ellen N. Miller, John H. 
Schwabold, Helen Weber, Samuel Henderson, 
Christian Bohlman, Joseph Richardson, Patrick 
Lyons, W. Sanford (ree, Allen Cogswell, M. B. 
Cheeney, Mary E. Maloney, Emma A. Beach, F. 
Loath, Francis D. Howell, L. S. Howell, Samuel 
D. Bacon, Henry 8. Gordon, Executor of the 
Estate of he. H. Tuttle, Deceased : Jacob I’ reed- 
man, Samuel T. English, Guy A. Barnnum, H. 
(. Snow, George Warder, D. D. Muir, George W. 
Severance, Rhoda A. Prindell, Mina W. Brown, 
W. J. Van Dorn, and G. W. Lashus 

iS. 

EZEKIEL GILes, L. C. Burr, H. H. WHEELER, AL- 
bert L. Dawson, William R. Dawson, Sarah H. 
Dawson, M. S. Dawson, A. A. Knicely, William 
A. J. Goodwin, Melita C. D. Tillman, Minnie 
S. Dawson, and Carlton Dawsen. 

812 EZEKIEL GILES 

Us. 

S. W. Lirrie, D. B. ALEXANDER, and Marrua, His 
Wife; S. G. Owen, R. H. Oakley, Sarah J. Purcell, 
A. P.S. Stuart, Mary A. McElhinney, Alexander 
C. Huestes, W. J. Van Dorn, G. W. Lashus, 
Charles D. C. Huestes, Samuel Arthur, Jacob 
Freedman, O. P. Austin, Sarah A. Gable, Samuel 
Aughey, Clarinda A. Bumstead, Martha Snow- 
den, Thomas Woods, W.S8. Garrison, 8S. E. Story, 
John H. Sechwabold, Samuel Henderson, Joseph 
Richardson, M. B. Cheeney, Mary E. Maloney, 
Henry 8. Gordon, Executor of the Estate of E. H. 
Tuttle, Deceased ; Guy A. Barnum, H. O. Snow, 
George Warder, Rhoda A. Prindle, Charles 
Hanna, Mary A. McSweney. 
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Original Bill. 


Cross-| ill. 
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To the Honorables George W. McCrary and Elmer 8. Dundy, judges 
of said court: 


In pursuance to a decretal order of said court made and entered 
in said cause, bearing date the 14th day of June, A. D. 1883, at a 
stated term of this court, held at the United States court-house in the 
city of Omaha, in said district, by which said cause was referred to 
William R. Kelly, as special master in chancery, to make and return 
to this court certain findings as therein specified and directed, now 
I, William R. Kelly, as such special master, do respectfully report 
that I have proceeded to investigate the said matters so referred to 
me; that in such investigation | have been attended by counsel for 
the parties hereto as follows: For 8. W. Little and others, complain- 
ants in said original bill and respondents in said cross-bill, by W. J. 
Lamb, T. M. Marquette, & Harwood and Ames; for Ezekiel Giles 
and others, respondents to the original bill and the complainants in 
said cross-bill, by Messrs. Woolworth and L. C. Burr. 

That I have considered the matters so referred to me, and I do 
further find and report on each of the said matters and directions as 
follows: 


S13 lirst. 


1. At what date was Mrs. Editha J. Dawson married to one Pick- 
ering ? 

Answer. I find that Editha J. Dawson was married to one Picker- 
ing on the fourteenth day of December, A. D. 1879. 


Second. 


2. What were the dates, respectively, of the several deeds made 
by the children of the testator, Jacob Dawson, to the defendants, 
Burr and Wheeler, and by them to Ezekiel Giles ? 

Answer. I find that said deeds, their dates, and the dates of their 
acknowledgments are as follows: 


a. Deed. William E. Dawson and Sarah H. Dawson, his wife’ 
Melita C. Dawson, and Minnie 8. Dawson to Lionel C. Burr and 
Hiland H. Wheeler. Dated September 15, 1879. Acknowledged 
December 3, 1879. 

b. Deed. Albert L. Dawson and Mahala Dawson, his wife; Eva- 
line M. Dawson Kniceley and A. A. Kniceley, her husband, to 
Hiland H. Wheeler and Lionel C. Burr. This deed is dated Sep- 
tember 15, 1879. Acknowledged by Albert Dawson and wife on 
February 6, 1880, and by Kniceley on February 25, 1880. 


The two above deeds were delivered to said Burr and Wheeler, the 
first about December 3, 1879; the last about February 25, 1880. 


c«. Deed. Hiland H.Wheeler and Lionel C. Burr & wife to Ezekiel 

Giles. This deed is dated April 27, 1880. It was acknowl- 

814 edged on June 11,1880. It was delivered to Ezekiel Giles on 
June 13, 1880. 
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d. Melita C. Dawson Tillman to Ezekiel Giles. This deed is dated 


January 2,1882. It wasacknowledged January 13, 1882; delivered ' 


about the sametime. ‘This deed refers to and in terms contirms ; 


former deed made by her during her minority, being tne deed - 


above, marked “a.” 
Third. 

III. What are the amounts and date of the payment of taxes on 
the several parcels of land in question in the cross-biil paid by the 
defendants therein and each of them since the remarriage of the 
widow of the said Jacob Dawson ? 


Answer. The amount of taxes against each of the several tracts. 


named in the memorandum annexed to said decree, the date of the 
payment of taxes, and by whom paid is shown by the memorandum 
thereof here following, viz: 
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818 Fourth. 


IV. What are the character and value of the improvements made 
upon the premises in question in the said cross-bill, and the time 
each improvement was made, with a particular description thereof, 
from the time of the death of the testator, Jacob Dawson, to the filing 
of the cross-bill ? 

Answer. a. I find as to No. 1, Owen and Oakley, 18 feet and 93 
inches off the west side of lot five and eight inches off the east side 
of let 6, block fifty-four, in Lineoln ; that the improvements thereon 
are as follows: A two-story and basement brick, metal-roofed build- 
ing, full width of the lot, and 80 feet in depth; the first story 
about 14 feet high, the second story about 12 feet high. This build- 
ing was erected in 1871 by one Cody. The lower stery and base- 
ment have been occupied by Wm. J. Turner, as tenant, for a drug 
store; the second story is and has been occupied by Dr. Grimes, a 
tenant, as office and rooms. 

The improvements above named I find to be of the value of three 
thousand one hundred dollars ($3,100). 

There is also a warehouse on said lot extending from the rear of 
the said building to the alley ; this is a temporary structure. I find 
it was erected by and is claimed by Turner, the tenant. No proof 
has been given as to its value, and I am not able to find the value 
thereoi. 

The value of said lot without the improvements ‘is the sum of 
$4387.00 

b. As to No. 2,8. W. Little, lot 6, block 54, except 8 inches off the 
east side thereof : 

The improvements on this lot is a two-story brick, metal-roofed, 
business house, first storv about 14 feet, second story about 12 feet, 

set on a limestone foundation. It is the full width of the 
819 lot as above described, and is one hundred feet deep. It wg 

erected, completed, ready for occupancy on May Ist, 1878, arg 
has from thence forward been continuously occupied by David My. 
as a tenant, for a clothing store. 

[ find that said improvements is of the value of four thousam 
three hundred dollars ($4,300.00). 

The value of said lot without improvements is $5,475.00. 

As to No. 3, Martha Alexander, being 15.63 feet off the west side 
of lot 4 and 6.25 feet off the east side of lot five, in block 54, in 
Lincoln : 

The 1 a nts on this lot consist of a two-story, bric k, metal- 
roofed building (Ist story 14 feet, 2nd story 10 feet) set on a sand- 
stone foundation, which foundation has been duly protected and 
cased. The building was erected in 1871, and is part of the Cody 
block. The basement has no rental value, being made low by low- 
ering the grade of the street and the floor of the buil ling. Its oc- 
cupancy is—first floor by Trickey’s jewelry store, second floor by 
offices. ‘The building occupies the full width of the lot, 21.88 feet, 
and is sixty feet deep 

The value of this building I find to be two thousand six hundred 
dollars ($2,600.00). 


+ 
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The value of said lot without improvements Is $4,923.00. 
As to No. 4, A. P. S. Stuart, being west 4 of lot 3 and 9.31 feet 
off the east side of lot 4, in block 54, Lincoln: 

The improvements on this lot consist of a two-story, brick, metal- 
roofed business house, the first story of which 1s about 14 feet. The 
second story Is about 10 feet, all set upon a sandstone foundation, 
which has been duly and properly protected. The building occu- 
ples the full width of the lot, and is S50 feet deep. The first floor 
and basement is and has been occupied as a boot and shoe store; 

the second story for ottices “nid liv Ing rooms. 
S20 The value of said Im provemé nt I find to be the sum of 
three thousand three hundred and fifty dollars ($3,350.00). 
The value of said lot, without improvements, is $4,907.25 

[In finding the value of said buildings I have based my finding 
upon the testimony of the witnesses Roberts, Hiltner, & Cook as to 
the value thereof as the best evidence thereof. The testimony of 
the other witnesses as to values I do not consider. 

As to No. 20, lots 5 & 6, in block 32, Dawson’s addition to South 
Lincoln, Samuel Henderson’s— 


5 BRa the Warde OF ante F008 00 BO nace ce seoccnen nenudenun oe 
| fnd the value of the improvements thereon to gl aA Be 550 00 


$850 00 


The said improvements consist of a one and a half [story] frame 
dwelling house with the eastern part thereof one story, containing in 
all six rooms. There is a well and an outhouse. These i lin prove- 
ments were made about the year 1879. 

f. Asto No. 22, M. B. Cheeney, lot 1, block 32, Dawson’s addition 
to South Lineoln— 


| ne the var Of bbe WO ORO «ks oc eee enti see $175 00 
I find the value of the improvements at -...--......---- 500 00 


$675 00 


The improvements were made in 1881, and they consist of a small 
frame dwelling house, 14 story, containing 4 rooms, a well, and an 
outhouse, a small stable, or cowshed, with a nice lot of forest and 
fruit trees. 

g. As to No. 12, O. P. Austin, lot 6,in block 38, 1n Dawson’s addi- 
tion to South Lincoln— 


| find the value of said lot to be. ---- SR 
| find the value of the improvements to be. cision a Lae 350 00 


$475 00 


The improvements consist of a small frame dwelling containing 3 
or 4 rooms, an outhouse, and some trees. These improvements 
821 were made, but the date is not disclosed by the evidence. 


542 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 
h. No. 18. As to lot 12, in block 41,in Dawson’s additionto South 
Lincoln, Thomas Woods— 


2 re tee Sarees Oe thee bet 06 O62. gs os wo wascces aaa $200 OO 
I find the value of the improvements to be ..------.----- 450 00 


$650 00 


These improvements were made about 1878, and consist of a frame 
dwelling-house, with four rooms, standing upon a stone foundation. 

9. As to Nos. 29 & 30, W. J. Van Dorn and G. W. Lashus, the S. 
E. +S. E. + of sec. 35, town. 10, range 6— 

[ find the value of said tract beyond improvements to be $100.00 
per acre. 

The improvements upon said land consist of a house and stable 
and breaking and subduing about 30 acres of the land and some 
forest trees; also of a lot of trees which constitute a nursery stock. 


The house is a one-story frame building, with an addition, in all 


about 15 x 20 feet, unpainted, built in 1881, and of the value of 


$100.00. No proof was made as to the stable. No proof was given 
of the number or value of the shade trees, except as may be shown 
in the list of nursery stock. Breaking and subduing 30 acres of the 
land I find is worth $4.00 per acre, being the sum of $120.00. 

The nursery stock now on said premises was put out in the year 
1880 and subsequently. It is,I find, of the kind, amount, value, and 
age and character stated in the following schedule thereof. I fur- 
ther find that said nursery stock is personal property, removable 
from the land withcut any injury to the estate. 


Schedule of Nursery Stock Claimed as “Improvements.” 


400 black walnut trees, 3 years old, @ 10 -------------- $40 00 
45 8-foot maples, ei aa, Re ne 22 50 
1,810 2-foot maples, - es Pte UE | sali ies alles aetaabaliewedeniiialbin 15 00 

38,500 box elder & ash, 2 years old, @ 2----...-.-- 770 OO 
822 54 peach & cherry trees, 3 years old, @ 25.------- 14 50 

150 Lombardy poplar trees, 8 feet high, @ 20 _.-- 26 OO 
370 willows, oe | DB a ee 
65 silver poplar trees, 3 . ON RR Se OT, 6 50 
197 Balm of Gilead, § s: RN iS a 49 25 
295 box elder trees. i " ON Rin oes DY 20 
ol7 maple, 4 Mi 8 ees 2 t/ 3d 
68 wild cherry, 6 ¥ fC 15 7d 
200 box elders. 6 1“ RRS EE 5O OO 
130 cottonwood, | = (a. 5 Din diliedahe ale 6 50 
172 W. willows, 2 ¥ RID nisi Gedacehiens 17 20 
Raspberries Ae a cs a ae aia li tt a 20 OO 


1454 45 


All of which nursery stock was planted during and since the year 
1880. 


‘> 
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k. As to Nos. 31-34, Allen W. Hawley, W. 35S. E. 4, section 19, 
town. 10, range 7: 

The only improvement on this tract consists of breaking and sub- 
duing the land and of certain trees, vines, &c., planted thereon. 
Breaking and subduing the land is worth the sum of $4.00 per acre. 
The trees are all on the Hawley 60 acres. There — 180 apple trees, 
15 Early Richmond cherry trees, and some grape vines. About one- 
half the apple trees and 10 of the cherry trees are 9or 10 years old, 
and were planted before 1879. The trees are of the value of $500.00. 
The land is worth $60.00 per acre. 

The holdings of said parties are: 

N. W.S. E., 19, 10, 6, 40 acres, A. W. Hawley. 
ee A bee ce ‘ 


E.4 W. 38.358. W.S. E., 19, 10, 7, 5 acres, H. O. Snow. 


t 5 * RB ae. 
K.358.358. W.S. E., 19, 10, 7, 10 acres, Geo. Warder. 
823 As to the other tracts of land named in said memorandum 
in said decree no proofs were taken, and I am, therefore, 
unable to make any further findings under the fourth direction in 
said decree contained. 

[ further find that at the time of the death of Jacob Dawson he 
and his family occupied a sandstone dwelling-house, situated on 
said premises, in said block 54. : 

The dwelling was then of the value of $1,000.00. It had a base- 
ment and first floor. The basement was unplastered. The floor 
thereof was laid on 2 x 4; laid on the ground of the basement. About 
four feet was under ground and about four feet above ground. The 
first floor had five rooms, which were plastered ; the remainder of 
the house was unplastered. The family lived in the basement. 
Three of the rooms on the first floor were rented. 

The building was torn down in the spring or summer of 1870, 
but whether by Editha J. Dawson or her grantees does not appear. 


Fifth. 


What was the rental values, and also the rents, actually received 
by each defendant in said cross-bill, and of the receiver, of each and 
every several parcel and part of the improvements made by him 
or her since the remarriage of the said Editha J. Dawson to this day, 
stating the same with respect of the property as if the same were 
unimproved, and also improved, as he shall find the same? 

Answer. 1. I find, as to No. 1, Owen and Oakley’s being 18 feet 
and 93 inches off the west side of lot five and eight inches off the 
east side of lot SIX, block 54, Lineoln: that— 

a. Krom December 14, 1879, up to November 1, 1880, the rental 
value of said premises was $104.25 per month. That sum per 

mouth for that time was collected and received by J. D. Bacon, 
824 the grantor of Owen and Oakley. 

b. From November 1, 1880, to the appointment of the re- 
ceiver (to Dee. 31, 1882) the rental value of said premises was the 
sum of $109.50 dollars per month. ‘The defendants Owen and Oak- 
ley collected and received the rents thereof, at the rate of $109.50 


f 
fy 
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per month, from November 1, 1580, up-to December 31, A. D. 1882 
both days inclusive, being 26 months; total, $2,747.00. 

From the lst day of January, A. D. 1883, up to June 14, 1883, 
and to July Ist, 1883, the receiver has collected the rents of said 
buildings and premises at the rate of $109.50 per month (their fental 
value), and has received in all the sum of $645.00. The red¢eiver 
has paid taxes for 1882 out of said funds. 

d. No improvements were put upon said premises by said Owen 
and Oakley since December 14, 1879. There is no proof of arly re- 
pairs made thereon by any defendants. 

I find as to said property the following: 


Re capitulation. 


Rents from Dee. 14, ’79, to Nov. 1, 1880, received by J. D. Bacon, 
$1,094.64. 

Rents from Nov. 1,’80, to Dec. 31, ’$2, received by Owen and Ouak- 
ley, 2,4 AZ. OU, 

Rents from Jan’y Ist, 1883, to June 30, 1883, received by J. Ed. 
Baum, receiver, 645.00. 

e. I find the rental value of said lot to be used for the purpose to 
which the same © .s applied to sustain the said buildings thereon 
was during all of said times, per annum, $200.00. 

As to No. 2,8: W. Little, lot 6, block 54, except 8 inches off the 
sast side thereof: 

I find that the rental value of said premises, as they are, is and 
has at all times been, since December 14, 1879, the sum of $125.00 
per month. : 
bh. I find that defendant, 8S. W. Little, from Dec. 14, 1879, 
825 to the 5} day of December, 1882, collected and received all 

the rents of said building at the rate of $125.00 per month. 

e. I find that J. E. Baum, receiver, has, from the lst day of Jan- 
uary, 1853, received and collected all the rents of said premises at 
the rate of $125.00 per month. 

d. No improvements or repairs have been made upon said prem- 
ises since December 14, 1879. 

The rental value of said lot, to be used for the purpose to which 
the same was app plied, that of sup porting and maintaining said build- 
ing, has been the sum of $250.00 per annum. 


Recapitulation : 


Rents received by 8S. W. Little from Dec. 14, 1879, to Dee. 31, 
1882, $4,562.50. 

By J. E. Baum from Jan’y Ist, 1883, to June 30, 1883, @ $125.00 
per month, $750.00. 


3. As to No. 3, Martha Alexander being 15.63 feet off of the 
west side of lot 4 and 6 and yoy feet off the east side of lot 5, in 
block 54, in Lincoln: 


a. I find that the rental value of said premises from December 14, 


r 
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1879, is and has been at the rate of $90.50 per month, besides re- 
pairs. 

6. | find that the rental value of said lot for that time for the 
purpose to which it has been applied, that of sust ining and sup- 
porting said building, is and was the sum of $225.00 per annum. 

c. I tind that the rents of said premises from December 14, 1879, 
to the 5lst day of December, 1852, were collected and received by 
Martha Alexander at the rate of $90.50 per month, except the sum 
of $155.00, delinquent rents collected by the receiver. 

d. I find that J. E. Baum, receiver, has collected and re- 
$826 ~=ceived the rents of said building from January Ist, 1885, to 


July Ist, 1883, at the rate of $90.50 per month... $543 00 

POSE UES - POUR. ici eaccce cnt ek os ces eeee 158 00 

TO cited is is tepideetbed Tiitauw' tmnt, S701 OO 
Recapitulation. 

Rents received by Martha Alexander~.-.~-.----- wating are ae 

FOF Ue - POON NET iia nix dcinn CkS sda akon woes Suan 7OL OO 


$5,846 25 


4. No. 4, A. P.S. Stuart, being the west } of lots 3 and 9 and 4 
feet off the east side of lot 4, in biock 54, Lincoln: 

I find that the rental value of these premises from December 14, 
1879, is and has been at the rate of $115.00 per month. 

6. I find that the rental value of said lot for the purpose to which 
the same has been applied, that of sustaining and supporting said 
building, is the sum of $225.00 per annum. 

[ find that from Dee. 14, 1879, up to November Ist, 1881, the 
rents of said premises were collected and received by one Sherwin, 
then claiming to own said premises [as] Stuart’s grantor, and that he 
received the sum of $2,542.50. 

d. I find that from November Ist, 1881, to February Ist, 1882, the 
rents of said premises were collected by and paid to A. P. 8. Stuart, 
defendant, at the rate of $113.00 per month, $339.00. 

e. I find that from February Ist, 1852, to January Ist, 1583, the 
rents of said premises were not collected by Stuart, and that the re- 
ceiver herein has, since his appointment, collected thereof $1,225.00. 

f. I find that since January Ist, 1883, the said receiver has col- 
lected the rents thereof from January, February, March, and April, 
at $115.00 per month, $452.00; since that time for May and June, at 
$95.00, $190.00. 


Recapitulation. 


$27 Rents collected by Sherwin .................-. $2,542 50 
Rents collected BY BUWOTE cen: 0.ncccancnwee obese 339 OO 

Rents collected by receiver delinquent---~- .- 1,225 00 

From Jan’y 1, 1883, to July 1,1883-..---.---- 642 O00 


ey 


69—648 $4,748 
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5. Nos. 29-30, W. J. Van Dorn and G. W. Lashus, S. E. } 8. E. 4, 
sec. 35, town. 10, R. 6: i 

I find that thisland was, on Dec. 14,1879, uncultivated, raw prairie 
lands: that it was broken and subdued for cultivation in 1880, and 
that during the years 1881, 1882, and 1883 the same has been culti- 
vated, and has been occupied by defendants Van Dorn and Lashus. 
Its rental value per annum is the sum of $3.00 per acre for the years 
during which the same was tilled for the tillable land. Prior to 
1881 no proof as to its rental value was offered, and ho finding Can 
be made thereon. 

6. No. 31-34, Allen W. Hawley, 60 acres, N. W.S. EX& N.35 W 
S. E. 

H. O. Snow, 5 acres, E. 4 8. W., 8S. W.S. E., 19, 10, 7 

S. Arthur. 5 acres, W 3 4 ne “ ee 

(7e0 Ward v. ab acres, ». lt. », \V. ». 7 os 

This land nd is cultivated. Jam unable to find from the evi- 
dence the actual rents received by each of the above-named defend- 
ants. 

The rental value of said tract and each subdivision thereof is and 


has been at the rate of $3.00 per acre, There is no proof of the 


rental value as uncultivated prairie land. 
Sixth. 
Vi. What are the rights of the claimants and Giles under the oe- 


cupying claimants’ law, if any, and also under the rules of equity ? 
Answer. I find as to the premises tracts No. 1, Owen and Oakley ; 


No. 2,8. W. Little; No.3, Martha Alexander; No. 4, A. P.S. Stuart, 


as hereinbefore described, being the Several premises with the build- 
ings thereon known as the Turner, May, Trickey, and Red- 
S25 ford buildings. ‘These lots, at the time of the death of Jacob 
Dawson, were occupied by him. On or about the 27th day 
of April, 1870, Edith J. Dawson, covenanting to be the owner in fee- 
simple of all of the W. 4 of lot 3 and lots 4, D, and 6 of block 54 1n 
Lincoln, by her general warranty deed (which in terms purported to 
convey the fee-simple of said lots) conveyed the said lots to one Aldus 
Cody in consideration of the sum of $10,000.00, which said sum was 
the then full value of the fee-simple title to said lots; that said Cody 
thereupon at once went into possession ot sald premises and erected 
thereon three of the above-named buildings, viz., the Redford, 
Trickey, and Turner buildings, all of which were erected in 1871. 
The May building was erected and conipleted May Ist, 1878, by S. 
W. Little. ; 

a. I find further as to the Redford tract, being west one-half of 
lot 3 and 9 and *),; feet off the east side of lot 4, in block 54, that 
A. P. 8S. Stuart now holds and has claimed the same under the con- 
veyances under the said Editha J. Dawson’s said conveyance. as | 
find from and appears from the pleadings; that said Codv was the 
immediate grantee of said Editha J. Dawson: that said Stuart pur- 
chased said premises from one Sherwin, a remote grantee of said 
Cody, on the 14th day of October, 1881, and took from said Sherwin 
a quit-claim deed to said premises; that at the time of his said pur- 


t{ 


ee 
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chase from said Sherwin the said Stuart had constructive notice of 
the said Giles title and had actual notice that said Giles was then 
asserting his title in the courts under the said Jacob Dawson’s will. 

5. I find, as to the Trickey property, owned by Martha Alexander, 
being 15 and $3; feet off the west side of lot 4 and 6 and +3, feet 
off of the east side of lot 5,in block 54, Lincoln, that from the plead- 
ings the said Martha Alexander now holds and claims the same 

through conveyances under the said Editha J. Dawson, and 
829 that Aldus Cody was Editha J. Dawson’s immediate grantee, 
as above found. 

[t does not appear that said Martha Alexander ever had more 
than constructive notice of the terms of Jacob Dawson’s will as 
given by the record and probate thereof in Lancaster county thereof. 

c. I find astothe Turner property, Owen and Oakley, being 18 
feet and 94 inches off of the west side of lot 5 and 8 inches off of 
the east side of lot 6, in block 54, Lincoln, I find from the pleadings 
that Owen and Oakley, defendants herein, now hold and have claimed 
the same under conveyances under and through the said Editha J. 
Dawson’s said conveyance to Cody (the immediate grantee of said 
Editha J. Dawson), as above found from the pleadings. I find that 
said Owen and Oakley purchased said premises from one Bacon, a 
remote grantee of said Cody, as from the pleadings so found, on the 
29th day of October, 1880, and that they took from said Bacon a 
quit-claim deed to said premises, which quit-claim contained the 
following clause: “ This deed is intended to quit-claim all the right, 
title, and interest derived from deed from W.W. Wilson, dated April 
19th, 1875.” That at the time of the said purchase from said Bacon 
the said Owen and Oakley had constructive notice of the said Giles’ 
title, and had actual notice that said Giles was then claiming title 
under the said Jacob Dawson’s will. 

d. As to the May property, being lot 6, block 54, except 8 inches 
off the east side.thereof, I find from the pleadings herein that S. W. 
Little now holds and has claimed said premises through conveyances 
under Editha J. Dawson’s conveyance to said Aldus Cody, the im- 
mediate grantee of Editha J. Dawson. It does not appear that said 
S. W. Little ever had more than constructive notice of the terms 

thereof of said Jacob Dawson’s will as given by the record 
830 and probate thereof in Lancaster county, Nebraska. 
e. As to lots 1-5 & 6, block 32, Dawson’s addition to South 
Lineoln, I find that about April "29, 1870, Editha J. Dawson, cove- 
nanting to be the owner, in fee-simple, of all block 52, in Dawson’s 
addition to South Lineoln, by her general warranty deed of last 
ubove date, conveyed the said bloek to one Aldus Cody (the said deed 
in terms purported to convey the fee-simple of said block to said 
Cody) for an expressed consideration of 31,154.00 

Lot 1—lI find from the pleadings that one M. B. Cheeney now 
holds and has claimed lot 1 in said block 52 through conveyances 
under said Cody, Editha J. Dawson’s immediate grantee, as above 
found. 

f. Lots 5 & 6.—I find from the pleadings that one Samuel Hender- 
son holds and claims lots 5 & 6, in block 52 through conveyances 


548 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


under said Cody. the immediate grantee of said Editha J. Dawson. 
I do not find that either the sald M. Bb. Cheenev or the said Samuel 
Henderson had any other than constructive notice of the terms of 
the said Jacob Dawson’s will. 

g. Lot 6, block 38.—As to lot 6, in block 38, Dawson’s addition to 
South Lincoln, I find that on or about February Ist, 1570), said 
Editha J. Dawson, covenanting to be the owner in fee of lots 4, 5, 
and 6, in block 38, in Dawson’s addition to South Lincoln, by her 
general warranty de d of that date, conveyed all of said lots to one 
L. W. Billingsl y, sald convevahce in tertis purporting to conve \ 
the fee-simpl thereof to said Billingsley for th expressed consider- 
ation in said deed of $265.00. — | find from the ples adings that O. P. 
Austin now holds ani has claimed said lot 6, in block 38, through 
conveyancs ~ unde r sald Billingsley, the Immediate grantee ot sald 
Editha J. Dawson. I do not find that said (). r. Austin had any 
other than the constructive notice given by the probate anal record 
thereof in Lancaster county of the terms of said Jacob Dawson’s 


Sol hh. ‘Thomas Woods lot, lot 12. block 41.—] Gnd that Keditha 

Dawson, about the 15th day of March, 1870, covenanting 
to be the owner in fee-simple of block 41, in Dawson’s addition to 
South Lincoln, by her general Warranty deed of that date, conveyed 
all ol said block to one Paren England. Said COnVeVance 11) terms 
purported Lo COnVey the fee-simple title thereot to said Kngland for 
an expressed consideration of $1,480.00. I find from the pleadings 
that Thomas Woods now holds and has claimed said lot 12, in block 
41, through conveyances under said England, the immediate grantee 
of Editha J. Dawson. I do not find that said Thomas Woods had 
any — notice of the terms of Jacob Dawson’s will than constructive 
notice thereof as given by the probate and record thereof in Lan- 
caster county, Nebraska. 

7. Van Dorn and Lashus, Nos. 29, 50.—I find that Editha J. Daw- 
son, about the 25th aay of December, 1876, covenanting to be the 
owner in fee of the S. E.} 5S E. } sec. 35, T. 10, range 6, and that 
she on said day, by her general w: rranty deed, conveyed said prem- 
ises to William J. Van Dorn and G. W. Lashus, which said deed pur- 
ported in terms to cOonvVeyV and warrant the fee-sim ple of said lands 
tosaid Van Dorn and Lashus in consideration of the sum of $1,600.00, 
which was then the value of the fee of said lands. I find that the 
said Van Vorn and Lashus now hold and have claimed said lands 
under said conveyances as the immediate grantee of said Editha J. 
Dawson. I findthat said Van Dorn and Lashus _ no actual notice 
of the terms of the said Jacob Dawson’s will, or any other notice 
thereof than that given by the probate and scien thereof in said 
county. 

kk Nos. o1l—o4, Allen W. Hawley et al., W. ; 8 im L, sec. 19, T. 10, 

R. 7 E.—ti tind that about April Ist, 1877, Edith: a J. Dawson, 
832 covenanting to be the owner in fee-simple of the W. 4 S. E. 
+, sec. 19, 'T. 10, R. 7 E., by her general warranty deed of that 
date, conveyed said land ss the Union Mutual Life Insurance C om- 
pany of Maine, which said deed purported in terms to convey the 


ao 
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fee-simple of said land. I find also that the said Allen W. Hawley 
took title to said land under said life insurance company by a quit- 
claim deed supposing and believing threat he took the fee title except 
as against a certain tax deed which was cancelled by proceedings 
through the courts. I find that Allen W. Ilawley had no other 
notice of the terms of Jacob Dawson's will than that given by the 
probate and record thereof in said county, and beheved his title to 
be the perfect legal title. | find that Creorge Warder, as Lo 10 acres, 
[and | H. D. Snow and 8. Arthur, each as to 5 acres, as hereinbefore de- 
scribed, hold and claim under said Hawley, and that said Hawley 
holds and claims GO acres thereof. 

l. As to the other tracts of land and lots named in sald decree no 
evidence was off rec to me, and as to such other tracts no finding 
can be made responsive to the 6th finding required. 

m. | further find that Editha J. Dawson’s only claim, right, or in- 
terest in said estate was through and under the will of said Jacob 
Dawson, deceased, as is found and appears from the pleadings 
herein, 

n. I find that atthe time of the termination of the life estate as 
found by the court in said decree said above-described premises 
were severally in the quiet possesslon of said several defendants or 
their immediate grantors, and from the pleadings as remote grantees 
of Editha J. Dawson under her conveyances above found and re- 
ferred to under a claim of title in fee-simple to said several tracts as 
appears from the pleadings herein 

o. I find that in this proceeding said several claimants as 
S35 to the sald several tracts are resp ctively in equity to be com- 
pensated for the improvements of a permanent and lasting 
character by them or by their grantors put upon said premises to 
the amount of ther present value of such improvements as herein- 
before severally found, less the rents, issues, and profits of said prem- 
ises from and after the date of said Giles’ title accrued—that 1s to 
Say, as to said— | 

I. S. W. Little lot.—The amount of his compensation for im- 
provements should be the sum of $4,500.00. 

Ile should be charged with the rents, issues, and profits of said 
premises from and after June 13th, 1SS0, to December 31st, 1882, 
being the sum of $5,812.50 

Il. As to the Owen and Oakley lot: 

Owen and Oakley should be allowed as compensation for the im- 
provements (the Turner building proper) put spon said lot by their 
grantors the value thereof, being $3,100.00, 

They should be charged with the rents, issues, and profits of said 
premises by them received and by their grantor received from June 
13th, 1880, to December Sist, 1882, being $35,216.82, of which sum 
$2.7 17.00 — rents received by them, and $469.12 by Bacon, their im- 
mediate grantor. 

III. As to the Martha Alexander lot: 

Martha Alexander should be allowed as her compensation for the 
improvement placed upon said lot by her immediate grantor the 
value thereof, being $2,600.00. 


2 EIR NRO, ete ti 
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She should be charged with the rents, issues, and profits of said 
premises > her received from June 15th. 1SSO, to December 31st. 


LSS?. bene S? 602.25. less 3S] 58.00. delinquent rents collected DV the 


recelver, net 32, rer 
IV. As to the A. P.S. Stuart lot: 
Phesaid A. P.S. 
the improvement placed upon the said lot by his immediat 
ovrantor the value thereof. bi ne S35 B5H0.00. 
Sod He should be ch: | 
said premises by him received or received by Sherwin, his 


erantor, received from and after June 13th, 1SS0, being as follows: 


‘remot 


} a4 ‘ Itai — ~ yo 
irged Witihl bie Telus, Issues, and prolits Ol 


_S1 S64 OU 


} . 
Ree ved DV Shel 1] ‘ we is 
“sy |) ‘ . —— *>e) 
Received by A. P.S. Stuart. - pede ee 330 OO 
SS? ?~OS OO 
ri‘ ‘ | _ ' . 1] ‘ ] . . ' ] _ ° 
Phat. as ne receiver has cotiected of rents accrued prior to De- 
: ° ad +) ] _ + . } i 4 ! ies "s } : 
cember. | SZ. ANG Ince Stuarts claim o! titie accrued, and Silce 


January Ist, 1555, Stuart should 4e from that fund be paid fully to 
the amount thereof,.351,147.00. 

V. Astothe Van Dorn and Lashus land : 

[ find that the defendants, Van Dorn and Lashus, should be allowed 
as their compensation lor thie lbiprovements placed Upol said lands 
by them the value th reot, 9220.00. 

They should be ¢l harged Wi th rental value of said lands for thr 
years LSS1, 18S2, and 1883, at 85.00 per acre per annum, SOOU. 

VI. As to the Allen W. Hawley ef al. tract: 

I find that Allen W. ch awley should bi compensated for the im- 
provements put thereon by himself and his yrantors to the amount 

the value thereof, being $740.00. 

That he should be charged with the rental value of said lands 
from June 15th, 1880, at the rate of 385.00 per acre per annum, 
SS-4.0.00. 

VII. find that the 1O] llowing named defendants should be COll- 
pensated for improvements by them or their several grantors placed 
upon the several lots to the amount of the value thereof, viz: 

Sani 1e] Henderson, lots 5 W 6, bloek vA S500.00. 

M. B. ¢ ‘heeney, lot a block oz. S500-00. 


Oo FY. ae lot | bag ‘+k BS, $350.00. 
‘Thomas WV’ oods. lot 12. bloek 41. $450.00 
ROOF TI > | ld ;' ~~ 1] — lik ia py i . ; . 
S35 hey should severally in like manner be charged with the 


rental value of said premises from June 15th, 1880; but no 
proof having been hye retotore made, thi amount of such charges cannot 
now be made. 

p- As LO the LUXeS ASSCSS* «| av ralnst sald premises since June loth. 
LSSU, find that the taxes lor the several Vi urs should be apportioned 
pro rata between the said Giles and the said several claimants with 
reference to said several improvements and the lots or lands without 
such improvements. 

Under the findings of facets above written, and under the occupy- 


] | a ) , 
Stuart should be allowed as his compensation lol 
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ing claimant laws of the State of Nebraska, the rights of the said 
Giles and the said several defendants are as follows: 

[. The said several claimants are respectively entitled to be fully 
paid the value of all lasting and valuable improvements made upon 
the said several tracts of said several claiinants, or by those under 
those they claim, and also all taxes by them severally paid upon 
suid several tracts of land which were assessed since June 15th, 1880, 
with interest thereon at the same rate provided by law for delinquent 
taxes. 

af. The said Giles 1s entitled to recover against the said several 
improvements the net annual value of the rents, and profits which 
the said occupants have severally received after having received 
notice of the said Giles’ title by service of process In the suid sult of 
Giles against said several claimants, against whom such suits were 
bronght in this court for rents and profits, and as against the others 
of such occupants from the date of their original petition in the dis- 
trict court of Lancaster county, Nebraska. 

III. That said Giles is under said occupying claimant law to de- 

mand and receive from said several occupants of said real 
Sob estate the value ot said several tracts withou t improvements 
Upon conveyance of said several tracts to nowt several occu- 
pants, or at his election he may pay into court the balance, if any 
found due, to any one of said seve ral occupants, within such times 
as the court may direct, and take such tracts with the improvements. 

IV. The said Giles will also be entitled to a judgment In his favor 
for any balance of the rents and profits due him from any occupant 
over the value of such improvements. 

VY. In case said Giles shall neglect to make his election to take 
sald real estate with the improven nis, or to conve V the same to the 
said occupants within such time as the court may direct, then such 
several occupants may pay into the court or to Giles the value of 
said real estate without Improvements, and take it decree for the 
Same as against said Giles. 


LincoLtn, NEBRASKA, November 10th, 1885 
And now, having fully complied with the directions given me in 
and by said decree, the above and foregoing report is respectfully 
submitted. 
WILLIAM R. KELLY, 
Spe eal Maste FF 


Upon the back of said master’s report appear endorsements 1n 
words and figures following, to wit: No. 202, F. Little et al. vs. 
Giles et al. Giles vs. Little et al. Report of special master. Filed 
Nov. 12, 1883. Elmer D. Frank, clerk 

Thereupon, afterwards, to wit,on the 17th day of November, 1883, 
exceptions to report were filed in said case, W hich sald exceptions are 
in the words and figures following, to wit 


a enone 
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In the United States Cireuit Court, District of Nebraska. In Equity. 


837 ' S. W. Littrie et al. 


Ezexrer Gines, L. C. Burr. H. H. Warerer, MINNIE | 
S. Dawson, Carlton Dawson, by J. M. Woolworth, 
their guardian ad lit ni, Impleaded with A lbs I’ 
Dawson, William li. Dawson, Sarah LH. “naan 
A.A Kuniceley, William A. Caadin and Melita | 
C. D. Tillman. | 


IeZEKIEL GILES 
vs. 

S. W. Litrte; D. B. ALEXANDER and MARTHA, lis 
Wife S$. G. Owen, R. H. Oak ke V; Sarah — ircell, 
P.S. Stuart, ye A. McElhinney, in xander C., 
Huestes, W. J. Van Dorn, | Gy. Ww. Lashus, Charles 
1). U. ~~ Samuel Art hy ur, Jacob l'reedman, 
GY. P. Austin, Sarah A. Gable, Samuel Aughey, | ('y bill 
Clarinda A. Bumstead, Martha Snowden, Charles (70°77 
U. Snowden, ‘Thomas \W oods, \W .s. Gar rison, ». IK. 
Story, John LH. Schwabold, Samui iat nderson, 
Joseph Richardson, M. B. Cheene y, Mary EK. Ma- | 
loney; Henry 8S. Gordon, Executor of the Estate of 
EK. H. Tuttle, Deceased; Guy A. Barnum, H. O. 
Snow, George Warder, Rhoda A. Prindh , Charles 
Hanna, Mary A.. McSweeney. | 


T; 
1 
| 


Exceptions taken by Ezekiel Gil s, one of the defendants in the said 
original bill, and plaintiff in the cross-bill, to the report of Will 
lain R. Kelly, the special master to whom these causes stand 
referred by the decree made therein on the 14th day of June, 


1883, and which re port was filed in this court on the 12th day of 


Novembe r, 18853. 


First exception. kor that the sald master, Wn and | ’ his said re- 


port, has found the Vi alue of the Lm pr ovements upon 5 Se parcel of 


land designated by him as numbered one, and in his said report 
described as claimed by the plaintifis in said original bill, 


838 Owen and Oakley, being eighteen feet and nine and one-half 


inches oft the wesi side of lot five and elght inches ott the 
east side of lot SIX, In block fifty-four, In the cily Ol Lincoln, to be 
the sum of thirty-one hundred dollars, whereas he should have 
found the same to be twenty-five hundred and thirt y dollars and 
fifty cents. 

Second exception. For that the said master has in and by his said 
report found that the warehouse erected on the last above-described 
premises, erected thereon by one Turner, is temporary, whereas he 
should have found the same to be permanent and a part of the 
realty. | 

Third exception. For that the said master in and by his said re- 


port has found the value of the improvements upon the parcel of 
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land designated by him as number two, and in his said report de- 
scribed, as claimed by the plaintiff in the original bill, 8. W. Little, 
as lot six in said block, except eight inches off the east side thereof, 
to be four thousand and three hundred dollars, whereas he should 
have found the same to be four thousand and eighty-one dollars and 
seventy cents. 

Fourth exception. For that the said master in and by his said 
report bas found the value of the improvements upon the parcel of 
land designated by him as number three, and claimed by Martha 
Alexander, and described as fifteen and sixty-three hundredths feet 
off the west side of lot four and six and ,*,°) feet off the east side of 
lot five in said block as twenty-six hundred dollars, whereas he 
should have found the same to be twenty-two hundred and twelve 
dollars and fifty cents, 

Fifth exception. For that the said master in and by his said re- 
port has found the value of the improvements upon the parcel of 
land designated by him as number four, claimed by the plaintiff, 

A. P.S. Stuart, being the west half of lot three and nine and 
SOY fy feet off the east side of lot four, to be three thousand 
three hundred and fifty dollars, whereas it should have been 
twenty-seven hundred and thirty-five dollars and forty-seven cents. 

Sixth exception. For that the said master has found the rental 
value of the said parcel of land designated by him as number twoafore- 
said, for the buildings thereon, to be two bundred and fifty dollars 
per annum, whereas he should have found the rental value of the 
said narcel of land to be eloht hundred dollars per annum, 

Seventh exception. For that the said master in and by his said 
report has found that the rental value of the parcel of land desig- 
nated by him as number four aforesaid, for the buildings thereon, 
to be two hundred and twenty-five dollars per annum, whereas he 
should have found the rental value of said lot without such build- 
ings to be eight hundred dollars per annum. 

Eighth exception. For that the said master in and by his said re- 
port has found the rental value of the parcel of land designated by 
him as number one, for the buildings thereon, to be two hundred 
dollars per annum, whereas he should have found the rental value 
of said ground without said buildings to be eight hundred dollars 
per annum. 

Ninth exception. For that the said master in and by his said re- 
port has found that the rental value of the lot designated by him as 
number three aforesaid, for the buildings thereon, to be two hun- 
dred and twenty-five dollars per annum, whereas he should have 
found the rental value of said lot without the improvements to be 
eight hundred dollars per annum. 

Tenth exception. For that the said master in and by his said re- 
port has found that the said Stuart holds title to the said lot number 
four by deed from Mrs. Editha Dawson, whereas he should have 
found that the said Stuart has shown no title to the said lot derived 

to him by deed from the said Mrs. Dawson or otherwise. 
840 Eleventh exception. For that the said master in and by 
his said report has found that the said Stuart holding by 
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deed from one Shermin, the said Sherwin was the remote grantee of 
\ldus Cody, whereas he should have found that the said Stuart has 
shown no title derived to him by ‘deed from the said Sherwin from 
the said Cody or otherwise. 

Twelfth exception. Kor that the said master in and by his said 
report has found that the said Alexander holds title to the said lot 
numbered three by deeds showing CONVeVances from the said Mrs. 


} 


Edith Dawson, whereas he should have found that the said Alex- 
ander has shown no title to the said lot derived to him from the 
said Mrs. Dawson or otherw1s 

Thirteenth exception. lor that the said master 1n and. by his said 
report has found that the said Alexander had only a constructive 
notice of the will of the sald Jacob Dawson, dec ased, Or the terms 
or contents thereof, whereas he should have found that the said 
Alex ande ‘T hie id actual notice thereof when she took her deed Lo said 
lot. 

Fourteenth exception. For that the said master in and by his said 
report has found that the said defendants, Owen and Oakley, held 
title to said lot number one under conveyances through and under 
the sald Mrs. Dawson, whereas he should have held that thre V have 
shown ho title LO the said lot cle rived to them from the said Mrs. 
Dawson or otherwise 

Fifteenth exception. For that the said master in and by his said 
re port has fou nd that the said Bacon, In said report mention d, was 
tbe remote grantee of said Cody of the said lot number one, whereas 
he should have found that the said Bacon had not title to the said 
lot derived LO him from Cody or otherwise. 

Sixteenth exception. For that the said master in and by bis said 
report has found that the said Little holds and claims sald lot nulh- 

ber two through conveyances of the title thereto derived 
$4] LO him from the said Mrs. Dawson and her conveyan ‘c to suid 

Cody, whereas he should have found that the said | ‘ittle had 
ho title whatever to the sald lot derived LO him as aforesaid or other- 
wise. 

Seventeenth exception. For that the said master in and Dv his 

said report has found that thesaid Henderson holds and claims title 
to lots five and six, in block thirty-two, through conveyances under 
the said Mrs. aoe whereas he should have found that the said 
Henderson had no title to the said lots derived to him as aforesaid 
or otherwise. 

Eighteenth exception. For that the said master in and by his said 
report has found that the said Cheeney holds and claims title to lot 
one, in block thirty-two, through conveyances under the said Mrs. 
Dawson, whe Teas he shouk have found that he had no title LO sald 
lot derived to him as aforesaid or otherwise. 

Nineteenth exception. For that the said master in and by his said 
report has found that the said Cheeney and Henderson had not more 
than constructive notice of the said will or the contents thereof, 
whereas he should have found that they had actual notice of the 
same when they severally took deeds to the said lots claimed by 
them. 
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Twentieth exception. For that the said master in and by his said 
report has found that the said Austin holds and claims title to lot 
six, In block tlfirty-eight, through conveyances from one billings- 
ley, whereas he should have found that the said Austin had no title 
whatever to said lots derived to him as aforesaid or otherwise. 

Twenty-first exception. For that the said master in and by his said 
report has found that the said Thomas Woods holds and claims title 
to lot twelve, in block forty-one, by conveyances under one England, 
whereas he should have found that the said Woods has no title to 
said lot derived to him as aforesaid or otherwise. 

Twenty-second exception. For that the said master in and 

842 by his said report has found that the said Woods had not 

more than constructive notice of the said will or the contents 

thereof, whereas he should have found that he had actual notice of 
thesame when he took a deed to said lot. 

Twenty-third exception. For that the said master in and by his 
said report has found that in this proceeding the several claimants, 
us to the said several tracts of land, ought respectively to be com- 
pensated for the Improvements of a permanent and lasting character 
by them or their grantors put upon said premises to the amount of 
the present value of such improvements, less the rents, issues, and 
profits thereof from the date the said Giles’ title accrued, whereas he 
should have found that the said several claimants are not, nor is 
either or any of them, entitled to be paid or allowed any compensa- 
tion or allowance therefor. 

Twenty-fourth exception. For that the said master in and by his 
report has found that the taxes assessed against said premises since 
June oth, LSSO, should be apportioned pro rata between the said 
Giles and the said several claimants with reference to their said 
several improvements and the lots or lands without such improve- 
ments, whereas he should have found that the said claimants are not 
entitled to be paid or allowed any part of the said taxes. 

Twenty-fifth exception. For that the said master in and by his 
said report has found that the said Giles is under the occupying 
claimant law, referred to by said master in his said report, entitled 
only to demand and receive from the said several occupants the 
value of said several tracts without improvements Upon conveyance 
of said several tracts to them, or at his election to pay into court the 
balance found due to any one of said oceupants, and to take such 
tracts with the improvements, whereas he should have found that 
the said Giles is entitled to all and every the said several tracts 

without regard to any of the claims of the said claimants on 
S45 account ol said Improvements Or taxXes. 

_ Twenty-sixth exception. For that the said master tn and by 
his said report has found thatthe said Giles will also be entitled toa 
judgment for any balance of rents or profits due him from any oeeu- 
preannt over the value of snid improvements, whereas he should have 
found that the said Giles is entitled to recover all of the rents and 
profits of the said premises without regard to the Improvements 


thereon. 
Twenty-seventh exception. For that the said master in and by 
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his said report has found that in case said Giles shall neglect to 
make his election to take said real estate with the improvements, or 

° to convey the same to said occupants within such time as the court 
may direct, then such several occupants may-pay into court or to 
said Giles the value of said real estate without improvements, and 
take a decree for the same as against said Giles, whereas he should 
have found that the said Giles was entitled to have and recover the 
possession of the said premises from and against the said defend- 
ants, each and every of them, in the sald eross-bill, and to be quieted 
of his title therein. 

Twenty-eighth exception. For that the said master in and by his 
said report has found that at the termination of the life estate of the 
said Mrs. Dawson, as found by the court In said decree, sald above- 
described premises were severally in the quiet possession of the said 
several defendants, or their immediate grantors, and the remote 
erantees of Edith J. Dawson, under her conveyances under a claim 
of title in fee-simple to said severai tracts, whereas he should 
have found that the said several defendants in the said cross-bill, 
any or either of them, have not any right, title, or interest In the 
said several tracts of land respectively claimed by them [as] de- 

rived to them from the said Edith J. Dawson by mediate or 
844 immediate conveyances by her to them or otherwise. 
Twenty-ninth exception. For that the said master in and 
by his said report has found that the said Giles is entitled on the 
one side to certain rents and profits, and the said defendants are en- 
titled, Ol) the other side, Lo certain improvements, taxes, and expend- 
itures, whereas he ought to have found that the said Giles is entitled 
to the sum of one thousand dollars, that being the value of the 
buildings standing upon certain of the premises here in question at 
the death of the said Jacob Dawson, in addition to the said rents 
and profits 

Thirtieth exception. For that the said master in and by his said 
report has found that the said Cheeney, ac nderson, and Woods, re- 
spectively, are entitled to be allowed, and the said master has allowed 
to them, the value of the improvements made by them on the said 
several parcels of claimed by them respectively, whereas he should 
have found that they are not entitled to any allowance whatever on 
account of said premises. ; 

Thirty-first exception. For that the said master in and by his said 
report has found that the said several defendants in the cross-bill— 
that isto say, said Owen and Oakley, Little, Alexander, and Stuart— 
are entitled to and ought to be allowed the value of the improve- 
ments upon the several tracts of land claimed by thetn respectively, 
without regard to the amount of the rents and profits reeeived by 
them from the said lots of land, whereas he should have found that 
neither of them is entitled to any allowance on account of said im- 
provements upon the lot claimed by him, or, if entitled to any, 
then not beyond the sum which he has received from the rents and 
profits thereof. 

Thirty-second exception. For that the said master in and by 
845 his said report has not found that the said Giles was entitled to 
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a proper and reasonable interest upon the rental value of said prem- 
ises and the value of sald premises found due Upon said premises 
each vear. 

Thirty-third exception. For that the said master in and by hissaid 
report has taken into consideration matters and things of which 
were not referred to him. | 

Wherefore the said Ezekiel Giles doth « xcept to the said report, 
and appeals therefrom to the judgment of the court. 

L. C. BURR, 
Nol. for Exceptant. 

J. M. WOOLWORTH, 

Of (Counsel. 


Upon the back of said exceptions appear endorsements in) words 
and figures following, to wit: No. 202, F. In U.S. ciret ct. Little 
Us. Gril ~ ana Giles Us, Little. xceptions LO reper, wR U. Burr, sol. 
forexcep. J. M. Woolworth, of counsel. Filed Nov.17, 1583. Elmer 
D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 8th dav of December, 1583, 
exceptions LO report ot special master were filed in said ease, which 
said exceptions are In words and figures following, to wit: 


In the Cireuit Court of the United States for the District of Ne- 
braska. 


SAMUEL W. LITTLE eé al. 
vs. . Original Bill. 
EZEKIEL GILEs et al. J 


KZEKIEL GILEs et al. 
ng. .Cpross-bil I. 
Samuet W. Lirtce et al. } 


Exceptions severally taken by Owen and Oakley, Martha Alexander, 
S. W. Little, A. P. S. Stewart, and W. J. Van Dorn and G. W. 
Lashus, being complainants, with others, in the original bill and 
defendants, with others, in the cross-bill, to the report made by 
W. R. Kelly, Esquire, special master of this court, to whom this 

cause stands referred, 11) pursuahice of the decree of this 

S46 court, bearing date June 14th, 1855. 


Exceptions taken by (owen and Oakley. 


First exception. For that the said master hath in and by his re- 
port certified the value of the permanent improvements On the 
premises, “eighteen feet and nine and one-half inches off the west 
side of lot five and eight inches off the east side of lot six, bloek 
fiftv-four, in Lincoln, to be $3,100.00, whereas the said master ought 
to have certified and found the value of the permanent improvements 
on the said last-deseribed premises to be 84,500.00. 

Second exception. For that the said master hath in and by his 
report ccrtified the value of the said lot, “eighteen feet and nine and 
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ants, against whom such suits were brought in this court for rents 


and profits, and as against the othe rs of su I) vccupants, from the 


date of thie fila og of their original petition in the district eourt of 


Lancaster county, Nebraska, whereas the said master ought to hthe 
found and e rtified that sald Gril s, under the oe Ups Ing claimants’ 
laws Ol Nebraska, is entith d to recover agalnst thi value of said Ssey- 
eral improvements the net annual value of the rents and profits of 
the said premises without the improvements, and that he ts entitled 
to recover rents and profits from the date only of the service of the 
subpoena issued upon the cross-bill of I 

eral claimants, or from the date of th 
claimants to said cross bill. 

Sixth exception. For that the said master hath in and by his said 
report certified and found that under the occupying claimants’ law 
of Nebraska sald Giles will also 


4 | 
ul 
| 


| ae 
zeKiel Gilles upon sald sey- 


¢ cl] pearance ol thie = veral 


ce entitled toa judgment in his 


lavor tor any balance of rents and profits due him from any occu- 


pants over the vVaiue of such Ltn pros ments, Whereas sald master 


ought to have certified and found that under the occupying claim- 
ants’ laws ot Ne braska said Gril s will not be e1 titled LO any judg 
ment in his favor against any of said claimants of said lands unless 
the rental value of said tracts without the Improvements after the 
date ot the filing oO] thie cross-bil] hie rein by | ( kiel Giles. eres 
prior to the 3lst day of December, 1582, exceed tli value of the im- 


provements OF sue occupant, and that said Giles will not be en 
< - dl na et “7 
titled to any judgment in his favor, except the value of the build- 


ings and improvements of such occupant Is less t 

value of the rents and profits of said premises while the sar 
" ’ ° . a i ;" 41 . Ri ‘ 

been occupied by him after the filyng of the cross-bill herein. and 


prior to December 3lst, 1582. 


349 Exceptions taken by S. W. Lit 
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Psi CXCOT)I (1) tol that the said lil ‘ ; i a ind D\ his said 
} 1 } ; } 
report eoertined the vaiue ot tii permanent hiprovements on the 
premises, lot six (6), block fifty-four (o+), except eight (8) inches of 
? ; } } ; 3 ; ' | 
the east side thereof. to be S4.500.00. whereas th “ald Inaster ougtit 
p em ca ] ae 7 cop let | _ , of 3 — 
to have certihed and found tli Valle O] Lit nine lM prove- 
> i A as MM ae me Ss oo te Se. eee 
ments on at Silidi prerhiist Sty i ive LELOULS. it] Ive TUL read CGOLLUPs 


(5500.00 


' 
Second exception. For that the said 1 ih in and by his 
. . } ' , . 

Salad FCport cel ified the value of the said I {) NOCK TLItv-Ioul 

(54 ‘ cevhht (RN amaeha . 4) ~ 1 , 4 

(O4¢), LINncOIN, except elg@ht (O) MCHuesS OL OF THC Cust sia nereol. to be 
_- _-— } : } 3 } | : ! i ez aw ! i} . 

S.470.00. nve thousand tour hunared ana seven live dollars, with- 

. } ’ 
out the improvements, whereus the said ti “=Le] ht to have found 
i 
‘ i an ' r+, I | rs lay “0 | | . it} Bay «€UFE ')} ‘ ’ ' 
and certined the value of sald iol Withoul Lif Wprovements to ve 


$4930.00. four thousand nine hundred and thirty dollars. 

Third exception. For that the said master hath in and by his said 
report certified that in finding the values of said buildings—that is 
LO Say, the lasting and valuable Improve ments uy] Ol the s veral preti- 
ises 1n question in this case—lhe hath based his hndings Upon the 


testimony of the witnesses Roberts, Hiltner, and Cook alone us to 
the values thereof, as the best evidence thereof, and that the testi- 
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the other witnesses a 
doth 


monyv ol 
did not eonsider: and 

| . . : } alll 
now rercu the hie re WILD Salad 
the following-named wit 
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estimony as to the values ol 


_ | * 
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’ , t 
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850 ~~ spectively, in equity .« 
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their grantors put upon sald 
e of said improvements, 
the rents 
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lowed as compensatl 
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and that he should | 
said premise by him received 
St 
said master ought LO have 4) 
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ing these several claimants 
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permanent and lasting chai 


‘ ] ] ;, 
entitled LO pe Col 
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Wpon sald prenilses LO the ill 


provements, less the It ntal Val 


upon which said improveme} 
and reported that S. W. Little 
pensation for said improvems 
meoaars, a sum of 
the ren 
1882 the sum of 8636.00. 


Kifth 


exception. or that 


said re port certified that under the occupying 
State of Nebraska the said G 


value of said several im pro 
rents and profits which the 
afte r hi iViInYg r received notice « 

cess in the said 


S51] against whom such su 


, . } . ; i] . i" . } , 
and pronts, ana as against the others of such oce 


the date of the filing of the 
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claimants’ laws of Nebraska, i 
of said several] 
profits of the Si] premises \ 
Is entitled to recover rents 
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und and certified that in this proceed- 


is to sald several tracts of land are re- 
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caer that this defendant produced 
and material 


5s, who gave competent 


said buildings Ol} the sad pore mises, 
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nent and lasting character by them or 
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le present value of such im- 
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I original petition Ih the district court 


Nebraska, whi reus the said master ought LO 


hat said Giles, under the occupying 
is entitled to recover, : against the value 

the net annual value a the rent sand 
vithout the lmiproveinents, and that he 
ind profits only from the date of the 


service ot the subpcena issued upon the CTOSS- bill of kKezekiel Giles 


upon said several claimants 
the several complainants to s: 


, or from the date of the appearance of 
aid cross-bill. 
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Sixth exception. For that the said master hath in and by his 
said report certified and found that under the oceupying claimants’ 
laws of Nebraska said Giles will also be entitled to a judgment in 
his favor for any balance of rents and profits due him from any 
occupants over the value of such improvements, whereas the 
master ought to have certified and found that under the occupying 
claimants’ laws of Nebraska said Giles will not be entitled to any 
judgment in his favor against any of said claimants of said lands 
unless the rental value of said tract without the improvements, after 
the date of the filing of the eross-bill herein by suid Ezekiel Giles, 
and prior to the 3lst day of December, 1582, exceed the value of 
the improvements of such occupant, and that said Giles will not be 
entitled to anv judgment in his fayor, except the value of the build- 
ings and improvements of such occupant is less than the actual 
value of the rents and profits of said premises while the same have 
been occupied by him after the filing of the cross- bill herein. and 
prior to the 5ist day of December, 1852. 

852 Exceptions taken by Martha Alexander 

First exception. For that the said master hath in and by his said 
report certified the value of the permanent improvements on the 
premises, 15.65, fifteen and sixty-three one-lhundredths, feet off the 
west side of lot four, and 6.25, six and twenty-five one-hundredths, 
feet off the east side of lot five, in block fiftv-four (54), Lincoln, to be 
$2. 600.00, whereas the said master ought to have found and eerti- 
fied the value of the permanent Improvements on the said last-de- 
scribed premises to be $4,000.00, 

Second exception. For that the said master hath in and by his 
said report certified the value of the said lot 15.65, fifteen and sixty- 
three hundredths. feet ott the west side of lot five (>) and O20), SIX 
and twenty-five hundredths, off the east side of lot five (5), block 
fifty-four (54), Lincoln, to be $4,925.00, without the improvements, 
whereas the said master ought to have certified and found the value 
of said lot without the improvements to be 34,400.00. 

Third exception. For that the said master hath in and by his said 
report certified that in finding the values of said buildings—that is to 
say, the lasting and valuable improvements upon the several prem- 
ises IN Cy ue stion in this eause—he hath based his findings Upon the 
testimony of the witnesses Roberts, Hiltner, and Cook alone as to 
the values thereof as ti 2 best evidence thereof, and that the testi- 
mony of the other witnesses as to fhe value of the said buildings he 
did not consider; and it doth appear by the abstract and report of 
the testimony brought in and produced before the said master, and 
now returned here with said report, that this defendant produced 
the following-named witnesses, who gave competent and material 
testimony aus to the values of said buildings on the said prem- 

Ises. 
853 Fourth exception. For that the said master hath in and 
“by his said report certified and found that in this proceeding 
these several complainants as to said several tracts are, respectively, 
in equity, entitled to be compensated for the improvements of a per- 
71—648 


ety? S WwW. LITTLE ET AL. VS. EZEKIEL GILES ET Al 


‘ ; " | c.vy ; » * 
Pia ‘ la tit ne ChHarat C] i) Lnem o igs Praiivol pot ' Upon 
? i 
+ * : + _. ’ ‘yt Y 
SELidi ie i i iit) ‘) i ‘ sri - tit ' Li Ue Silidi i Lproye- 
} r ; , +} 
. i ' : s ; ) t; ' 
ments 1; ii vé ()T'é ~ , f H i i OoLitiCy i('s ae i iTS i Slices, Lili 
' 
. ; , j ‘ ‘ ‘ 
prow » i } CS ii lh); i ctitt i (4cLL0C Sa (i ts LCS i { thereto 
7 
j ‘ a : : ; " 
iC led i that \I rbnba zilexXanaer snouid yf bowed is COTMPpeti- 
“ ° ’ 
+ ' ' at | BE ' \ 1 - } 
SAtl HnprovemmMents ees) 8 ¥ ~_AL DULiiG oP put LPP On) clLiti 
. 2 } } i) 7 ’ i | aly t | 1" ; sane. mm, CC OO) TERTE i] ul } 
it »\ iii STTALILOTS, ULI Vail DESC E CUI, VET Oa. alias tidal “iit 
, ‘ | , ’ ; ; . ’ . 
' | ‘ , i. 4 ; . 
snould be charged with the nts, issues, and profits of said premises 
} ] } } ! >} 
’ v7. i 3 ; 
by her received and by her egrantors 1 ived from June loth, ISSO 
| 7 ’ 1 P4144 95 } ’ ’ 
to Vecembi ol LOol, D Y 882.444.2090, Whereas the sald mastel 
; 7 ' 
4 ‘ ; + * 5 sy ' >)? " 
ought to have 10u ' <= CC] OU at in this proceeding these 
' t zz i . | ' | ) ; _. ntitl 
—“eVyerau Lhe seer | ‘ — } mal ‘ =< , aaa ‘ ' > ‘ if gue . oe, ' t*ii ibiec’t 
} yi ; ' } ' ° + | : ‘ ' > 7 ’ " ;* " . ; ] ] r 
to be compensated tor the lmprovements OF a permanent and lasting 
i ‘ ; 
. : . ’ 
. <>} e. .* . » © Fs mB @ . ? .% " " _¥* . ‘ ' 
chara C] w\ them Or viel! orantors pul Uprotl Sctici DPCUIISCS LO Live 
‘ a . . . ~. , 
amount of the present vaiu i such improvement, less the 1 ntal 
: 
, a } Y ; . } , 
tralia ee “} . > | } ? rr yy? eS ¢ (ry na 11? ? ' hited iidl 
YaliUuv VI Scalitd SCYVYCTal IOUS OF Pate i ij OOUL LEGG LEPCPTL Wibitil Mat 
+ 
| ; , , , 6 , } , 
, : 
iT} tt} ' ‘ - Hay Site wate —PiOollid) il V4 COLL TIC) Bete i 1 ia (] oer. 
i 
\ +} | } 1 ' } 
H | 14 ,% . 
a*5 ‘ bial ‘Gr X ] ' ¢] Ne. moOuid nave ICU LI a . wtti if) Ccplilt » CO} }y ‘- 


sation tor sald improvements put Upoh said lot DV her erantor the 
? + | ’ n i +A ; +] } Fr 

value thereof, the sum of $4,000.00, and that she should be charged 
° ? } . eae ] : ‘ | 

with thie rental value of said lot trom June sth. isd. to Decem bet 

sist, 1SSZ. the sum of SoO09.00. 


aber Wy - ; . ‘ . > : } " on ,»% ° } — + 
Fifth exception. For tha sald master hath in and DY his sala 


‘oC } } ’ \ 
report certifed that, unde! bine OCccupyIng cialnants laws OF Un 
x } } ] : } } 
state of Nebraska, the sald Giles sentitied to 


recover ag 3] 

SdD4 the value of the said several improvements the net annu: a 
Valu QO] the rents and profits which in cia occ upants have 
severally received after having received notice of the said Giles 


title by service of process in the said suits of Giles against said 


several claimants against whom such suits were brought in this 
court for ! nts and profits. and as against the others of such oceu- 
pants from the date of the filing of their original petition in the 
district court of Lan ster county, Nebraska, whereas the said maste1 
ought to hav ind and certified that said Giles, under the occupy- 
Ing Ciaditti its iaws oO] Nebraska is entitied LO recovel AcAlNSI thy 
valu {f said several improvements the net annual value of thi 
rents and profits of the said premises without the improvemen 


appearance or the seve ral 

Sixth exception For that the said ma r hath in and by his said 
report certified and found that, und | . 
of Nebraska, said Giles will a a pert yor to a judgment in his 


favor for any balance of rents and profits due him from said claim- 


ants over th value of such improvements, whereas the said muastet 
ought to have found and certified that, under the occupying claim- 
ants’ laws of Nebraska, said Giles will not be entitled to anv judg- 
ment in his favor against any of said claimants « f said lands unless 
the rental value of said tracts without the improvements, after the 
date of the filing of the cross-bill herein by said Ezekiel Giles, and 
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prior LO the olst day of December, LSS. exceed the value ot the im- 
provements of such occupant, and that said Giles will not be 
SOO entitled to any judgment in his favor exe pt the value of the 
buildings and improvements of such occupant is less than 
the actual value of the rents and profits of said premises while the 
Siilhe have been occupied by him atte r the filing of the cross-bil] 
herein and prior to Decem! er olst, 1SS2 


exceptions taken by A. P.S. Stewart 

First exception. or that the said MNastel hath mn ana by his said 
report ct rtitied the value of the perma lit improvements (1) the 
premises, the west half of lot t | iree (5) and nine (‘) feet and thirty- 
one hundredths off the east side of lot four (4), bloek fifty-four. (54), 
Lincoln, Nebraska, tO he 83 970 (V1) where 1S the eaic master ought 
to have certified and found the value of the permanent improve- 
ments of the said lot last deseribed to be 84,500.00. 

Si cond exception. lor that the said master hath in and by his 
said report certified the value of | Q lot, the west half of lot 
three (3) and nine and thirtv-one hundredths, Wold, feet off the east 
side of lot four (4), block fifty-four, Lincoln, Nebraska, to be, without 
the improvements, $4,907.25, four thousand nine hundred and seven 
dollars and twenty-five cents, whi reas the sald master ought to have 
found the value of said lot without the Improv ments to be 84,400 00. 

Third exception. For that the said master hath in and by his said 
report certified that in finding the values of said buildings—that is 
to say, the lasting and valuable improvements upon the several 
pore Mises In question in this case—he hath based his findings upon 
the testimony of the witnesses Roberts, arrest r, and Cook alone as 


a 
~ 
/ 
9 
“ 
mt 
me 
= 


Lo the value “ tha reot ils the hest evidence thi ‘eof, anc that the testi- 
mony ot the oth: r witnesses as to om values of the said build- 
S56 ings he did not consider; and it doth appear by the abstract 


thre haster, and how returned here with sal rt port, that this de- 
fendant produced the following-named witnesses, who gave com- 
petent and material testimony as to the values ol] said buildings On 
the sald premises, 

Fourth exception, lor that the said master hath in and by his 
said report certified and found that in this proceeding these several 
complainants as to the said several tracts are respectively, in equity, 
entitled to be compensated for the improvements of a permanent 
and lasting character by them or thei oranwtors put upon said 
premises to: the amount of the present value of said improve ments, 
as thereinbefore severally found, less the rents, issues, and profits of 
suld premises, from and after the date said Giles title thereto accrued, 
anid that A. P. Ss. Stewart should be allowed as compensation for the 
improvements—the Redford building—put upon said lot by his 
LYTaltors, the value thereot being SSO) OO. and that he should 
be charged with the rents, issues, and profits of said premises by 
him received and by his grantors received from June 15th, 1880, 
Lo Dec hiver ost. ISS2. being Ss? PO OU whereas the said Pheaster 
ought to have found and certified that in this proceeding these 


, 


apie nse 
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several claimants as lo sald several tracts are respectively, in equity, 
entitled LO be compe nsat ted for the improve ments of ad pe rmanent and 
lasting nature by them or their grantors put Upon said premises LO 
the amount of the present v: alue of such improvements, less the 
rental value of the said several lots or pares Js of ground upon which 
said improvements have stood, and he should have found and re- 
ported that A. P. S. Stewart should be allowed, in equity, as com- 


pe nsation for said improvements put upon sald lot by his pyran t 
the value thereof. the sum of 4 | 500.00. and that he should be 
charged with the rental value of said lot from June 13th, 


So7 ISSO, to December 51st, 1582, the sum of $509.00. 

lifth exception For that the said master hath in and by 
his said report certified that under the occupying claimants’ laws of 
the State of Nebraska the said Giles is entitled to recover against the 
value of the said several imiprovenients the net annual value of the 
rents and profits which the said-occupants have severally received 
after har LY received notice of the sald Giles’ title by service of 
process in the said suits of Giles against said several claimants, 
against whom such suits were brought in this court for rents and 
profits, and as against the others of such occupants, from the 
date of the filing of their original petition in the district court of 
Lancaster county, Nebraska, whereas the said master ought to have 
found and certified that said Giles, under the OCCU} Ing claimants’ 
laws of Nebraska, is entitled to recover against the value of said 
several Improvements the net annual value of rents and profits of 
the said premises without the improvements, and that he is entitled 
to recover rents and profits only from the date of the service of the 
subpoena issued Upon the cross-bill of Ezekiel Giles Upon sald sev- 
eral claimants, or from the date of the appearance of the several 
claimants to said cross-bill. 

Sixth exception. For that said master hath in and by his said 
report certified that under the occupying ¢laimants’ laws of Ne- 
braska said Giles will also be entitled toa judgment in lis favor for 
any balance of rents and profits due him from said claimants over 
the value of such improvements, whereas the said master ought to 
have found and certified that under the occupying claimants’ laws 
of Nebraska said Giles will not be entitled to any judgment in his 
favor against any of said claimants of said lands, unless the rental 

value of said tracts without the improvements, after the date 
858 of the filing of the cross-bill herein by said Ezekiel Giles and 

prior to the 3lst day of December. 1882. exceed the value of 
the improvements of such occupant, and that said Giles will not 
be entitled to any judgment in his favor, except the value of the 
buildings and i) uprovements of suc ‘h oee upant Is le 8s than the actual 
value of the rents and profits of said premises while the same have 
been occupied by him after the filing of the eross-bil] herein and 
prior to December sist, 1882. 


Exceptions taken by W. J. Van Dorn and G. W. Lashus. 


For that the said master hath in and by his said report certified 
that the nursery stock now on the southeast quarter of the southeast 
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quarter of section thirty-five (35), township ten (10), range six (6) 
east, being improvements on said land, is personal property, remov- 
able from said land without any injury to the estate, whereas said 
master ought to have found and certified that said growing trees 
were lasting and valuable improvements, enhancing the value of 
said estate in the sum of $1,454.45, for which said Van Dorn and 
Lashus were entitled to compensation under the occupying claim- 
ants’ law and under the rules in equity. 

Wherefore the said Owen and Oakley, S. W. Little, Martha Alex- 
ander, A. P.S. Stewart, and W. J. Van Dorn and G. W. Lashus sev- 
erally except to the said master’s report, and humbly appeal there- 
from to the judgment of this honorable court 

WALTER J. LAMB, 
T. M. MARQUETTE, 
N.S. HARWOOD, anp 
JOHN AMES, 

Sol’s for Defendants. 


Upon the back of said exceptions appear endorsements in words 

and figures following, to wit: No. 207, F.  S. W. Little e¢ al. vs. E. 

Giles et al. E. Giles et al. vs. 8. W. Little. Original bill and 

Sov eross-bill. Exceptions to report of special master riled Dee. 

S. 1883. Elmer D. Frank, clerk. W.J. Lamb, T. M. Mar- 
quette, N.S. Harwood, and Jolin H. Ames, sol’s for defendants. 


Thereupon, afterware ls. to wit. on he ist « lav ot Ju ly, ] SS 4 a 
motion to withdraw two deeds from files were filed in said ease, 
which said motion is in words and figures following, to wit: 


In the United States Circuit Court for the District of Nebraska. 
GILEs vs. LITTLE et al. 


Comes now the said Giles and moves the said court for an order 
that the clerk of this court make a true copy of the original deed 
put in evidence by said Giles of Minnie Dawson to sald Giles and 
the deed of said Burr and Wheeler to Carlos C. Burr, and that the 
said Giles may withdraw said deeds from the files of this court. 

L. C. BURR, 


Attorne i/ for (iil 8. 


Upon the back of sald motion appear endorsements in words and 
fivures following, to wit: (riles US. Little ('ross-bil] Motion to 
withdraw two deeds from files. Filed July 1, 1884. Elmer D. 
rank, clerk. L. C. Burr, for Giles. 

Thereupon, afterwards, at the May term of said court, on the Ist 
day of July, ISS4, the following proceedings were had, as appears of 
record on folio 433, Journal “I,” of said court, to wit: 


S. W. LIt? ze et al. 
VS. .902. F. 


EzZeKIEL GILeEs e¢ al. } 


On motion of L. C. Burr, solicitor for the defendants, it is ordered 
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by the court that said defendant have leave to withdraw from the 
records herein certain original deeds by leaving certified copies 
thereof on file 


Si) Suir reupon, att rwarads, to Wil, On the oth day ol Septem ber, 
‘ } ] 4 ] " ; . 4 ’ . ae 
ISS4, amendments suggested to decree were filed in said case, 


which said amendments are in words and figures following, to wit: 


In the Circuit (Court ol the lL nited States, District of Nebraska. 


EZEKIEL GILES 
vs. -Original Bill. 


SW. Littce e al.. D. B. ALEXANDER ef al. 


S. W. Lirtrre et al. 
18 Cross-bill. 


EZEKIEL GILES. } 


Amendments suggested by S. W. Little e¢ a/. to the draft of the final 
decree submitted this 5th day of Sept., 1884, by solicitors for Giles, 


. 


complain int in cross-bi 
Ist. We submit that the dratt of the deeree should contorm to the 
report of the master, which is confirmed by the decree. 


ii 


Yn. That thie di cTee should be cltiit na (| as to (wen and Oakley 
11) this: that w hie reas sald decree directs that sald (riles should rCe- 


i 
COVer of sald (Owen and Oak | \ the SU of S7 41.64 dollars. it should 
be amend d to contorm to the hnding of snd master, who SLaLeS the 
account thus: by pave 25 of report ii finds that said Owen and 
Oakley should be charged with rents the sum of $5,216.82, and be 
credited with the value of the 1mprovements the sum 3,100 
a” eAQ — 
- - - . ede be ie) 


And with taxes (p. 27) 


Total aM : name 


And sald deere should by amended s() that Said Giles should be 
decreed LO pay tosaid Owen an { oak Le \¥ the difference LO tha ir credit. 
the sum of $242.91, and that they should have a lien on said prenmi- 
ises therefor: and said decree should be amended so that said 
861 Owen and Oakley are charged with the rents of said build- 
ing only, as found by said report, from the 13th day of June, 
ISSO, the date of the filing | of said cross-bill. 
ord. That the said decree should be amended in this: that whereas 
by the report of the referee and master the value of the improve- 
ments placed Ol) lot 6. block 4. by s. W. Little Was found LO be 
$4,500, said decree plac d the same at 4.200, and the same should be 
amended in such particular 
And whereas said report states the account between 8S. W. Little 
and said premises as follows: 


Value of improvements placed thereon... sain acl seaniaiaiiinaibin i lalla il 4.300 
Rents ree’d from June 13, 1880_- in aaeesisthointideatiinsics Gankbauaccad. ann 


motes 


I a ee 
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Said decree orders judgment against said Little in the sum of 


$7262.50, and the same should be amended so iliat said Little has 
a deeree in his favor for the sum of 8487.50 and a lien on the said 
pra mises the I" for, and sic decree should ALSO he amended tO Con- 
form to said report, and should charge said Little only with rents 
from June 13, 1880, the sum of 83,812.80 

ith. That the said decree should be amended in this: that whereas 
by the said report the value of the improvements on the Martha 
Alexander lot was stated and reported to be the sum of $2,600, and 


the amount of rents received by her to amount to the sum of 


$2,444.25, leaving a balance due her of the sum of $8155, said de- 
cree finds due from her to said Giles the sum of $545.25, and the 
said decree should be amended to conform to the finding of said 
report, and should find her chargeable with the rents on said prem- 
Ises only from June 13, 1880. 

doth. That said deeree should also be amended touching the prop- 
erty of A. P.S. Stuart, whose account by said report stands thus: 


S2 Value of lis improvements, the sum of san cas: 
OE OO LENS OSES : . 1.3864 
* dere 
-— «> anos ne ot a ee a a ls es es Gc es es ns e bede 
namnenpenenennge 2 23 
Balance - in canine eicelleaa aati ‘n 1.157 
And that he has paid taxes the sum of ‘ me Dil OD 
TG ae 1.7OS 5o 
That said decree should be amended to contorm to suid report, 


and find due said Stewart the sum of $1,708.55, and it should give 
him a lien on said premises therefor. 

6th. That said decree should be amended as to said Hawley and 
made conformable to said report in this: that said Hawley, by said 
report, is only charged with eight hundred and forty dollars 1 
rents and is credited with seven hundred and forty dollars for his 
improvements and S66.11 for taxes paid by him, with interest 
thereon, leaving a balance of only the sum of 833.89, whereas said 
decree charges him with the sum of $200. 

7th. That said decree should be amended In this: that it should 
rive each of the said respondents to the cross-bill lens on said sev- 
eral tracts of land upon which they have paid taxes for the amount 
thereof. 

Sth. That said deeree should not charge the respondents to the 
cross-bill with the rents on their own money invested in the build- 
ings, but should charge them only with a fair rental value of what 
belonged to the complainant in the cross-bill, the several lots. and 
sald deeree should be amended throughout In this particular; OT == 
this be not done, it should give the several respondents credit, with 
interest, upon the value of their several buildings from the 14th day 
of Dee., 1879 


~ 
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9th. That said decree should be amended so as to conform 
S65 to said report and state and find the values of said several 
lots and lands and the rental value of each without the im- 
: prov ments since Dee. 14, 1879. 
{Oth. That said decree should be amended us to said several lots 
of Snow, Warder, Arthur, Cheeney, Austin, and Woods and others, 
and state their value, and should not allow any rents for the same, 
or, if any, not more than 7 per cent. interest on the values of said lots. 
and said decree should be so amended as to give each of said parties 
a decree for the value of their improvements as found by the master, 
and liens of said several lots for the same, and taxes they have sev- 
erally paid thereon with interest until paid. 
llth. That said decree should be amended wherein it directs that 
any and all of the moneys in the hands of the receiver be paid to 
said Giles, and he should be directed to hold the same to abide the 
final decision of this cause in the Supreme Court of the United 
States. 
12th. That said decree be amended in this: where it requires any 
party appe aling to give bond for costs. 
13th. That said decree be amended wherein it allows any sum to 
the guardian ad litem as costs as unauthorized. 
14th. That the following amendment be appended to said decree: 
And thereupon, upon the signing and filing of said decree, come the 
complainants in the original bill and the respondents in the cross- 
bill, by their attorneys, Walter J. Lamb and John H. Ames, and in 
open court prayed an appeal from said decree jointly to the Supreme 
Court of the United States, which said appeal is by the court hereupon, 
upon consideration of said prayer in open court, granted and allowed, 
and also upon the signing and filing of said decree come the fol- 
lowing-named complainants in the original bill and respondents in 
the cross-bill, to wit: A. P.S. Stewart, Samuel G. Owen, and R. 
864 H. Oakley, Martha Alexander, Samuel W. Little, and Allen W. 
Hawley, by their counsel afor aid. and each separately and 
severally mn Open cour prayed an appeal from said decree to the 
Supreme Court of the United States, which appeal to-each of said 
parties severally is, upon consideration of-said prayer in open court, 
granted and allowed. And thereupon, upon application of each 
of said appellants I Open court al the time aforesaid, it is ordered 
the court here that a supersedeas bond, with sufficient surety, to 
be ap proved In each case by the yur lve of this court, be vive nh upon 
sald joint appeal by said appellants in the sum of $2,000, and by each 
of said se oo ite appe llants upol ) his said se par ite appe al In the sum 
of $500, with condition the rein written, as by statute in such case 
provided ; and it is further ordered by the court here that upon the 
filing of said several bonds as aforesaid all proceedings pursuant to 
said decree be staved and writs of restitution of the premises in said 
decree described shall be withheld during the pendency of said ap- 
peal ; and it 1s further ordered that the receiver heretofore ap ypotnte “«] 
in this cause be and re mi in In possession of said premises, and every 
— of them until otherwise ordered. 
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Upon the back of said amendments suggested to decree appear 
endorsements in words and figures following, to wit: No. 202, F. 
Little et al. vs. Giles et al. Giles vs. Little et al. Amendments sug- 
gested to decree by Jno. H. Ames and W. J. Lamb, respond’ts’ 


sol. Filed Sep. 5, 1884. Elmer D. Frank, clerk. 


865 Thereupon, afterwards, at the said May term of said court, 

on the 5th day of September, 1854, the following proceedings 
were had, as apears of record on folio — Journal “I,” of said court 
to wit: 


Decree. 


S. W. Litrte,SamMvuet ArsBuck_e, D. B. ALEXANDER, - 
A. J. Sawyer, 8. G. Owen, Lorenzo Assmesson, R. 
H. Oakley, Sarah J. Purcell, A. P. 8S. Stewart, 
Thomas R. Clark, Mary A. McElhinney, D. C. 
Kinsell, Hannah Selwood, Alexander C. Huestes, 
Allen W. Hawley, W. J. Van Dorn, G. W. Lashus, 
Charles D. C. Huestes, A. F. Lewis, Samuel Ar- 
thur, G. F. Thornton, Sarah Cummings, William 
H. Rundell, Jacob Freedman, O. P. Austin, J. A. 
Buckstaff, Mary T. MeNair, George D. Camp, Wil- 
ber F. Kellogg, Elizabeth N. Chase, Sarah A. Ga- 
ble, Samuel Aughey, Clarinda A. Bumstead, Eliza- 
beth Paden, Martha E. Snowden, Thomas Woods, 
Joseph Hoagland, Eliza W. Pillsbury, Henry Y. 
Hoagland, W. S. Garrison, C. L. Hooper. 5. EB. 
Story, V. E. Farmer, Josephine St. Louis, Frank 
J. Wassika, Ellen N. Miller, John H. Sechwabold, | Original Bull. 
Helen Webber, Samuel Henderson, Christian { 202, F. 
Bohlman, Joseph Richardson, Patrick Lyons, W. 
Sandford Gee, Allen Cogswell, M. B. Cheeney, 
Mary EF. Maloney, Emma A. Beach, Barreit F 
Loath, Francis D. Howell, L.S. Howell, Samuel! 
1). Bacon, Henry S. Gordon, Kkxecutor of the Ks- | 
tate of is. H. ‘Tuttle, Deceased : Jacob ie edman., 
Samuel T. English,Guy A. Barnum, H. C. Snow, 
George Warder, D. D. Muir, George W. Sever- 
ance, Rody A. Prindle, Mina W. Brown, W. J. 
Van Dorn, and G. W. Lashus, Martha Alexander 

Us. 

Ezekiet Gites, L. C. Burr, H. H. WHererter, AL- | 
bert L. Dawson, M. C. Dawson, William R. Daw- 
son, Sarah H. Dawson, M. S. Dawson, A. A. 
Kniceley, William A. J. Goodwin, Melita C. D 
Tillman. 


72—648 
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S. W. Lirrie,. D. B. ALExANpDeER, and Martrna, His 
Wife; S. G. Owen, R. H. Oakley, Sarah J. Pur- 
cell, A. P. Stewart, Mary A. Mcklhinney, Alex- 
ander ©. Huestes, W.J. Van Dorn, G. W. Lashus 
Charles D. C. Huestes, Samuel Arthur, Jacob 
Freedman, O. P. Austin, Sarah A. Gable, Samuel 
Aughey, Clarinda A. Bumstead, Martha Snowden, 
Charles C. Snowden, Thomas Woods, W.S. Gar- 
rison, >. I. Lory, John Li. Schwabold, Samuel 
Henderson, Joseph Richardson, M. B. Cheeney, ¥ 
Mary E. ee ne 


( ‘ross-bil] 


the 1D state of . H. Tu , Deceased; Guy A. Bar- 
num, H. O. aaa George Warden, Rodv A 
dhe ey ules Hanna, Mary A. McSweeney, | 
and All . Hawle AY 


onal At i ee NRE FB the 
special master and the exceptions of the several parties thereto, and 
were argued by Mr. Lamb on behalf of the defendants in the cross- 
bill and the plaintiffs in the original bill, and by Mi SSrs. Woolworth 
and Burr on behalf of Ezekiel Giles, plaintiff in the cross-bill and 
defendant in the original bill, and the other defendants in the origi- 
nal bill, and thereupon it is ordered that the several exceptions filed 
to the said report by the several excepting parties be, and the same 
are, overruled, and thereupon the court finds as follows : 

1. Mrs. Editha J. Dawson was married to the said Pickering in 
the pleadings and the said report mentioned on the 14th of Decem- 
ber, A. D. 1879. 

The date 1S of the several deeds made by the children of the Les- 
tator, Jacob Dawson, to the said Burr and Wheeler, and by the said 
Burr and Wheeler to the said Giles were as sore? 

William R. Dawson and Sarah H., his wife; Melita C. Dawson, 
and Mina S. Dawson to said Burr and Wheeler September 15th, 
L879. 

Albert L. Dawson, Mahala, his wife: Evaline M. Dawson Knice- 
ley, and A. A., her husband, to said Burr and Wheeler September 

15, 1879. 
S67 c. Burr and Wheeler to Giles, April 27th, 1880. 
d. Melita C. Dawson Tillman to said Giles, January 2, 1882. 

The defendants in the said cross-bill have, since the remarriage 
of the said Edith J. Dawson, paid taxes as follows: 

a. 18 feet and 9 inches off the west side of lot 5 and 8 inches off 
the east side of lot 6, in block 54, paid by Owen and Oakley for the 
ee SS ee oy RS ee November 8, 1882,$194.25— 
total, $359.73. 

b. The west half of lot 5 and 9.31 feet off the east side of lot 4, in 
block 54, paid by T..F. Sherwin for the year 1880, July 2nd, 1881, 
$377.50; for the year 1881, paid by A. P.S. Stuart, November 8, 1882, 
$194.25, 
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C. Lot 4, in block ol, Dawson’s addition to South Lincoln Tax 
of 1880 paid by Owen and Oakley, May 5, 55, $11.52 

d. Lot 3,in block 31. Tax of 1880 paid by D. Bb. Alexander, May 
6, 1881, $1.48. 

e. On lots 5, 6, 7, in block 36, and lots 1, 2, 5, 4, 5, 6, 7, 8, 10, 11, 
12 was paid by A. C. Huestes for the year 1580, January 14, 1851, 
$11.37: and on the same lots for 1881, Mav 4th, 1SS2, by A. C. 
Huestes, $14.24; and for the same lots for the year 1882 by A. C. 
Huestes, May 17th, 1885, $17.48. 

f All of bloek 39. in Dawson’s addition to South Lincoln, for thé 
tux of ISS], paid October 24, 1SS2. by C. A. Bumstead, 820.75. 

gq. Lots 1, 2, 3, 9, 10, 11, 12, in block 42, Dawson’s addition South 
Lincoln, for the tax of 1880, paid by C. C. Snowden, August 4, ’S1, 
$8.88. | : 

h. Lots 7, 8, 9, block 47, Dawson’s addition, tax of 1880, paid by 
C. C. Snowden, August 4, 1851, $2.67. 

i. Lots 8 and 9, block 41, Dawson’s addition, tax of 1880, paid 

April 12, 1881, by Tlromas Wood, $2.96; the same for 1581, 
SOS paid May 9, 1882, by Thomas Wood, $3.58; the same for 1882 
paid May dist, 1SS5, by Thomas Wood, 84.60. 

j. Lots 10, 11, 12, in block 41, Dawson’s addtion, for the tax of 
1880, paid by Thoinas Wood April ’12, 1581, 811.52; the same for 
ISS1, paid May v 1882, by Thomas Wood, $13.59: same for ISS2, 
paid May 31, 1883, by Thomas Wood, $13.5] 

k. Lots 1 and 2, in block 32, for the year 1880, paid by M. B. 
Cheeney May 5, 1881, $4.53; for the vear 1881, paid and redeemed 
November 20), 1882, 88.70: for the year LSS2, paid by M. b. Cheeney 
May 3, 1883, $7.25. 

l. All ot block Lb, for tax of LSSU. paid July &, LSSI, by H. A. 
Tuttle, $11.82; for tax of 1881, paid July 5, 1882, by H. A. Tuttle, 
$12.94. 

m. Lot 5, block 46, tax of 1881, paid October 16, 1882, by R. 
Prindle, 97 cents. 

n. The southeast quarter of southeast quarter of section 35, town. 
10, range 6 east, tax of 1880, paid May 4, 1581, by Van Dorn and 
Lashus, $21.21; for tax of 1881, paid by Van Dorn and Lashus, July 
31, 1SS2, $61.50. 

o. The west half of southeast quarter, sec 
tax of 15S, paid by A. W. Hawley May 23, 188], $3].19: for tax 
of 1882, paid by A. W. Hawley May 11, 1882, $34.92 

p. The north half of southwest quarter, see. 19, town. 10, range 7, 
included in above. 

q. The east half of west half of the south half of the southwest 
quarter of ‘the southeast quarter, sec. 19, town. 10, range 7, tax of 
LSs0, paid by H. O. Snow March 26, 1581, $2.60. 

r. The west half of the west half of the south half of the south- 
west quarter of the southeast quarter of sec. 19, town. 10, range 7, 
paid by Samuel Arthur March 26, 1851, $2.60; for tax of 1851, paid 

by Samuel Arthur April 25, 1882, $3.60; for tax of 1852, paid 
S69 by Samuel Arthur February 19, 1553, $3.30. 
s. The east half of the south half of the southwest quarter 


Lo, town. 10, range 7, 


Se Sa on 
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of the southeast quarter of section 19, town. 10, range 7, tax of 1880, 
paid by George Warder March 26, 1851, $5.20; for tax of 1851, paid 
by George Warder June 17, 1552, $0.52. 

4. The character and value.of the improvements and the time 
within which the same were made from the death of the testator— 
that is to say, from the 22nd of June, 1869—were as follows: The 
character thereof is set forth in the master’s report correctly, and the 
same were of a permanent and valuable character. 


a. On 18 feet and 9 and one-half inches off the west side of lot 5, 
4nd 8 inches eff the east side of lot 6, in block 54, are structures of 


the value of $3,100, erected prior to 1871 by Cody, grantor of Owen 
and Oakley. 

5. Lot 6, in block 54, except inches off the east side thereof, a 
structure of the value of $4,200, erected by Little in 1578. 


c. Fifteen feet and fy olf the west side of lot 4, s1x feet and fey OF 


the east side of lot 5, in block 54, a structure of the value of $2,600, 
erected by said Cody, grantor of said Alexander, in 1S71. 

d. The west half of lot 3 and 9 inches off the east side of lot 4, in 
block 54, a structure of the value of $3,550, erected by said Cody, 
‘antor of said Stuart, in 1871. 

e. Lots 5 and 6, in block 32, in Dawson’s addition to South Lin- 
coln, a structure of the value of $550. 

f. Lot i‘ nn block 5 VA Dawson’s addition Lo South Lineoln, a struct- 
ure of the value of SOOO, erected in 1SS1. 

g. Lot 6, in block 38, Dawson’s addition to South Lincoln, a struct- 

ure of the value of $350. 
S70 h. Lot 12, in block 41, Dawson’s addition to Seuth Lincoln, 
a structure of the value of $450, erected about 1578S. 
i. The southeast quarter of the southeast quarter of section 35, 
town. 10, range 6, a structure of the value of $100, erected in 1881. 

j. The west half of the southeast quarter of section. 

k. Situated on said premises, in block 54, a dwelling-house of the 
value of $1,000, erected in the lifetime and by said Jacob Dawson. 

D. The rental value and the rents actually recelved by each de- 
fendant and by the receiver, were as follows: 

a. From December 14,1879, by Owen and Oakley, from their said 
premises, $3,841.64, and by the receiver from said property, $645. 

6. By S. W. Little, from same date, $4,562.50, and by the receiver. 
$750. 

c. By Martha Alexander, $3.145.25; by the receiver, $701. 

d. By A. P.S. Stuart from said date, $2,881.50; by the receiver, 
$1.867.00. ) 

e. Van Dorn ana Lashus, between said dates, $360. 

f. By'Allen W. Hawley, $720. 

g. H. O. Snow, between said dates, $60. 

h. S. Arthur, S60. 

i. George Warder, $120.00. 

(). Thereupon it was ordered, adjudged, and decreed as follows: 

l. That the defendants, Owen and Oakley, upon demand in that 
behalf made upon them by the said Giles, or his agent thereunto 
duly empowered, surrender and deliver up unto said Giles, or his 


ru 
=) 


~ 


ss 


¢ 
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said agent, the premises in the original bill and the answer to the 
cross-bill claimed by them on said plaintiff's paying to said Owen 

and Oakley the sum of $242.91 for improvements—that is to 
S71 say, 18 feet 93 inches off the west side of lot 5 and 8 inches 

off the east side of lot 6, 1n block 54, 1n the said city of Lin- 
coln, Lancaster county, State of Nebraska, and that a writ of pos- 
session Isssue out of this court to the marshal to enforce the surren- 


| der thereof, and that the receiver in this cause heretofore appointed 


discharge the tenants of the said premises from the payment of the 
rents thereof, and notify them thereafter to account for and pay the 
rent tothe said Giles as the owner thereof. 

2. That the defendant, S. W. Little, upon demand in that behalf 
made upon him by the said Giles, or his agent thereunto duly em- 
powered, surrender and deliver unto the said Giles, or his agent, the 
remises in the original bill and the answer to the cross-bill claimed 
yy him on plaintiff paying said Little $487.50, balance for improve- 
ments—that is to say, lot 6, in block 54, except 8 inches off the east 
side thereof, in the said city of Lincoln, and that a writ of possession 
issue out of this court to the marshal to enforce the surrender thereof, 
and that the receiver in this cause heretefore appointed discharge 
the tenants of the said premises from the payment of rents thereof, 
and notify them thereafter to account for and pay the rent to the 
said Giles as the owner thereof. 

That the defendant, Martha Alexander, upon demand in that 
behalf made upon her by the said Giles, or his agent thereunto duly 
empowered, surrender and deliver unto the said Giles, or his agent, 
the premises in the original bill and the answer to the cross-bill by 
her claimed on paying to said Alexander the sum of $155, balance 
on Improvements—that Is to say, fifteen and > ‘oo feet off the west 

side of lot 4 and 6 and 1h feet off the east side of lot 5, in 
S72 block 54, in said ¢ ‘ity of Lincoln, and thata writ of possession 

issue out of this court to the marshal to enforce | the ] surren- 
der thereof, and the receiver in this cause heretofore appointed (lis- 
charge the tenants of the said prems es from. the pavinent of rent 
thereof, and notify them thereafter to account for and pay the rents 
to said Giles as owner thereof. 

4. That the defendant, A. P. 8S. Stuart, upon demand in that behalf, 
made upon him by the said Giles, or his agent thereunto duly em- 
powered, surrender and deliver unto the said Giles, or his agent, 
the premises in the said original bill and the answer to the cross- 
bill claimed by him on plaintiff paying said Stuart the sum of 
$1,708.55, bal: ance on improveme uts—that is ” say, the west half of 
lot teen ‘and 9,4, feet off the east side of lot 4, in block 54, in the 
said city of Lincoln, and that a writ of sane issue out of this 
court to the marshal to enforce the surrender thereof. and that the 
receiver in this cause heretofore appointed discharge the tenants of 
‘he said premises from the pavinent of rents thereof, and notify them 
thereafter to account for and pay the rents to the said Giles as owner 
thereof. 

o. It appearing that the said Samuel Henderson has erected upon 
lots 5 and 6, block 32, Dawson’s addition to South Lincoln, improve- 


\ 


dbi4 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 


ments of the value fof ] $550, and this court finding that he 1s prop- 
perly chargea: Hle for the use and occupation thereof from June ld, 
LSSO, to the date of this decree 10 per cent. of the said sum, which 
amounts to $198. upon the payment by the said Giles to the said 
Henderson of 8352, and demand by or on behalf of the said Giles 
in that behalf the said Henderson shall surrender to the said Giles 

the said premises, and writ of possession to compel the said 
3 surrender shall issue out of this court to the marshal, and 


Ss ! 
} ' @eonrs : m.. ae 
cle posit of the said sum of 8352 to the clerk of this court for 


‘ 


the said Henderson shall answer and be taken for due tender thereof 


to him, the said Giles now here in open court electing to have the 
said premises and pay the sum herein charged against him. 

6. It appearing that the said M. b. Cheeney or his grantor have 
erected Upon lot Ohe, IT block oZ ol Dawson's addition to South 
Lincoln, in said county of Lancaster and State of Nebraska, 1m- 
provements of the value of $500, and this court finding that he 1s 
prope riv charg able for the use — ag gma thereof from June 15, 
ISS), to the date of this decree 10 per cent. of said sum, which 
amounts to the sum of SLSO, sao he payment by the said Giles to 


the said Cheeney of the sum of $320, and demand by or on behalf 


of the said Giles in that behalf the said Henderson shall surrender 
to the sald Gril - thi Salta per HlIsSes, and ra | writ of possession to com- 
pel the surrender ther 0} shall Issue out of this court tothe marshal, 
and the deposit of said sum of 8520. to the clerk of this court for 
the said Henderson shallanswerand be taken for duetender thereof to 
him, the said Giles now here in open court electing to have the said 
premises and pay the sum herein charged against them. 

4.048 appearing that the said O. P. Austin has erected — lot Oo. In 

| 


block 38. in Dawson’s addition to South Lineoln improvements of 


the value of $350, and this court finding that he is properly charge- 
able for the use and oceapation thereof from June 138, 1880, to the 


date of this decree 10 per cent. 01 suid sum, which amounts to $108,° 
upon the payment by se said Giles to the said Austin of $242. and 
demand by or o ehalf of the said Giles in that behalf the 
S74 said “sh aati shall surrender t to the said (riles the said 
premises, and a writ of possession to compel the surrender 


thereof shall issue out of this court to the marshal. and deposit of 


the said sum of $242 to the clerk of this court for the said Austin 
shall answer and be taken for due tender thereof to him, the said 
Giles now here in open court electing to have the said premises and 
pay the sum herein charged against him. 

5. It ay) pearing that the said Thomas Woods has erected Upon lot 
‘12, in block 41,in said Dawson’s addition to South Lineoln,. im- 
provements of the value of $450, and this court finding that he is 
properly chargeable for the use and occupation thereof from June 
13, 1880, to the date of this prone 10 per cent. of said sum, which 
amounts to the sum of $175, upen the payment by the said Giles to 


the sald Woods ot the Sunn of S275). anal demand by Or Of} behalf ef 


the said Giles in that behalf. the said Woods shall surrender to 


the said Giles the said premises, and a writ of possession to compel 


an 


> 


ah 
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the surrender thereof shall issue out of this court to the marshal, 
and the deposit of said sum of $275 with the elerk of this court for 
the said Woods shall answer and be taken for due tender thereof to 
him, the said Giles now here in open court electing to have the said 
premises and pay the sum herein charged against them. 

9. That the defendants, W. J. Van Dorn and G. W. Lashus, upon 
demand in that behalf made upon them, or either of them, by the 
said Giles or his agent, thereunto duly empowered, surrender and 
deliver unto the said Giles or his agent the premises in the original 
bill and the answer to the cross-bil!l claimed by them—that is to say, 

the southeast quarter of the southeast quarter of section ed. 
875 town. 10, range 6, in said Laneaster county, and that a writ 

of possession issue out ot this court to the marshal to enforce 
the surrender thereof, and that the receiver in this cause heretofore 
appointed discharge the tenants of the said premises from the pay- 
ment of rents thereof, and notify them thereafter to account for and 
pay the rents to said Giles as the owner thereof, and that the said 
Giles have and receive of and from the said Van Dorn and Lashus, 
and each of them, the sum of $140, the same being the rents received 
by them from and on account of said premises to which the said Giles 
is entitled, and that execution issue out of this court to the marshal 
commanding him according tolaw to collect the said sums from the 
said Van Dorn and Lashus. 

10. That the said Allen W. Hawley, defendant, upon demand in 
that behalf made upon him by the said Giles or his agent there- 
unto duly empowered, surrender and deliver unto the said Giles or 
his agent the premises in the original bill and the answer to the 
cross-bill claimed by him—that Is to say, the northwest quarter of 
the southeast quarter ana the north half of the southwest quarter 
of the scutheast quarter of section 19, town. 10, range 7 east, In said 
Lancaster county, being GU acres, and that a writ of possession Issue 
out of this court to the marshal to enforce the surrender thereof, and 
that the receiver in this cause heretofore appointed discharge the 
tenants of the said premises from the payment of rents thereof and 
notify them thereafter to account for and pray the rents to the said 
Giles as the owner thereof, and that said Giles have and recover of 
and from the said Allen W. Hawley the sum of $33.89, the same 
being the rents received by him from and on account of said prem- 

ises to which the said Giles is entitled, and that execution 
876 issue out of this court to the marshal eommanding him ae- 

cording to law to collect the said sum from the said Allen W. 
Hawley. 

11. That the defendant, H. O. Snow, upon demand in that behalf 
made upon him by the said Giles or his agent thereunto duly em- 
powered, surrender and deliver unto the said Giles or his agent the 
premises in the original bill and the answer to the eross-bill claimed 
therein—that is to Say, the Cust half of the west half of the south 
half of the southwest quarter of the southeast quarter of section 1¢), 
town. 10, range 7 east, in said Lancaster county, containing 5 acres, 
and that a writ of possession issue out of said court to the marshal 
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to enforce the surrender thereof, and that the receiver in this cause 
heretofore appointed discharge the tenants of the said premises from 
the payments of rents hereof, and notify them thereafter to account 
for and pay the rents to the said Giles as the owner thereof. 


12. That the defendant, S. Arthur, upon demand in that behalf 


made upon him by the said Giles or his agent, thereunto duly em- 
powered, surrender and deliver unto the said Giles or his agent 
the premises in the original bill and the answer to the cross-bill 


claimed by him—that is to say, the west half of the west one-half of 
the south half of the southwest quarter of the southeast quarter of 


section 19, town. 10, range 7 east, Lancaster county, Nebraska, con- 
taining ) acres, and that a writ of possession issue out of this court 
to the marshal to enforce the surrender thereof and that the receiver 
in this cause heretofore appointed, discharge the tenants of the said 
premises from the payments of rents thereof, and notify them 
thereafter to account for and pay the rents to the said 

S77 Giles as owner thereof. 
13. That the defendant, George Warder, upon demand in 
that behalf made upon him by the said Giles or his agent, there- 


unto duly empowered, surrender and deliver unto the said Giles or / 


his agent the premises in the original bill and the answer to the 
cross-bill claimed by him—that 1s to sav, the east one-half of the 


south one-half of the southwest quarter of the southeast quarter of 


section I9, town. 10, range 7 east, in said Lancaster county, contain- 
ing 10 acres, and that a writ of possession issue out of this court to 
the marshal to enforce the surrender hereof, and that the receiver 
in this cause heretofore appointed discharge the tenants of the said 
premises from the payments of rents thereof, and notify them there- 
after to account for and pay the rents to the said Giles as owner 
thereof. 


7. It is ordered and decreed that the monies in the reeceiver’s hands 


at the settlement of his accounts, as hereinafter provided, be paid to 
said Giles within thirty days from the date of this decree — the sev- 
eral defendants in the cross-bill, against therm, respectively, in the 
clauses in the last above paragraph decrees are rendered, and each 
of them shall make to the said Giles deeds in due form of law and 
duly acknowledged, so as to entitle them to be recorded, cCOnVeS Ing 
to the said Giles all of the interest by them, respectively, claimed in 
their original bill and in their answer to the cross-bill, subject, heyv- 
ertheless, to the condition in the said causes mentioned, for the pay- 
ment to thein, respectively, of the sums to which on account of im- 
provements they are found to be entitled; and if any one of them 
shall fail or neglect to make his deed accordingly, Elmer 8. Dundy, 
Jr., who is hereby appointed master for the purpose, shall make on 
their behalf, or on behalf of such defaulting party, a deed or deeds 
to the same effect. 
878 8. The parties respectively praying an appeal against this 
decree to the Supreme Court, the same is allowed to the said 
Ezekiel Giles against 8. W. Little, Martha Alexander, S. G. Owen, 
R. H. Oakley, A. P. S. Stuart, Samuel Henderson, M. B. Cheeney, O. 


A 
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P. Austin, Thomas Woods, W.J. Van Dorn, G. W. Lashus, Allen W. 
Hawley, H. O. Snow, George Warder, [and] Samuel Arthur, and the 
said Giles shall give a bond to operate as a supersedeas in the sum of 
$2,000. 

And the plaintiffs in the original bill pray an appeal to the Su- 
preme Court, which is hereby allowed to them jointly, and they are 
required to give a bond in the sum of $2,000, to operate as a super- 
sedeas, and each of them is hereby allowed a separate appeal, and 
he is required to give a bond in the sum of $500 to operate as a 
supersedeas. The receiver is hereby continued pending said appeal, 
and from the rents of the said several parcels of land he shall pay 
the taxes which have been or may be levied or assessed thereon 
pending the appeal. 

Within five days from the date of this decree he shall file his 
report of all his dealings and transactions in respect of each par- 
cel of land mentioned in this decree, and his said report is hereby 
referrec to J. L. Webster, one of the masters of this court, to audit, 
examine, and report thereon, and the said master shall file his re- 
port within twenty days from receiving a copy of the receiver’s 
report. But if any of the parties to this suit, being plaintiffs in the 
original bill or defendants in the cross-bill, shall not give a super- 
sedeas bond, as hereinbefore provided, as tothe premises claimed by 
him adversely to said Giles, the receivership is and shall be dis- 
charged, such discharge to date from the demand of said Giles for 
possession, as hereinbefore provided. And the amount coming to 

said Giles from such party shall be paid to him. 
879 9. The costs of this suit to be taxed by the clerk shall be 
paid by the plaintiffs in the original bill and the defendants 
in the eross-bill, and executions may issue therefor. 

The sum of five hundred dollars is allowed to the guardian ad 
litem of the infant defendants in the original bill, and shall be taxed 
as costs against the plaintiffs in said bill. 


(S’p'd) ELMER S. DUNDY, Judge. 


Thereupon, afterwards, to wit, on the 5th day of September, 1884, 
affidavits of value of property and bonds were filed in said case, 
which said affidavits and bonds are in words and figures following, 
to wit: 


73—648 
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Affidavits of Value of Property. 
In the United States Cireuit Court, District of Nebraska. In Equity. 
S. W. Lirtce et al. 


vs. 

EzekIieEL Gites, L. C. Burr, H. H. WHEELER, MIN- 

nie S. Dawson, Carlton Dawson, by J. M. Wool- 

worth, Their Guardian ad litem, Impleaded with 

Albert L. Dawson, William R. Dawson, Sarah H. 

Dawson, A. A. Kniceley, William A. Goodwin, and 
Melita C. D. Tillman. 


Original Bill. 


EZEKIEL GILES 
Us. 

.W. Lirrir, D. B. ALEXANDER, and Marra, His 
Wife; S. G. Owen, R. H. Oakley, Sarah J. Purcell, 
‘P.S. Stuart, Mary A. McElhinney, Alexander C. 
Huestes, W. J. Van Dorn, G. W. Lashus, Charles 
D. C. Huestes, Samuel Arbuckle, Jacob Freedman, 
QO. P. Austin, Sarah A. Grable, Samuel Aughey, 
Clarinda A. Bumstead, Charles C. Snowden, Thomas 
Woods, W.S. Garrison, 8. E. Story, John H. Schwa- 
bold, Samuel Henderson, Joseph ‘Richardson, M. 
B. Cheeney, Mary E. Maloney; Henry 8. Gordon, 
Executor of the Estate of KE. H. Tuttle, Deceased; 
Guy A. Brown, H. O. Snow, George Warder, Rhoda 

A. Prindle, Charles Hanna, Mary A. Me- 

880 Sweeney. 


TP 


Cross-bill. 


Jno. H. Ames and W. J. Lamb, — being first duly sworn 
ou oath says he isa resident of Lancaster county, Nebraska; that 
the value of the following-described lands in controversy herein, 
exclusive of the buildings thereon, to wit, “158 feet and 9} inches 
off the west side of lot five and eight inches off the east side of lot 
six, block 54, in Lincoln,” exceeds the sum of $4,500, and that the 
rents thereon in controversy in this action exceed the sum of $1,200, 
and that the value of the property and amount in controversy in 
this action between the said 8S. G. Owen and R. H. Oakley and the 
said Ezekiel Giles exceed in amount and value five thousand dol- 
lars, exclusive of costs; and further saith not. 

JOHN H. AMES. 
WALTER J. LAMB. 


Subscribed in my presence and sworn to before me this 5th day 
of Sept., 1854. 
ELMER D. FRANK, Clerk. 


Endorsed: No. 202, F. S. W. Little vs. Ezekiel Giles et al. Affi- 
davit of value of property. Filed Sep. 5, 1884. Elmer D. Frank, 
cl’k. 
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In the United States Circuit Court, District of Nebraska. In Equity 


S. W. Litre et al. 
vs. 

EZEKIEL GILEs, L. C. Burr, H. H. WHee_er, MINNIE 
5. Dawson, Carlton Dawson, by T. M. Woolworth, 
Their Guardian ad litem, Impleaded with Albert 
L. Dawson, William R. Dawson, Sarah H. Daw- 
son, A. A. Knicely, William A. Goodwin, and 
Melita C. D. Tillman. 


Original Bill. 


EZEKIEL GILES ee 
vs. 

. W. Lirrue, D. B. ALEXANDER, and Marrua, His 
Wife, S. G. Owen, R. H. Oakley. Sarah J. Purcell, 
P. S. Stuart, Mary A. McElhinney, Alexander 

C Huestes, W. J. Van Dorn, G. W. Lashius, 
S81 Charles D.C. Huestes, Samuel Arbuncle, Jacob 
Freedman, O. P. Austin, Sarah A. Grable, 
Samuel Aughey, Clarinda A. Bumstead, Charles 
C. Snowden, Thomas Woods, W.S. Garrison, S. E. 
Story, John H. Schwabold, Samuel Henderson, Jo- 
seph Richardson, M. B. Cheeney, Mary E. Maloney, 
Henry S. Gordon, Executor of the Estate of E. H. 
Tuttle, Deceased; Guy A. Brown, H. O. Snow, 
George Warder, Rhoda A. Prindle, Charles Hanna, 
Mary A. McSweeney. 


St 


Cross-bill. 


J 


John H. Ames and W. J. Lamb, each being first duly sworn, on 
oath says he is a resident of Lancaster county, Nebraska; that the 
value of the following-deseribed lands in controversy herein, exclu- 
sive of the buildings thereon, to wit, 15.63 feet off the west side of 
lot 4 and 6.25 off the east side of lot 5, in block 54, in Lincoln, 
exceeds the sum of $4,500, and that the rents thereon in controversy 
in this action exceed the sum of $2,000, and that the value of the 
property and amount in controversy in this action between the said 
Martha Alexander and the said Ezekiel Giles exceeds in amount 
and value five thousand dollars, exclusive of costs. 

And further saith not. 

W. J. LAMB. 
JOHN H. AMES. 


Subscribed in my presence and sworn to before me this dth day 
of Sept., 1854. 
ELMER D. FRANK, Clerk. 


Endorsed: No. 202. F. S. W. Little vs. Ezekiel Giles e al. Afh- 
davit of value of property. Filed Sep. 5, 1884. Elmer D. Frank, 
clerk. 


5SO S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 
In the United States Circuit Court, District of Nebraska. 


S. W. Lit ce et al. 
° US. 

EZEKIEL GILEs, L. C. Burr, H. H. WHEELER, MIN- 
nie S. Dawson, Cariton Dawson, by J. M. Wool- 
worth, Their Guardian ad litem, Imnpleaded with 

Albert L. Dawson, William R. Dawson, 

S82 Sarah H. Dawson, A. A. Kniceley, William 

A. Goodwin, and Melita C. D. Tillman. 


Original Bill. 


nme 


KZEKIEL GILES 
Ss. 

S. W. Lirrie, D. B. ALEXANDER, and Martua, His 
Wife; S. G. Owen, R. H. Oakley, Sarah J. Pur- 
cell, P. S. Stuart, Mary A. McElhinney, Alexan- 
der C. Huestes, W. J. Van Dorn, G. W. Lashus, 
Charles D. C. Huestes, Samuel Arbunele, Jacob 
Freedman, O. P. Austin, Sarah A. Grable, Samuel 
Aughey, Clarinda A. Bumstead, Charles C. Snow- 
den, Thomas Woods, W. 8. Garrison, S. E. Story, 
John H. Schiwabold, Samuel Ilenderson, Joseph 
Richardson, M. B. Cheeney, Mary E. Maloney, 
Henry S. Gordon, Executor of the Estate of IE. H. 
Tuttle, Deceased; Guy A. Brown, H. O. Snow, 
George Warder, Rhoda A. Prindle, Charles Hanna, 
Mary A. McSweeney. 


( ‘ross-bill. 


Jno. H. Amesand W. J. Lamb, each being first duly sworn, on oath 
says he is a resident of Lancaster county, Nebraska; that the value of 
the following-described lands in controversy herein, exclusive of 
the buildings thereon, to wit, the west half of lot 5 and 9.31 feet off 
the east side of lot 4,in block 54, Lincoln, exceeds the sum of § 
and that the rents thereon in controversy in this action exceed 
the sum of $ ; and that the value of the property and amount in 
controversy 1n this action between the said A. P. S. Stuart and the 
said Ezekiel Giles exceed in amount and value five thousand dol- 
lars exclusive of costs; and further saith not. 


JOHN H. AMES. 
W. J. LAMB. 


Subscribed in my presence and sworn to before me this 5th day 
of Sept., 1854. 


ELMER D. FRANK, Clerk. 


Endorsed: No. 202, F. S. W. Little vs. Ezekiel Giles etal. Affi- 
davits of value of property. riled sep. ©), 1884. Elmer D. Frank, 


el rk. 
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S83 In the United States Cireuit Court. District of Nebraska. In 
Equity. 


S. W. Littre ef al. ’ 
Us. 

EZEKIEL Gines, L. C. Burr, H. H. Wuerrerier, MIn- 
nie S. Dawson, Carlton Dawson, by J. M. Wool- 
worth, Their Guardian ad lite i, lmpleaded with 
Albert L. Dawson, William R. Dawson, Sarah H. 
Dawson, A. A. Kniceley, William A. Goodwin, 


Original Bill. 


and Melita C. D. Tillman. j 
IeZEKIEL GILES 
i's 


S. W. Lirrie, D. B. ALEXANDER, and Mary, His Wife; 
S. G. Owen, R. H. Oakley, Sarah J. Purcell, P.S. 
Stuart, Mary A. Mckthiney, Alexander C. Huestes, 
W. J. Van Dorn, G. W. Lashus, Charles D. C. 
Hluestes, Samuel Arbuckle, Jacob Freedman, O. 
P. Austin, Sarah A. Grable, Samuel Aughey, Cla- » Cross-bill. 
rinda A. Bumstead, Charles c. Snowd: I, ‘Thomas 
Woods, W.S. Garrison. S. E. Story, John H. Seliwa- 
bola, Samuel Hlenderson, Joseph Richardson, MM. 
3. Cheeney, Mary Ik. Maloney, Henry S. Gordon, 
lox cutor of the state of IK. LH. Tuttle. Deceased, 
Guy A. Brown, H. O. Snow, George Warder, Rhoda 
A. Prindle, Charles Hanna, Mary A. McSweeney. | 


Jno. H. Ames and W. J. Lamb, — being first duly sworn, on oath 
says he is il resident ot Lancaster county, Ni braska ; that the value 
of the following-described Jands in controversy herein, exclusive of 
the buildings thereon, to wit, lot 6, block 54, except 8S inches off 
the east side thereof, exceeds the sum of $5,000, and that the rents 
thereon in controversy in this action exceed the sum of $2,000, and 
threat the value of the Pro] erty and amount in controversy in this ic- 
tion between the said S. \W. Little and the said hoz kiel Giles exceed 
in amount and value five thousand dollars, exclusive of costs; and 
further saith not. 

W. J. LAMB. 
JOHN H. AMES. 


854 Subscribed in my presence and sworn to before me this 5 
day of Sept., 1584. 


ELMER D. FRANK, Clerk. 


Endorsed: No. 202, F. 8. W. Little vs. Ezekiel Giles et al. 
Affidavit of value of property. Filed Sept. 5, 1584. Elmer D. Frank, 


clerk. 
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582 S. W. LITTLE ET AL. VS. EZEKIEL GILES ET AL. 
In the Circuit Court of the United States, District of Nebraska. 


W. Lirtrie. D. B. ALEXANDER. and Marrtrnaa, His — 


x 
Wife: S. G. Owen, R. H. | lakley, Sarah J. Pureell, 
¢ Ss. Stuart. Marvy A. Meklhine y, Alexander 
Heustes, W. J. Van Dorn, G. W. Lashus, Charles 
D. C. Heustes, Samuel! Arb uckle, Jacob Freed- 
man, O. P. Austin, Sarah A. Grable, Samuel 
Aughey, Clarinda A. Bumste ad. Charles C. Ssnow- 
den, Thomas Woods, W. 3. Garrison, 8. E. Story, 
sonn HH. Schwabold., Sumuel Lend rsol, Joseph 
Ri hardson, M. Bb. Cheeney, Mary E. Maloney, 
“ree S. Gordon, Executor of the Estate of I. H. Original Bill 
Tuttle, Deceased; Guy A. Brown, H. O. Snow, ine 
George Warder, Rhoda A Prindle, Charles Hanna, 
Mary A. MeSweeney, and Allen W. Hawley, Com- 
plainants, 
EZEKIEL Gives, L. C. Burr, H. H. WHEELER, Mriy- 
nie S. Dawson, Carlton Dawson, by J. M. Wool- 
worth, Their Guardian ad litem, Impleaded with 
Albert L. Dew son, william R. Dawson, Sarah H. 
Dawson, A. A. Kniceley, William A. Goodwin, and 
Melita ©. D. Tillesan, Respondents. 


and 


EZEKIEL GILES, Complainant, 
ies 

S. W. Lirtie, D. B. Avexanper, and Marrna, His Wife; 5. G. 
Owen, R. H. Oakley, Sarah J. Purcell, P. S. Stuart, Mary A. McEI- 
hiney, Alexander () a ithe W. J. Van Dorn, G. W. Lashus, 
Charles D. C. Huestes, Samuel Arbuckle, Jacob Freedman, O. P. 
Austin, Sarah A. Grable, Samuel Aughey, Clarinda A. Bumstead, 
Charles C. Snowden, Thomas Woods, W. 8. Garrison, 8. E. Story, 
John H. Schwabold, Samuel Henderson, Joseph Richardson, M. 
B. Cheeney, Mary E. Maloney, Henry 8. Gordon, Executor of the 
Estate of E. H. Tuttle, Deceased; Guy A. Brown, H. O. Snow, 
George Warder, Rhoda A. Prindle, Charles Hanna, Mary A. 
McSweeney, and Allen W. Hawley, Respondents. 


885 Chas. T. Boggs, W. W. Holmes, R. H. Oakley, and Sam’ 

J. Tuttle, each being for himself duly sworn, on oath says he 
is a resident of Lancaster county, State of Nebraska, and is ac- 
quainted with the value of real estate in said county; that he is 
acquainted with Allen W. Hawley tract, the northwest quarter of 
the southeast quarter of section nineteen, and the north half of the 
southwest — of the southeast quarter, all of section nineteen, town. 
ten, range seven east, in Lancaster county, Nebraska, and that, in 
the opinion of the affiant, the said lands are worth and are of the 
value of one hundred dollars per acre, and that the value of said 
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tract of land exceeds the sum of five thousand dollars, and further 
affiant saith not. 
CHAS. T. BOGGS. 
~W. W. HOLMES. 
R. H. OAKLEY. 
SAM’L J. TUTTLE. 
WM. M. CLARK. 


STATE OF NEBRASKA, }| 
Lancaster County, | 


> BS 


Subscribed in my presence and severally sworn to before me this 
o day of Septem ber, 1S54. 
| SEAL. | A. C. PLATT, 
Notary Public, Lancaster County. 


Endorsed: No. 202, F. Little et al. vs. Giles et al. Affidavit of 
value. Filed Sept. 5, 1884. Elmer D. Frank, clerk. 


[In the United States Circuit Court, District of Nebraska. In Equity. 


S. W. Littze et al. 
Us. 

Ke ZEKIEL GILEs, L. C. Burr, H. H. WHEELER, MINNIE 
S. Dawson, Carlton Dawson, by J. M. Woolworth, | 9.0. 1 Bill 
Their Guardian ad litem, Impleaded with Albert L. ee 
Dawson, William R. Dawson, Sarah H. Dawson, 
A. A. K nicely, William Goodwin. and Melita (. 
D. Tillman. 


EZEKIEL GILES ) 

Us. 
886 S.W. Lirtie, D. B. ALEXANDER and Marrna, 
His Wife; 8S. G. Owen, R. H. Oakley, Sarah 
J. Purcell, P.S. Stuart, Mary A. McElhiney, Alex- 
ander C. Huestes, W. J. Van Dorn, G. W. Lashus, 
Charles D. C. Huestes, Samuel Arbuckle, Jacob 
Freedman, O. P. Austin, Sarah A. Grable, Sam- 
uel Aughey, Clarinda A. Bumstead, Charles C. 
Snowden, Thomas Woods, W. ». Garrison, 5. 
Story, John H. Schwabold, Samuel Henderson, 
Joseph Richardson, M. Bb. Cheeney, Mary Ii. Ma- 
loney; Henry 8. Gordon, Executor of the Estate 
of EK. H. Tuttle, Deceased; Guy A. Brown, H. O. 
Snow, George Warder, Rhoda A. Prindle, Charles 
Hanna, Mary A. McSweeney. 


> | 'ross-bill, 


Jno. H. Ames and W. J. Lamb, each being first duly sworn, on 
oath says he is a resident of Laneaster county, State of Nebraska, 
and that the value of the real estate (exclusive of the buildings sit- 
uated thereon) in controversy in this action in the original bill and 
in the cross-bill described exceeds in amount twenty thousand dol- 
lars, and that the value of the property and amount in controversy 
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in this action exceeds the sum of ten thousand dollars, exclusive of 


Costs. 
JOHN H. AMES. 
W. J. LAMB. 


Subseribed in my presence and sworn to before me this 5 day of 
Sept., 1SS4. 
ELMER D. FRANK, Clerk. 

Upon the back of said affidavit of value of property appear el- 
dorsements in words and figures following, to wit: No. 202, F. S. 
W. Little Us. Kzekiel Giles et al. Affidavit of value of property. 
Filed Sep. 5, 1584. Elmer D. Frank, clerk. 


Bonds for A ppe al. 


Know all men by these presents that we,S. G. Owen & R. H. 
Oakley, as principals, and A. P. 8. Stewart and J. R. Richards, as 
sureties, are held and firmly bound unto Ezekiel Giles in the full 
and just sum of-five hundred [dollars], to be paid to the said Ezekiel 

Giles, his certain attorney, executor, administrators, or assigns, 


887 to which payment, well and truly to be made, we bind our- 


selves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 

Sealed with: our seals and dated this 5th day of Septem ber, in the 
year of our Lord One thousand elelt hundred and eighty-four. 

W hereas lately at a circuit court of the United States for the dis- 
trict of Nebraska, in a suit depending in said court between Ezekiel 
Giles, complainant ina cross-bill, and S. W. Little, 1). 5. Alexander 
and Martha, his wife; S. G. Owen, R. H. Oakley, Sarah J. Purcell, 
P. S. Stuart, Mary Mcklhiney, Alexander C. Huestes, W. J. Van 
Dorn, G. W. Lashus, Charles D. C. Huestes, Samuel Arbuckle, Jacob 
Freedman, O. P. Austin, Sarah A. Grable, Samuel Aughey, Clarinda 
A. Bumstead, Charles C. Snowden, Thomas Woods, W. 8S. Garrison, 
S. K. story, John H. Schwabold, Samuel Henderson, Joseph Rich- 
ardson, M. b. Cheeney, Mary E. Maloney, Henry 8. Gordon, executor 
of the estate of E. H. Tuttle, deceased; Guy A. Brown, H. O. Snow, 
George Warder, Rhoda A. Prindle, Charles Hanna, Mary A. Me- 
Sweeney, a decree was rendered against the said S. W. Little, D. B. 
Alexander and Martha, his wife; 8. G. Owen, R. H. Oakley, Sarah J. 
Purcell, P. S. Stuart, Mary A. McElhiney, Alexander C. Huestes, W. 
J. Van Dorn, G. W. Lashus, Charles D. G. Huestes, Samuel Arbuckle, 
Jacob Freedman, O. P. Austin, Sarah A. Grable, Samuel Aughey 
Clarinda A. Bumstead, Charles C. Snowden, ‘Thomas W oods, W.S. 
Garrison, 8. Ik. Story, John H. Schwabold, Samuel Henderson, Joseph 
Richardson, M. B. Cheeney, Mary E. Maloney, Henry 8. Gordon, ex- 
ecutor of the estate of I. H. Tuttle, deceased; Guy A. Brown, H. O. 
Snow, George Warder, Rhoda A. Prindle,Charles Hanna, [and] Mary 
KE. McSweeney, and the said Sam’! G. Owen and R. H. Oakley having 
obtained an appeal therefrom and filed a copy thereof in the clerk’s 
office of the said court to reverse the said decree in the aforesaid 
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suit, and a citation directed to the said Ezekiel Giles citing 
888 and admonishing him to be and appear at a Supreme Court 

of the United States to be holden ul Washington On the 
second Monday In October next. 

Now the condition of the above obligation ~ such that if the said 
Samuel G. Owen and R. H. Oakley shall prosecute their appeal to 
effect, and answer all damages and costs if they fail to make their 
plea rood, the } the above obligation { be vold else LO remain in 
full force and virtue 


R. H. OAKLEY. 
SAMUEL G. OWEN. 
A. P. S. STEWART. 
J. R. RICHARDS. 


Above bond approved by— 
ELMER S. DUNDY, Judge. 


Upon the back of this bond appear endorsements in words and 
figures following, to wit: No. 202, F. Little et al. vs. Giles et al. 
Bond for appeal. Owen and Oakley. Filed Sep. 5, 1854. Elmer 


D. Frank. clerk. 


Know all men by these presents that I, A. P. 8. Stuart, as princi- 
pal, and Samuel G. Owen and Chas. W. Mosher, as sureties, are held 
and firmly bound unto Ezekiel Giles in the full and just sum of five 
hundred | dollars], to be paid to the said Ezekiel Giles, his certain at- 
torney, executors, or ASSIONS ; to which payin nt, well and truly Lo 
be made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this fifth day Ol September, in the 
year of our Lord one thousand eight hundred and eighty-four. 

Whereas lately at a cireuit court of the United States for the dis- 
trict of Nebraska, in a suit depending in said court between Ezekiel 
Giles, complainant in a cross-bill, and 5. W. Little, D. B. Alex- 

ander and Martha, his wife; S. G. Owen, R. H. Oakley, Sarah 
889 = J. Purcell, P.S. Stuart, Mary A. McElhiney, Alexander C. 

Huestes, W. J. Van Dorn, G. W. Lashus, Charles D. C. Huestes, 
Samuel Arbuckle, Jacob Freedman, O. P. Austin, Sarah A. Grable, 
Samuel Aughey, Clarinda A. Bumstead, Charles C. Snowden, Thomas 
W oods, W. S. Garrison, S. ke. Story, John H. Schwabold, Samuel 
Henderson. Joseph Richardson, M. B. Cheeney, Mary E. Maloney, 
Henry 8S. Gordon, executor of the estate of Ek. H. Tuttle, deceased ; 
Guy A. Brown, H. O. Snow, George Warder, Rhoda A. Prindle, 
Charles Hanna, Mary A. McSweeney, a decree was rendered against 
the said S. W. Little, D. B. Alexander and Martha, his wife; 5. G. 
Owen, R. H. Oakley, Sarah J. Pureell, P. S. Stuart, Marv A. McEl- 
hiney, Alexander C. Huestes, W. J. Van Dorn, G. W. Lashus, Charles 
D. C. Huestes, Samuel Arbuckle, Jacob Freedman, O. P. Austin, 
Sarah A. Grable, Samuel Aughey, Clarinda A. Bumstead, Charles C. 
Snowden, Thomas Woods, W. 8. Garrison, 8S. E. Story, John H. 
Schwabold, Samuel Henderson, Joseph Richardson, M. Lb. Cheeney, 
Mary E. Maloney, Henry 8. Gordon, executor of the estate of E. H. 
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Tuttle, deceased, Guy A. Brown, H. O. Snow, George Warder, Rhoda 
A. Prindle, Charles Hanna, land | Mary A. McSweeney, and the said 
A. P. 5. Stuart having obtained an appeal therefrom and filed a copy 
thereof in the clerk’s office of the said court to reverse the said de- 
cree in the aforesaid suit, and a citation directed to the said Ezekiel 
Giles citing and admonishing him to appear at a Supreme Court of 
the United States to be holden at Washington on the second Monday 
of October next: 
Now the condition of theabove obligation is such that if the said 
A. P.S. Stewart shall prosecute his appeal to effect, and answer all 
damages and costs if he fails to make his plea good, then the above 
obligation to be void; else to remain in full foree and virtue. 
A. P.S. STEWART. 
SAMUEL G. OWEN. 
CHAS. W. MOSHER. 


Above bond approved by— 


ELMER $&. DUNDY, Judge. 


SIV Upon the back of said bond appear endorsements in words 

and figures following, to wit: No. 202, F. Little et al. vs. 

Giles et a/. Bond forappeal. Stewart. Filed Sept.5,1884. Elmer 
D. Frank, clerk. 

Know all men by these presents that we, Allen W. Hawley, as 


principal, and J. Baughman, as surety, are held and firmly bound 
unto Ezekiel Giles in the full and just sum of five hundred dollars, 
to be paid to the said Ezekiel Giles, his attorney, executors, admin- 
istrators, or assigns; to which payment, well and truly be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
sev ¢ rally, by these pres nts. 
Sealed with our seals, and dated this sixth day of Septem ber, 1 
the year of our Lord one thousand elglit hundred and eighty-four. 
W hereas, lately, at a cireuit court of the United States for the dis- 
trict of Nebraska, 1n a suit In said court between Ezekiel Giles. com- 
plainant in a cross-bill, and S. W. Little, D. B. Alexander and 
Martha, his wife; 8. G. Owen, R. H. Oakley, Sarah J. Purcell, P. 8. 
Stuart, Mary A. MckElhiney, Alexander C. Huestes, W.J. Van Dorn, 
G. W. Lashus, Charles D. C. Lluestes, Samuel Arbuckle, Jacob Freed- 
man, O. P. Austin, Sarah A. Grable, Samuel Aughey, Clarinda A. 
Bumstead, Charles C. Snowden, Thomas Woods, W. 8. Garrison, 8. 
ke. Story, John LH. Schwabold. Samuel Henderson. Joseph Riechard- 
son, M. B. Cheeney, Mary E. Maloney, Henry 8. Gordon, executor of 
the estate of E. H. Tuttle, deceased; Guy A. Brown, H. O. Snow, George 
Warder, Rhoda A. Prindle, Charles Hanna, Mary A. McSweeney, and 
Allen W. Hawley, a decree was rendered against the said 8S. W. 
Little, D. B. Alexander and Martha, his wife; 8. G. Owen, R. H. Oak- 
ley, Sarah J. Purcell, P.S. Stuart, Mary A. McElhiney, Alexander C. 
Huestes, W.J. Van Dorn, G. W. Lashus, Charles D. C. Huestes, Samuel 
Arbuckle, Jacob Freedman, O. P. Austin, Sarah A. Grable, Sam- 
891 uel Aughey, Clarinda A. bumstead, Charles C. Snowden, Thomas 
Woods, W. 8. Garrison, 8. E. Story, John H. Schwabold, Sam- 
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uel Henderson, Joseph Richardson, M. B. Cheeney, Mary E. Maloney, 
Henry S. Gordon, executor of the estate of I. H. Tuttle, deceased; 
Guy A. Brown, H. O. Snow, George Warder, Rhoda A. Prindle, 
Charles Hanna, Mary A. McSweeney, and Allen W. Hawley; and 
the said Allen W. Hawley having obtained an appeal therefrom 
and filed a COpy thereof in the clerk’s office of the said court to reverse 
the said decree in the aforesaid suit, and 2 citation directed to the 
sald kezekiel (yiles, citing and admonishing him to be and appear at 
a Supreme Court of the United States to be holden at Washington 
on the 2nd day of October next : 

Now the condition ot the above obligatio 1 IS such that if the said 
Allen W. Hawley shall proseeute his appeal to effect and answer all 
damages and costs if he fails to make his plea good, then the above 
obligation to be void; else to remain in full foree and virtue 

ALLEN W. HAWLEY 
J. BAUGHMAN. 
Above bond approved by— 


Upon the back of said bond appear endorsements in words and 
figures following, to wit: No. 202, F. Little e al. vs. Giles et al. 
Bond for appeal. Filed Sep. 5, 1884. Elmer D. Frank, clerk 


Know all men by these presents that we, D. b. Alexander and 
Martha Alexander, his wife, as principals, and W.J. Lamb and J. 
Ht. MeMurtry, as sureties, are held and firmly bound unto Ezekiel 
Giles in the full and just sum of five hundred | dollars |, LO be paid LO 
the said Ezekiel Giles, his certain attorney, executors, administrators, 
or assigns ; to which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, by these presents. | 

Sealed with our seals and dated this 5th day of September, 
SY? in the year of our Lord one thousand eight hundred and 
eighty-four. 

Whereas, lately, at a circuit court of the United States for the dis- 
trict of Nebraska, in a suit depending in said court between Ezekiel 
Griles, complainant in a cross-bill, and W. Little, D. B. Alexande r 
and Martha, his wife: S. G. Owen, R. H. Oakley, Sarah J. Purcell, 
P. S. Stuart, Mary A. McElhiney, Alexander C. Huestes, W. J. Van 
Dorn, G. W. Lashus, Charles D. C. Huestes, Samuel Arbuckle, Jacob 
Freedman, O. P. Austin, Sarah A. Grable, Samuel Aughey, Clarinda 
A. Bumstead, Charles C. Snowden, ‘Thomas Woods, W.S. Garrison, 
8. E. Story, John H. Schwabold, Sumuel Henderson, Joseph Richard- 
son, M. B. Cheeney, Mary E. Maloney, Henry 8. Gordon, executor 
of the estate of E. H. Tuttle, deceased; Guy A. Brown, H. O. Snow, 
George Warder, Rhoda A. Prindle, Charles Hanna, Mary A. Me 
Sweeney, a decree was rendered against the said 8. W. Little, D. B. 
Alexander and Martha, his wife; 5S. G. Owen, R. H. Oakley, Sarah 
J. Pureell, P. S. Stuart, Mary A. McElhiney, Alexander C. Huestes, 
W. J. Van Dorn, G. W. Lashus, Charles D. C. [luestes, Samuel 
Arbuckle, Jacob Freedman, O. P. Austin, Sarah A. Grable, Samuel 
Aughey, Clarinda A. Bumstead, Charles C. Snowden, Thomas Woods, 


| 
| 
| 
! 
| 
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W.S. Garrison, S. E. Story, John H. Schwabold, Samuel Henderson, 
Joseph Richardson, M. BR ( theeney, Mary lV. Maloney, Henry S. 
Gordon, executor of the estate of IE. H. Tuttle, deceased; Guy A. 
Brown. H. O. Snow. George Warder, Rhoda A. Prindle, Charles 
Hanna, Mary A. McSweeney; and the said D. B. Ale: xander and 
Martha Alexander, his wife, having obtained an ap peal therefrom 
and filed a copy thereof in thi clerk 's office of the said court to re- 
Verse the Salad aecree Ia the afores: 1d suit, and il ciation directed to 


the said Ezekiel Giles, citing and soiietenachdhiees him to appear ata 


Supreme Court of >. United states to be holden til Washington 
on the second Monday of October next: 
Now the condition of the above obligation is such that if the said 
D. B. Alexander and Martha Alexander, his wife, shall prosecute 
their appeal to effect, and answer all damages and costs 
SUS if thev fail to make their pied ood, then the above obligation 
to be Yad: else to remain in full foree and virtue. 
MARTHA ALEXANDER 
D. B. ALEXANDER, 
By W. J. LAMB, 
Their Ag nt ra Attorney. 
WALTER J. LAMB 
J. H. McMURTRY. 


Above hond approved io"Ve— 


ELMER SS. DUNDY, Judge. 


Upon the back of said bond appear endorsements in words and 
figuresf ollowing, to wit: No. 202, F. Little et al. vs. Giles e¢ al. 
Bond for appeal. Alexander. liled sept. o, 1SS4 Kilmer D. 
Frank, clerk 

Know all men DY these presents a Ls. W. Little, as principal, 
and J. C. DePutron, W. J. Lamb, & J. H. Me Murtry, as sureties, are 
held and firmly bound unto Pzokiel Giles in the tull and just sum 
of five hundred [dollars], to be paid to the said Ezekiel Giles, his 
certain attorney, e igns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ninistrators, jointly and severally, 

Sealed with our seals and dated this 5th day of Sept., in the year 
of Our = Ol) thousand eloht hundred and elohtv-four. 

W hereas, lat a, at a eireuilt a of the United States for the dis- 
trict of Reheadka, in a suit depending in said court between Ezekiel 
Giles, complainant In aoe lil,and S. W. Little, D. B. Alexander 
and Martha, his wife; 8S. G. Owen, R. H. Oakley, Sarah J. Purcell, 
P.S. Stewart, Mary A. McElhiney, Alexander C. Huestes, W. J. Van 
Dorn, G. W. Lashus, Charles D. C. Sere es, Samuel Arbuckle, Jacob 
Freedm ‘8 Austin, Sarah A A. Grable, Samuel Lughey, Clarinda 
A. Bumstead, Charles C Snowden. Thomas Woods, W. S* Garrison. 
S. I. Story, John H. Schwabold, Samuel Henderson, Joseph Rich- 
ardson, M. b. Cheeney, Mary E. Maloney, Henry S8.Gordon, executor 

of the estate of I. H. Tuttle, deceased; Guy A. brown, H. 0. 


X Gf ‘LITO! s. OT iss 


\ the sc presents. 


$94. Snow, George Warder, Rhoda A. Prindle, Charles Hanna, 


Mary A. McSweeney, a decree was rendered against the said 
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S. W. Little, D. B. Alexander, and Martha, his wife: S. G. Owen, R. 
H. Oakley, Sarah J. Purcell, P.S. Stuart, Mary A. MecElbiney, Alexan- 
der C. Huestes, W. J. Van Dorn, G. W. Lashus, Charles D. C. Huestes, 
Samuel Arbuckle, Jacob Freedmen, O. P. Austin, Sarah A. Grable, 
Samuel Aughey,Clarinda A. Bumstead, Charles C. Snowden, Thomas 
Woods, W. 8S. Garrison, S. E. Story, John H. Schwabold, Samuel 
Henderson, Joseph Richardson, M. B. Cheeney, Mary E. Maloney, 
Henry S. Gordon, executor of the estate of KE. H. Tuttle, deceased : 
Guy A. Brown, H. O. Snow, George Warder, Rhoda A. Prindle, 
Charles Hanna, Mary A. McSweeney; and the said S. W. Little 
having obtained an appeal therefrom and filed a copy thereof in the 
clerk’s office of the said court to reverse the said decree in the afore- 
said suit, and a citation directed to the said Ezekiel Giles, citing and 
admonishing him to appear at a Supreme Court of the United States 
to be holden at Washington on the second Monday of October next: 
Now the condition of the above obligation is such that if the said 

S. W. Little shall prosecute his appeal to effect, and answer all dam- 
ages and costs if he fails to make his plea good, then the above obli- 
gation to be void ; else to remain in full force and virtue. 

S. W. LITTLE, 

By W. J. LAMB, 
flis Agent and Attorney. 

J.C. DE PUTRON. 

WALTER J. LAMB. 

J. H. MCMURTRY. 

Above bond approved by— 


ELMER 8S. DUNDY, Judge. 


Upon the back of said bond appear endorsements in words and 
figures following, to wit: No. 202, I. Little ef al. vs. Giles et al. 
bond for appeal. S. W. Little. Filed sep. 5, 1884. Elmer D. 
Frank, clerk. 

895 Know all men by these presents that we,S. W. Little, D. B. 

Alexander and Martha, his wife; 8. G. Owen, R. H. Oakley, 
Sarah J. Pureell, P.S. Stuart, Mary A. McElhiney, Alexander C. 
Huestes, W. J. Van Dorn, G. W. Lashus, Charles D. C. Huestes, 
Samuel Arbuckle, Jacob Freedman, O. P. Austin, Sarah A. Grable, 
Samuel Aughey, Clarinda A. Bumstead, Charles C. Snowden, Thomas 
Woods, W. 8S. Garrison, 8. E. Story, John H. Schwabold, Samuel 
Henderson, Joseph Richardson, M. B. Cheeney, Mary E. Maloney, 
Henry S. Gordon. executor of the estate of KE. H. Tuttle, deceased ; 
Guy A. Brown, H. O. Snow, George Warder, Rhoda A. Prindle, 
Charles Hanna, Mary A. .McSweeney, as principles, and J. C. De 
Putron, as sureties, are held and firmly bound unto Ezekiel Giles 
in the ful! and just sum of two thousand dollars, to be paid to the 
suid Ezekiel Giles, his certain attorney, executor, administrators, or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and sever- 
ally, by these presents. 

Sealed with-our seals, and dated this 6 day of September, in the 
year of our Lord one thousand eight hundred and eighty-four. 


Ne 
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Whereas, lately, at a circuit court of the United States for the dis- 
trict of Nebraska, In a sult depending in said court between Ezekiel 
Giles, complainant in a cross-bill, and S. W. Little, D. B. Alexander 
and Martha, his wife; 5S. G. Owen, R. H. Oakley, Sarah J. Purcell, 
P.S. Stuart, Mary A. McElhiney, Alexander C. Huestes, W. J. Van 
Dorn, G. W. Lashus, Charles D. C. Huestes, Samuel Arbuckle, Jacob 
Freedman, O. P. Austin, Sarah A. Grable, Samuel Aughey, Clarinda 
A. Bumstead, Charles C. Snowden, Thomas Woods, W. 8S. Garrison, 
S. Ek. Story, John H. Schwabold, Samuel Henderson, Joseph Rich- 
ardson, M. B. Cheeney, Mary I. Maloney, Henry 8. Gordon, executor of 
the estate of i. H. Tuttle, deceased; Guy A. Brown, H. O. Snow, George 
Warder, Rhoda A. Prindle, Charles Hanna, Mary A. McSweeney and 

Allen W. Hawley, a decree was rendered against the said 
S96 ~=6S. W. Little; D. B. Alexander and Martha, his wife: S. G. 

Owen, R. H. Oakley, Sarah J. Purcell, P. S. Stuart, Mary A. 
MecElhiney, Alexander C. Huestes, W. J. Van Dorn, G. W. Lashus, 
Charles D. C. Huestes, Samuel Arbuckle, Jacob Freedman, O. P. 
Austin, Sarah A. Grable, Samuel Aughey, Clarinda A. Bumstead, 
Charles C. Snowden, Thomas Woods, W.S. Garrison, 8. E. Story, 
John H. Schwabold, Samuel Henderson, Joseph Richardson, M. B. 
Cheeney, Marv E. Maloney; Henry 8. Gordon, executor of the estate 
of E. H. Tuttle, deceased: Guy A. Brown, H. O. Snow, Creorge 
Warder, Rhoda A. Prindle, Charles Hanna, Mary A. McSweeney, 
Allen W. Hawley; and thre sald ». W. Little: 1). L. Alexander and 
Martha, his wife; 8. G. Owen, Rh. H. Oakley, Sarah J. Purcell, 8. P. 
Stuart, Mary A. McElhiney, Alexander C. Huestes, W. J. Van Dorn, 
G. W. Lashus, Charles D. C. Huestes, Samuel Arbuckle. Jacob Freed- 
man, O. P. Austin, Sarah A. Grable, Samuel Aughey, Clarinda A. 
Bumstead, Charles C. Snowden, Thomas Woods, W. 8. Garrison, S. 
E. Story, John H. Schwabold, Samuel Henderson, Joseph Richardson, 
M. B. Cheeney, Mary IE. Maloney; Henry 8S. Gordon, executor of the 
estate of FE. H. Tuttle. deceased: Guy A. Brown, H. O. Snow, George 
Warder, Rhoda A. Prindle, (Charles Hanna, Mary A. McSweeney 
having obtained an appeal therefrom and filed a copy thereof in the 
clerk’s oftice of the said court to reverse the said decree in the afore- 
said suit, and i citation directed to the sald Ezekiel Giles, citing and 
admonishing him to be and appear at a Supreme Court of the 
United States to be holden at Washington on the second Monday of 
October next: 

Now, the condition of the above obligation issuch that if the said 
S. W. Little; D. B. Alexander and Martha, his wife: S.G. Owen; R. 
H. Oakley, Sarah, J. Purcell, P. S. Stuart, Mary A. McElhiney, Alex- 
ander C. Huestes, W. J. Van Dorn, G. W. Lashus, Charles D. C. 
Huestes, Samuel Arbuckle, Jacob Freedman, O. P. Austin, Sarah A. 
Grable, Samuel Aughey, Clarinda A. Bumstead, Charles C. Snowden, 

Thomas Woods, W.S. Garrison, S. E. Story, John H. Schwa- 
897 bold, Samuel Henderson, Joseph Richardson, M. B. Cheeney, 
Mary E. Maloney; Henry 8. Gordon, executor of the estate of 
E. H. Tuttle, deceased; Guy A. Brown, H. O. Snow, George Warder, 
Rhoda A. Prindle, Charles Hanna, Mary A. McSweeney shall pProse- 
cute their appeal to effect and answer all damages and cosis if they 
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fail to make their plea good, then the above obligation to be void; 
else to remain in full force and virtue. 
Ss. W. LITTLE, 
D. B. ALEXANDER anp 
MARTHA, His Wife, 
S. G. OWEN, 
R. H. OAKLEY, 
SARAH J. PURCELL, 
P.-S. STUART, 
MARY A. McELHINEY, 
ALEXANDER C. HUESTES, 
W. J. VAN DORN, 
G. W. LASHUS, 
CHARLES D. C. HUESTES, 
SAMUEL ARBUCKLE, 
JACOB FREEDMAN, 
O. P. AUSTIN, 
SARAH A. GRABLE, 
SAMUEL AUGHEY, 
CLARINDA A. BUMSTEAD, 
CHARLES C. SNOWDEN, 
THOMAS WOODS, 
W.S. GARRISON, 
S. E. STORY, 
JOHN H. SCHWABOLD, 
SAMUEL HENDERSON, 
JOSEPH RICHARDSON, 
M. B. CHEENEY, 
MARY E. MALONEY, 
HENRY S. GORDON, 
Kxecutor of the Estate of ky. H. Tuttle. Deceased, 
GUY A. BROWN, 
H. O. SNOW, 
GEORGE WARDER, 
RHODA A. PRINDLE, 
CHARLES HANNA, 
MARY. A. McSWEENEY, & 
ALLEN W. HAWLEY, 
By W. d. LAMB, Their Attorney. 
R. H. OAKLEY. 
A. P. STUART. 
SAMUEL G. OWEN. 
ALLEN W. HAWLEY. 
J. © DePUTRON. 
Above bond approved by— , 
ELMER 8S. DUNDY, Judge. 
Upon the back of said bond appear endorsements in words and 


figures following, to wit: No. 202, F. Little et al. vs. Giles et al. 
Bond for appeal. Filed Sep. 5.1884. Elmer D. Frank, clerk. 
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SOS District OF NEBRASKA. ss: 


|, Elmer D. Frank, clerk of the circuit court of the United States 
for the eighth circuit and district of Nebraska, do hereby certify that 
the foregoing folios from one to 897 contain true and faithful tran- 
scripts of all pleadings and proceedings of record and On file in my 
office as said clerk, and the whole thereof and the endorsements 
the reon, In the eases of bd. W. Little el al. complainants, Us. Kizekiel 
Giles et al.. defendants, and loz kiel Giles, cross-complainant, vs. SS. 
W. Little et al., defendants. 

Witness my hand and the.seal of said circuit court, at Omaha, this 
25th day of sept mber, A. D. 1584. 

[Seal United States Circuit Court, District of Nebraska } 

ELMER D. FRANK, Clerk. 

Endorsed on cover: Nebraska U. ©. U. S. No. 645. 3B. W. Little 
D. B. Alexander and Martha, his wife; 5S. G. Owen, R. H. Oakley, 
et al.. appellants, vs, kizekiel Giles et al. Kiled Sth October, 1SS4. 
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this ? 
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cley, 
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| S. W. LITTLE er at., 
| Plaintiffs, | 
va. : : 
EZEKIEL GILES et at., 
Defendants. 
ABSTRACT, ASSIGNMENTS OF ERRORS, AND BRIEF FOR . 
APPELLANTS. : 
T. M. MARQUETT, a 
N. 8S. HARWOOD, a 
| JOHN H. AMES, oa 
| W. J. LAMB, i 
| Attorneys for Appellants. a 


GOURMAL PRINT, LINCOLN, NEB. 
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ELMER D. FRANK, Clerk. 
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IN THE 


Supreme Court of the United States. 


S. W. LITTLE er At., 


Plaintiffs, 
v8. 
EZEKIEL GILES et AL, 
Defendants. 


ABSTRACT, ASSIGNMENTS OF ERRORS, AND BRIEF FOR 
APPELLANTS. 


‘T. M. MARQUETT, 

N. S. HARWOOD, 

JOHN H. AMES, 

W. J. LAMB, 
Attorneys for Appellants. 


SOURNAL PRINT, LINCOLN, NEB. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


S. W. LITTLE. SAMUEL ARBUCKLE, D. B. ALEXANDER. 
A. J. SAWYER, 8S. G. OWEN, LORENZO ASMUSSEN, R. H. 
OAKLEY. SARAH J. PURCELL, A. P. 8S. STEWART. 
THOMAS R. CLARK, MARY A. McELHAINNEY, -.D. C. 
KINSELL. HANNAH SELWOoOD, ALEXANDER C. HUEs- 
tis, W. J. VAN Dorn, G. W. LASHUS, CHARLES D. 
C. Huestis, ALLEN W. HAWLEY, A. F. LEWIS, SAMUEL 
ARTHUR, G. F. THORNTON, SARAH CUMMINGS, WIL- 
LIAM H. RUNDELL, JACOB FREEDMAN, O. P. AUSTIN, 
J. A. BucKSTAFF, MARY T. MCNAIR, GEORGE DECAMP, 
WILBUR F. KELLOGG, ELIZABETH N. CHASE, SARAH 
A. GABLE, SAMUEI AUGHEY, CLARINDA A. BUM- 
STEAD, ELIZABETH PADEN, MAKTHA E. SNOWDEN, 
THOMAS Woops. JosEPH S. HOAGLAND, ELIZABETH 
W. PILtsBpuRY., HENRY V. HOAGLAND, W. S. GARRI- 
sos. Cc. bk Boor. & &. STORY. ¥. BE. FARCE. 
JOSEPHINE Str. Louis, FRANK J. WASSIKA, ELLEN 
N. MILLER, JOHN H. SCHWABOLD, HELEN WEBER, 
SAMUEL HENDERSON, CHRISTINE BOHLMAN, JOSEPH 
RICHARDSON, PATRICK LYONS, W. SANFORD GEE, 
ALLEN COoGGSWELL, M. B. CHENEY, MARY E. MA- 
LONEY, EMMA A. BEACH, BARRETT F. LOATH, FRANCIS 
D. HoweLcei, L. S. HOWELL. SAMUEL D. BACON, HENRY 
S. GORDON, EXECUTOR OF THE ESTATE OF E. H. 
TUTTLE, DECEASED, JACOB FREEDMAN, SAMUEL T. 
ENGLISH, GuY A. BARNUM, H. O. SNoW, GEORGE 
WARDEN, D. D. Murk, GEORGE W. SEVERANCE, Ropy 
A. PRINDELL, MINA W. Brown, W. J. VAN DORN, . 
AND G. W. LASHUS, 


Plaintiffs. 
rs. 


EZEKIEL GILEs, L. C. BURR, H. H. WHEELER, ALBERT L. 
DAWSON, WILLIAM R. DAWSON, SARAH H. DAWSON, 
M.C. Dawson, M.S. Dawson, A. A. KNICELEY, WIL- 
LIAM R. J. GoopiIn, MELITA C. D. TILLMAN, 

De fe ndants. 


ABSTRACT AND STATEMENT. 


This is an appeal from a decree of the circuit court dismissing 
the appellants’ original bill of complaint and adjudging upon a 
cross-bill filed by the appellee Giles, that the title and right of 
possession in certain real property therein described is in the said 


se 


eam me 


(la) 


Giles, and directing the delivery of the possession of the same 
to said Giles, and also determining the value of the appellants’ 
improvements upon certain tracts of sail real estate, and direct- 
ing the amounts that may be paid therein respectively as compen- 
sation therefor, and determining the amount of appellant’s lia- 


bility for mesne profits. 


The original bill was brought by the above named appellants 
against all of the above named respondents in the state court for 
Laneaster county, Nebraska, in the nature of an action to quiet 
the title of the appellants severally in diverse tracts of land de” 
scribed in the petition against certain claims of the respondents, 
a more full and complete statement of the nature of which is con- 


tained in the following: 
ABSTRACT OF THE PLEADINGS. 
BILL. 


The plaintiffs severally complain that on June 15, 1869, and 
thence to his death, Jacob Dawson was seized in fee of (the lands 
in controversy). That on that date he made the will—(bere copy.) 
That Jacob died June 22, 1869; the will was proved and Editha 


J. was executrix,. 


That when the will was made Jacob and his tamily resided in 
the basement of an unfinished sandstone building with temporary 
roof, unfit for a residence, because dark, damp, and unwholesome, 
poorly planned and constructed, and of no value. Dawson left 
no personal property of any value, except three or four horses, 
two or three cows, and some farming implements, the whole value 
of which was not more than $500. 


That all the real estate at the date of the will was not worth 
more than $10,000. 


i * 


(15) 


At his death he was indebted over $5,000 and insolvent: that 
after his death it was necessary for the widow to build a dwelling 
suitable for the family—to do so she was obliged to raise the 
money on the property aforesaid, which she did, at the cost of 
$2,500. 


To pay that and the debts of Jacob, deceased, and expenses of 
funeral and last sickness, she sold a large portion of the estate 
conveyed by the will, including (the Little, Alexander, Owen & 
Oakley, and A. P. 8. Stewart tracts); that prior to her convey- 
ance the lots were unimproved and vacant; that her grantees 
have put up two-story bricks; have expended $25,000 thereon. 


That subsequent to the death of Jacob, Editha J. laid out Daw- 
son’s addition to South Lincoln (describing it), that for the purpose 
ot raising money to discharge the said unpaid indebtedness and 
to advance to her oldest son Hampton, who was 21, a sum suit- 
able to enable him to engage in business, she proceeded to sell the 
tract so platted, giving warranty deeds; that the following named 
plaintiffs derived their title in fee under her said sale and convey- 
ance (here follows descriptions and owners); that at the time of 
said conveyances said lots and blocks were unimproved; that 
since that time the respective grantees and owners have put up 
houses, barns, etc., improvemenis thereon of the value of $20,000; 
that many of the plaintifls are too poor to litigate separate suits; 
that Editha J., prior to her reputed marriage to Pickering, under 
her power in the will conveyed the following property, viz: 
** to VanDorn & Lashus. 


That through the above conveyances, Hawley, Warder, Snow, 
aud Arthur became seized. (Portions given.) 


That none of the defendants make any claim to any of said 
real estate except through deeds from the heirs of Jacob Dawson, 


ae ee “ 
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(le) 


deceased, under the provisions of said will plaintiffs allege that 
none of the defendants have any interest. 


That Sept. 15,1879, the Dawson heirs and wives, Wheeler and 
Burr confederated to cloud the plaintiffs’ title and to vex them 
with suits. The Dawsons, for the pretended consideration of 
$75,000, but without any in fact, conveyed by quit-claim deed all 
the property of which Jacob died seized, to Burr and Wheeler. 
In consideration whereof and as part of the conspiracy, Wheeler 
and Burr agreed to pay over one-fourth of the goods, chattels, 
money, ete., they should be able to extort by such suits, etce., to 


_ the Dawsons, Burr and Wheeler to retain the balance. That to 


insure the division of the expected plunder and to enable them 
to sue in the U. 8. Circuit court, Burr and Wheeler executed a 
pretended deed to Ezekiel Giles, a man of no property, for a pre- 
tended consideration of $75,000, but on no cousideration, in fact; 
that the deeds were not in fact delivered, but were recorded Jan. 
11, 1882; that defendants pretend under these deeds that Giles 
has title. 


That for more than a year defendants have represented to the 
public, ete., that Editha J. only conveyed under said will her 
estate for her widowhood in any of said lands, and at no time 
the fee, and that Editha J. marrying Pickering Nov. 15, 1879, 
the estate of the p!aintiffs each absolutely ceased and determined. 


That defendants have threatened suits for possession, rents, etc., 
of said premises, buildings, etc., and threate: to have Giles, father- 
in-law of Burr, convey and encumber said premises, that thereby 
plaintiffs are injured in their properties, values, etc., tenants 
disturbed, etc., and plaintiffs put to great expense by champerton 
suits. 


That the VanDoren, Lashus, and Hawley lands were sold 


(1d) 


through L. C. Burr as EdithaJ.’s agent since 1874, he being now 
and since then the confidential agent of the heirs and Editha J.; 
that Burr represented to them the will conveyed to Editha J. the 
fee simple title, with absolute power to convey; that said repre- 
sentations were the considerations of the purchase and were known 
and relied on by the purchasers. 


That all the property was sold by Editha J. prior to Nov. 15th, 
1879, the date of her marriage. 


That since 1874, Burr & Wheeler have been attorneys at law, 
ete. 


Prayer for an injunction against suits by the defendants, etc. 
From interfering with the tenants, ete. 
From making conveyances, etc. 


That the deeds from Dawson’s heirs to Burr & Wheeler and 
Giles, and Burr & Wheeler to Giles may be set aside, ete. 


That the plaintiffs may be adjudged to own their lands in fee, 
ete. 
For other relief. 
GALEY & ABBOTT, 
Harwoop & AMEs, 
T. M. MARrQuertr, 
Plaintiffs’ Att ys. 


AMENDED AND SUP. BILL. 
(Filed Nov. 27, 1882.) 


That the deed of the heirs of Dawson to Burr and Wheeler 
(John having previously died without issue), was without con- 


(le) 


sideration save the pretended consideration of the agreement to 


them, executed by Burr & Wheeler—{ copied ]. 


That at the time of making said deed three of the heirs, Minnie, 


Melita, and Evelina, were minors. 


That since the execution of said deed, about Feb. 20, 1882, 
Minnie and Milita have disaflirmed said deed to Burr & Wheeler, 
and claim their title to their share aud sue to recover their share; 
that so said deed as to three-fifths of the property herein are void, 
and Burr & Wheeler and Giles have no interest; that at the date 


ot said disaffirmance said minors had arrived at their majority. 


. That Melita C. and Minnie 8. are now absolutely necessary parties 


hereto. 


That since the deed to Burr & W heeler, Wim. R. and Evelina 


have died, leaving Carleton, son of Wm. R., sole heir of William: 


That on the 20th day of Feb., 1882, the said Carleton C. joined 
in the pleading filed herein by said Melita C. and Minnie 3., which 
charges the facts to be, that Burr & Wheeler obtained their deed 
by fraud and misrepresentation from them with the sole aud ex- 
press intent to enable Burr and Wheeler to prosecute actions in 
their names for the recovery of the property thereinafter described, 


for the benefit of said grantors. 


That the conveyance by Burr & Wheeler to Giles was made 
without the knowledge, consent, or privity of said grantors, in 
fraud of their rights under said contract, without consideration, 
and that Giles had full notice and knowledge; that by virtue of 
said deed and ugreement back Burr & Wheeler took nothing 
but a personal trust in the property which they could not convey 


to Giles. 


(lf) 


That John Hampton Dawson after he became of age, as attor- 
ney in fact of Editha J., sold and conveyed lots 3 and 4, block 
47; 7, 8, and 9, block 31; 1, 2, and 3, block 38; blocks 29, 33» 
and 41; lots 4, 5, and 6, block 38; block 32, and 4 in block 31, 
all im Dawson’s addition to South Lincoln, Lancaster county, 
Nebraska; that before said sale Jno. H. represented to the pur- 
chasers and the public generally, that Editha J. had a perfect 
title to all said premises; that John H., under his power of at- 
torney, conveyed to the purchasers for Editha with full covenants 
of warranty, the purchasers each relying upon the said repre- 


sentations and covenants as true. 


Plaintiff submits that as to the interest of Jno. H. Dawson, he, 
his heirs, the other heirs, Burr & Wheeler,and Giles are estopped 
from setting up any interest or claim to the premises conveyed 


by Jno. H. Dawson. 


That Jno. Hampton, subsequently to Jacob’s decease, sold and 
caused to be sold to Editha J. large tracts of land in controversy 
herein and received therefor about $9,C00, which he has used as 
an advance and in satisfaction of an expectancy as heir both of 
Jacob and Editha J. Dawson. 

Plaintiff submits that as to all said lands and proceeds thereof 
so converted and used by John Hampton Dawson he, his issue, 
the heirs, Burr & Wheeler and Giles are estopped from setting 


up any claim or title. 


That a large portion of the land in controversy once owned by 
Jacob, now dead, since the 1st of July, 1874, has been sold by 
L. C. Burr acting for Editha J. Dawson, in co-operation with W. 
kk. Dawson, they repre-enting and stating to purchasers, who relied 
thereon, and to the public generally, that Editha J. had a perfect 
title in tee simple to all said Jands and that the purchasers implic- 


(1g) 


itly relying on such statements have paid the purchase price, gone 
into possession and made valuable improvements thereon, a de- 
scription of which appears in the proofs now taken. 


That Ezekiel Giles never paid Burr & Wheeler any valuable 
consideration for said property but executed the following con- 


a *. 7 * 


That said last named deed and agreement do not purport to 
convey to Giles any interest in the lands in controversy, which 
fact is made further to appear by the following power of attorney 
executed by Ezekiel Giles and wife to Lionel C. Burr, viz: * * * 


_ Plaintiff submits that the surviving heirs of Jacob Dawson, 
Carleton, and Burr & Wheeler are the sole parties interested in 
this action. 


That the whole of the money consideration received by the said 
Editha J. for block 54 was used by her and her agent at her di- 
rection in paying the debts of Jacob, deceased, to the amount of 
$5,000 and upwards, which existed before time of his death against 
him, and for building a suitable dwelling for Editha J. and her 
children, said heirs of Jacob, deceased. 


That Wm. R., Albert L., Melita C., Minnie 8., heirs of Jacob, 
L. C. Burr, and Wheeler entered into a conspiracy that Editha 
J. should marry to defeat the estate she had conveyed to one H. 
M. Pickering; that after a two weeks’ postponement made to 
complete the execution of a contract between Burr & Wheeler 
and said heirs, said marriage was consummated through the con- 
spiracy and connivance of said parties for the purpose of enabling 
said Burr & Wheeler to defeat said estate, and after said mar- 
riage had been postponed two years to enable said Burr and Wil- 
liam R. Dawson and said Editha J. Dawson to sell the residue of 
said estate unsold, as the property of Editha J. Dawson. 
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That immediately after said marrivge, said William R. and Al- 
bert L. compelled Pickering to live apart from said Editha J., and 
William R. avowed that the purpose of said marriage was to en- 
able said heirs on said marriage to recover all said real estate 


which belonged to Jacob Dawson, deceased, and sold as aforesaid. 


That April Ist, 1280, Burr & Wheeler deeded to C. C. Burr 
certain property in controversy (describing it), secretly, without 
consideration, to cloud and encumber the same; that said deed 
was not recorded but had been secretly withheld from the record, 


That the heirsof Jacob Dawson, and all persons claiming under 
them,ought to be estopped from setting up title to said premises, 
etc. 

T. M. MAkQuertt, 
Harwoop & AMEs. 


ANSWER OF EZEKIEL GILES. 


Denies that the dwelling of Jacob Dawson was not a fit resi- 
dence, ete.; denies that Jacob lett no persenal property except 
that mentioned inthe bill; denies that all his real estate of which 
he died seized, was worth only $10,000, or that he was largely 
indebted in sums of $5,000, or was insolvent, or unable to pay 
his debts, or that Editha J. was compelled to, or did, sell to raise 
money to build a suitable dwelling, or pay his debts, or that any 
part of the premises in controversy were sold for any such pur- 
pose; or any of the lands in the bill described to pay Jacob’s 
debts, or to advance to Hampton, or that any of the persons 
claiming title to the lands in addition to South Lincoln are too | 
poor to employ counsel for separate suits, or that any of the de- 
feudants in this suit save Giles, have, or c!aim any interest in the 
lands in controversy ; denies confederacy charged in the bill, or 
suits suve to recover possession, etc. Denies deed mentioned in 
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the bill was made to enable suit to be brought in U. 8. Circuit 
court, or thar the defendant is a man of no property, or that said 
deed was never in fact delivered to him or accepted by him, or 
that defendant has threatened to convey any of the premises; 
denies any of the premises were ever sold by -ditha J., on the 
statement of Burr or Editha J. tha: she had the fee in said 
premises, or power to sell the same in fee. 


II. 


That June 15, 1869, Jacob made the wil] in Lancaster county ; 
June 22, 69, he died and his will was probated and letters tes- 
tamentary issued to Editha J., who qualified, tiled an inventory of 
$958, appraised as all; she did no other act as executrix ; Jacob 
seized ot the land in the bill described, leaving Editha J., Jno. 
Hampton, Albert L., Wm. R., Melita C., Minnie S 


sons and daughters. Evaline married Kniceley, and on Nov. 15, 


., and Evaline, 
1879, Editha J. married Pickering. Detendant insists under the 
will Editha J. took a life estate in the premises, and the plaintiffs 
took no greater, and that the estate was determined by the mar- 
riage of Editha J. and the heirs took a fee which ought to be 
quieted in this defendant. 


Ill. That Aug. 23, 1880, this defendant sued Little and his 
tenant, etc.; that Little appeared and defended; that the Circuit 
Court rendered judgment; that Editha J. took a fee under said 
will, which judgment was, on Dec. 12, 1881, reversed by the Su- 
preme Court of the United States; that Little has now pleaded 
in abatement to said action. 


[V. Jan. 27, 1882, this defendant sued Martha Alexander to 
recover part of lot 4and 5 in block 54; that defendant alleged 
the will, marriage of Editha J., and conveyances by divers mesne 
couveyances to defendant, and seizure of defendant, praying for 
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judgment, for possession, etc.; that summons was issued and served 
before commencement of this suit. 


V. Jan. 27,1882, a like suit was brought against A. P. S. Stew- 
art, for parts of lots 3 and 4, block 54. 


VI. That Jan. 27, 1882, a like suit was brought against Owen 
& Oukley, for part of lots 5 and 6, in block 54. 


Vil. That defendant only prosecuted said suits in an orderly 
manner to vindicate his rights to said property as defined by the 
Supreme Court, and not vexatiously. 


VIIL. Certain of the plaintiffs, Little, Alexander, Owen, Oak- 
ley, and Stewart, and their attorneys, Galey & Abbott, Harwood 
& Ames,and T. M. Marquett, after judgment in Supreme Court, 
conspired, etc., obtained from records of deeds names of all or 
nearly all the Dawson estate Jands described in the bill and im- 
pleaded them as plaintiffs in this without their knowledge or 


cousent. (Here follow the names.) 


That the object of impleading the above named parties was to 
avoid the judgment of the Supreme Court of the United States 
by transferring the controversy to courts of the state of Nebraska . 
which had never construed said will, and to impose upon detend- 
ant great expense and deprive him of his right to prosecute claim 
in Federal Court. 


[X. That at Jacob’s death Editha J. had in her own right 
real estate and personal estate of the value of $10,000. 


That she employed Galey under a written power of attorney to 
do her business and see to and convey her estates; he laid out 
Capitol addition, Dawson’s addition to South Lincoln, and sold 
lots umounting to $20,000 in Capitol addition, and not less than 
$75,000 in all, and if any person bought, believing they obtained 
the fee, it was on Guley’s advice. 
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X. In the execution of said trust Galey fraudulently appro- 
priated a large part of the proceeds of suid sales to his own use 
without accounting, and dishonestly, etc., squandered the whole 
estate and proceeds till Editha J. and children are now destitute, 


etc. 


He fraudulently compelled her to mortgage the Hawley, Arthur, 
and Snow tracts for $5,500 @ 12 per cent, contracting that out 
of the proceeds there should be paid a premium on his own life, 
on a policy of insurance for $25,000, payable to Mrs. Warner; 
subsequent premiums were paid out of. Editha J.’s funds, all of 
which was done without her knowledge, nor was any portion of 
said loan ever paid to her; that she made to Freeman Nickerson 
a mortgage of said premises, that Hawley, Arthur, Warden, and 
Snow purchased of Nickerson with full actual notice, ete. 


XI. That Stewart purchased Nov. 15, 1881, with full knowl- 
edge of the will and the pendency of the suit against Little, at 
two-thirds their value, taking a quit-claim deed. Owen & Oak- 
ley purchased with full knowledge of the terms of the will and 
of the pendency of said action,and took a quit-claim deed because 


of the inadequacy of the consideration. 


XII. Defendant denies that defendants have ever threatened 
to disturb occupants of improved parts of Dawson’s addition to 
South Lincoln. 


XIII. Denies on information and beliet $25,000 improve- 
ments or any considerable portion thereof on lands claimed by 
Owen & Oakley, Alexander, or Stewart, adinits plaintiffs respect- 
ively claim the several parcels alleged in the bill under deeds 
made by Editha J., and that considerable improvements have 
been made, etc., but does not know the value, etc.; denies plain- 
tiffs, or their grantors, since death of Jacob, have had any estate 
or interest in any of the premises. 
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XIV. Denies deed to Burr & Wheeler as alleged in bill, and 
allege the deeds were deeds with covenants for title, and says the 
consideration was $200 and the agreement to pay one-third the 
value of the property they might recover of the plaintiffs; that 
said deeds lett no title or right remaining in said Dawsons; that 
plaintiffs are strangers to said enquiry; defendant admits about 
April 27, 1880, Burr & Wheeler executed deeds to defendant 
without covenants, but deny they were made to enable suits to 
be prosecuted in courts of the United States, that said deeds 
were recorded Jan. 11, 1882, and thereby defendant became 
seized of the premises; that now and for a year prior to this suit 
he has claimed the property under the terms of said will. 


Defendant denies all confederacy, ete. 


J. M. WooLwortu, L. C. Burr, 
of ( ‘oumsel. Sol. for Defendant. 


ANSWEK OF GILES TO AM. AND SUP. BILL. 
This defendant says: 


Ist. That the deeds to Burr & Wheeler, Sept. 15, 1879, were 
exee ited by Wm. R., Sarah H., his wife, Melita C., since mar- 
ried, and Minnie 8., then and still a minor; the other by Albert, 
Mahala J., his wife, and Kniceley and Evaline, his wite, who was 
a dauglite: of Jacob, deceased; that they were executed and 
deiivered on the day they appear to have been acknowledged. 
Jno. Hampton Dawson died in 1871. The consideration for 
said two deeds was $200 cash, paid by Burr & Wheeler, and the 
agreement sot out in the 3d page of the supplemental bill. 


24. Denies that Evaline Dawson Kniceley was a minor when 
she executed the deed; denies that either Evaline, Melita C., or 
Minnie S. did or could have disafiirmed their deeds to Burr & 
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Wheeler; that said Minnie is still a minor and that Melita C, 
attained her majority by marriage and executed her deed of con- 
firmation January 2, 1882. Denies that Minnie 8. or Melita C. 
are necessary or proper parties to this suit, or that the issues 
therein are not wholly between this defendant and plaintiff. 


3d. Since said deeds were made, Dec. 25, 1880, Wm. R. died 
leaving a son Carlton; that said Evaline died Feb. 1, 1881; that 
alter this cause was removed from the state courts, said pleading 
on cross-bill was filed in the state court without authority of law, 
does not know the contents or whether correctly stated in the 
Sup. and Am. bill or not, but defendant denies that either of 
suid deeds were obtained by misrepresentation or fraud, or were 
made for the intent to enable Burr & Wheeler to prosecute ac- 
tions in their own names, or that Burr & Wheeler’s deed to 
Giles was made in fraud of the rights of said grantors or without 
consideration, or that defendant had any knowledge of the right 
of the heirs of Jacob Dawson at or before he took the convey- 


ance, 


4th. Has no knowledge that Jno. Hampton, acting as at- 
torney in fact of Editha J., made the representation to pur- 
chasers as in the bill alleged, but that as said John H. died be- 
fore Editha J. married, no estate ever vested in John H. or came 
through him to this defendant wherefore defendant lias not been 
estopped, ete. Does not know that Jno. H. converted to his own 
use any advance in satisfaction of any part of his interest or ex- 
pectancy in said premises. 


5th. Denies that L. C. Burr ever represented to the purchias- 
ers from Editha J. that she had a good and perfect title to said 
premises or that purchasers relied on any such representations, 
or entered or made improvements in reliance thereon. 
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Denes that he paid no consideration to Burr & Wheeler for 
the deed from them to bim or that the deed passed no interest in 
the estate, or that it so appears by the said power of attorney, or 
that the surviving heirs, or Burr & Wheeler are the sole parties 
in interest adverse to plaintiffs; that Burr had no knowledge of 
said will or its terms until Sep. 12, 1879, nor did he ever state its 
terms or effects to any of the plaintiffs or discuss it with them 
while they had seen and read the same and knew its contents. 


VI. That Jan. 27, 1882, deft. brought his action against 
Owen & Oakley to recover (their) lot in block 54; that they an- 
swered, pleading in abatement that the conveyances by heirs to 
Burr & Wheeler and by Burr & Wheeler to this defendant were 
without consideration, and contrived to make a case cognizable 
in this court, which plea was heard and overruled, and the judg- 
ment thereon remains still of record, etc. That plaintiffs are 


concluded by said plea. 


VII. Denies that all or any of the money received by Editha 
J. from block 54 was used by her, etc., for the payment of tne 
debts of Jacob, deceased, or in building suitable dwelling, ete., or 


that defendant is estopped, ete. 


VILL. Denies that Burr & Wheeler or the heirs contrived the 


marriage or procured the separation. 


IX. Denies that Burr & Wheeler made the deed to C. C. 


Burr. 
X. Denies confederacy, ete. 


J. M. Woo_worta, L. C. Burr, 
of Counsel. Atty for Giles. 
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This suit was begun on the 27th day of January, 1882. On 
the 20th day of February, 1882, while the state court, in which 
said action was pending, was in vacation, the defendant Giles filed 
his separate petition for the removal of said cause to the circuit 
court, and on the same day there was filed in said court a paper 
purporting to be a disclaimer by L. C. Burr, H. H. Wheeler, Al- 
bert L. Dawson, M.8. Dawson, and M. C. D. Tilman. On the 21st 
day of February, 1882, said state court being still in vacation, the 
said defendants Dawson filed an answer in the said state court, put- 
ting in issue all of the material averments to plaintiffs’ bill and at- 
tacking and seeking to set aside the said claims and titles of their 
co-defendants. The state court convened on the 27th day of Febru- 
ary, 1882, and on the first day of March a petition for removal of , 
Giles was first presented to that court and an order of removal 
entered therein. This petition omitted to state the citizenship 


of any of the defendants to the plaintiffs’ petition, except that of 
the defendant Giles, nor was there anything elsewhere than in said 
petition showing such citizenship. On the 28th day of Febru- 
ary a transcript of the record in said cause was filed in the cir- 
| cuit court, On the 5th day of April Giles tiled a cross-bill, also 
in the nature of a bill to quiet the title, seeking to have the title 
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to the property in the complainants to origina) bill canceled and 

set aside, and that he be let into the possession of the demanded 
| premises, a more full account of which is found in the brief 
| hereto annexed. On the Ist day of March, 1882, appellants 
| filed a motion in the circuit court to remand said cause, on the 
| ground that the same was not one of those causes removable by 
the act of congress, and that Giles, the party seeking the remov- 
al, was only a nominal and colorable defendant therein, and that 
Burr, Wheeler, and the heirs of Dawson were the real parties in 
interest, and were citizens of the state of Nebraska, with the 
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plaintiffs, upon which motion no order was ever made. Thereaf- 
ter the proofs were taken upon the issue so joined between the 
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parties, and there was put in evidence as going to show that 
Giles, the removing party, had no real interest, and that Burr 
and Wheeler were the real parties in interest, deeds and con- 
tracts showing that the conveyance from Burr and Wheeler to 
Giles, who was Burr’s father-in-law, was made without considera- 
tion and was a mere quit-claim, and accompanied by express 
declarations and stipulations that the conveyance of the property 
was upon the express trust for the use and benefit of Burr and 
Wheeler and the Dawson heirs, citizens of the state of Nebraska. 
Copies of said declarations of trust are set out in the brief hereto 
annexed, Evidence was also adduced showing conclusively that 
Giles was insolvent, and a mau of no property; that he had never 
negotiated in any way to purchase this property; had never seen it 
or known its value, and his declarations that he had no interest in 
it; besides which there is additional testimony of like import. 
The answer to the cross-bill raised the question of citizenship 
and insisted that the court had no jurisdiction to try the cause. 
The question of citizenship was never directly passed upon or 
adjudicated by the circuit court. The complainant in the cross- 
bill insisted and wverred that he had title to the premises by vir- 
tue of the will of one Jacob Dawson, the common source of 
title, and through mesne conveyances under said will from his 
heirs, and that the detendants to the cross-bill held only the life 
estate vf the widow Dawson, terminable upon the marriage of 
the widow ot Jacob Dawson, through whom the appellants had 
received conveyances, under claim by her that she was the own- 
er in fee of the premises, and that under and by virtue of the 
will of Jacob Dawson she had power to convey the fee. That 
the plaintiffs in the original bill, and also in their answer to the 
cross-bill alleged, and at the hearing produced proofs so and 
as was contended establishing that the defendant L. C. Burr and 
certuin of the defendants, heirs of Jacob Dawson, were and of 
right ought to be estopped from asserting title to any portion of 
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said premises, or any interest therein, on aecount of their having 
participated in the sale and negotiations of the sale of the larger 
portion of the premises to the appellants in the original bill. In 
December, 1882, the court appointed a receiver over all of the 
property, without any showing whatever that the parties in pos- 
session of the same were not responsible to answer any decree 
that might be rendered against them. On the 23d day of Feb- 
ruary, 1883, at the January term of the circuit court, a decree 
was passed, adjudging that neither said defendant Burr nor any 
of the Dawson heirs were or ought to be estopped from asserting 
title to any of said land and dismissing the original bill. At 
the next or May term of said court, to-wit, on June 14th, 1883, 
another decree was passed, adjudging the title to said lands to be 
in the complainant in the cross-bill, Giles, adjudging that none of 
the children of Jacob Dawson or the said L. C. Burr, or any per- 
son claiming under any of them, or through either of them, was 
estopped from asserting title to said premises, decreeing the title 
in fee in all the said premises to be in said Giles, and decreeing 
that the original bill be dismissed, that the cause stand continued 
for further hearing upon the cross-bill, and ordering a reference 
to ascertain the value of the property in controversy in the cross- 
bill, for mense. profits thereof, and to ascertain the value of im- 
provements and the rights of the parties under the occupying 
claimants law of the state of Nebraska; and at the same term of 
the court, to-wit, on the 17th day of October, 1883, an appli- 
cation to appeal from this decree was formally granted; the cause 
then proceeded upon the cross-bill of Giles and the issues thereon 
raised alone; the said reference was had, proofs taken, and re- 
port made on divers of such issues, and upon the matter em- 
braced in the orders of reference aforesaid, and not until Sep- 
tember 5th, 1884, one of the days of the May term of that year, 
was a final decree rendered thereon. Upon the references to 
the master to report upon the buildings, improvements, rents, 
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ete., appellants made eleven requests to the court for dire - 
tions in reference to the master, set out on page fiity-six of 
the brief, in order to obtain their rights under the occupying 
claimants law and in accordance with the principles of equity, as 
occupying claimants of the lands, all of which were refused by 
the court in passing its decree upon the hearing before the mas- 
ter. ‘The master proceeded in accordance with the restricted ref- 
erences in the direction of the court to consider the proofs as to 
the value of the in.provements, the rents and profits of the same 
and the amouut of taxes paid thereon, rejecting, however, and 
refusing to consider the testimony of twelve of the principal wit- 
nesses adduced by the complainants as to the value of their im- 
provements, a full statement and description of which is given at 
pages 61 to 69 of the brief. Exceptions were filed to the mus- 
ter’s report, which also there appear, all of which were over- 
ruled in the entry ot the final decree. That on the 30th of Jan- 
uary, 1883, after all the proofs in the principal cause were closed, 
and at the same term a decree upon the original bill was entered, 
the court appointed a guardian ad litem for two of the minor 
Dawson heirs, citizens of the stute of Nebraska, who had there- 
tofore filed their answer in said circuit court, putting iu issue all 
the material allegations of the appellants’ bill. That on the 30ch 
of January, 1883, such guardian accepted the proof already 
taken in the cause and submitted their rights thereon after Lav- 
ing under ieave of court filed a further answer to the plaintiffs’ 
original bill. The counsel of Giles in the cause was appointed 
their guardian, and upon the entry of the final decree the court 
allowed the sum of $500 to such guardian of the infant defend- 
ants, which was taxed as costs against the appellants. The final 
decree upon the cross-bill simply directs the defendants therein 
to surrender and deliver up the possession of the premises sever- 
ally held by them to the complainant Giles upon demand and 
payment to them of certain sums by way of compensation for 
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improvements, and in case of refusal, authorizes the marshal to 
evict them, and provides for the payment of the moneys in the 
receiver's hands to Giles. 


ASSIGNMENT OF ERRORS. 


Appellants contend that these decrees and orders are errone- 
ous— 


First. Because it appears from the record and testimony that 
the suit does not really and substantially involve a controversy 
between the said Giles and these appellants or any of them, and 
that the said Giles is the only one of said respondents who is a 
citizen of a state different from that of all the appellants, and 


on the opposite of said controversy from these appellants. 


Second. That it appears from the record and testimony that 
the lands in controversy were conveyed to the defendant Giles 
by the defendants Burr and Wheeler collusively, and for the pur- 
pose of making a cause cognizable by the circuit court, and that 
said Giles has no real or substantial interest or estate therein» 
and that said conveyance was colorable only. 


Third. That said suit having been begun in the courts of the 
state of Nebraska, between the appellants as plaintiff, part of 
whom are citizens of said state, and the respondents, all of whom 
except Giles, are citizens of said state, and removed thence to the 
cireult court, upon the petition of said Giles alone, the same 
Was improperly removed to, and tried in, said circuit court, and 
the circuit court had no jurisdiction thereof, because there is 
and was at the beginning of said suit or date of such removal, 
no controversy between said plaintiffs or any of them and said 
Giles, which is or was sepurable from the controversy between 
said plaintiffs and the respondents, other than Giles, who were, 
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at the date of the beginning of s:id suit and of said removal 
thereof, citizens of the same state as a part of said plaintiffs. 


Fourth. That said decree is erroneous in that it adjudges “that 
the children of the testator, Jacob Dawson, have not. nor has 
said L. C. Burr, nor any person or party claiming under or through 
him, nor has either of said parties at any time committed or suf- 
fered any act or thing whereby they or any, or either of them 
is or ought to be estopped to assert title to said premises against 
the plaintiffs or any or either of them.” 


fifth, That the matters litigated, adjudged, and decreed upon 
the cross-bill in said suit filed by the respondent Giles were mat- 
ters of which the circuit court had no jurisdiction in equity, the 
same being the assertion, as is claimed by said cross bill, of a 
legal title and right of possession in real estate in the possession 
of the plaintifis, and for mesne profits thereof, for all of which 
there are plain, adequate, and complete remedies at law. 


Sixth. That the dismissal of the original bill was a dismissal of 
the cross-bill also, and that the retention of the latter and the 
rendition of a decree thereon more thana yearatfter such dismissal 
was erroneous and without jurisdiction. 


Seventh. That the circuit court had no jurisdiction in equity 
to determine by a reference to a master or otherwise the value 
of the real estate demanded in the cross-bill of Giles, and in the 
possession of the appellants, cr the value of the improvements 
put thereon by appellants, nor the amount recoverable by said 
Giles as for mesne profits thereof, 


Kighth, That said decree is erroneous in that it determines that 
the said “(Giles is seized in fee of said premises and all thereof,” 
whereas it appears from the record and testimony that he is not 
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so scized, but that such seizin is in these appellants of their 


several tracts in severalty. 


Ninth. That the cireuit court erred on the trial of said cause 
in denying to the detendants to the cross-bill the benefits of the 
statutes of Nebraska relating to the occupying claimarts of land. 


Tenth. \t erred in denying the forma! application of the de- 
fendants and appellants for a reference to a master, comprehend- 
ing only substantially that what they were entitled to under swid 


statutes of Nebraska. (See brief.) 


Kleventh. That the circuit court erred in denying to the ap- 
pellants the rights which they were entitled to as occupying 
claimants of said jands according to the principles of equity. 
(See brief.) 


Twelfth. That the court erred in limiting its reference to the 
muster as to the character and value of the improvements in its 


decree. 


Thirteenth. That the court erred in not requiring the com- 
plainants in the cross-bill to pay to the appellants the value of 
the improvements put upon the property to the extent the same 
enhanced the value of the property recovered. 


Fourteenth. ‘That the court erred in sustaining the ruling and 
decision of the master and overruling the exceptions of these 
appellants in excluding, rejecting, and not considering the testi- 
mony of the twelve witnesses as to the value of the improve- 
ments upon the premises. (See brief.) 


Fifteenth. That the court erred in its decree in charging these 
appellants with the rents upon their own investments and im- 
provements placed upon the lots recovered us well as the lots 
tlie niscives from June 13th, 1880, to December 31st, 1882. 
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Sixteenth. That the court erred in charging the appellants and 
occupants with the rents and profits upon the premises before 
they received notice of the successful claimants’ title by service of 
process contrary to the statutes of Nebraska. 


Seventeenth, That the court erred in overruling the exceptions 
to the Master Kelly’s report in stating the account between Giles 
and each of the occupants of the several tracts as shown in the 
brief. 


Kighteenth. That the court erred in finding the amounts due 
to each of the occupants upon the taking of the account of the 
rents and profits aud of the value of the improvements. 


Nineteeiith. That the court erred in disregarding the statutes 
of Nebraska in its decree relating to the taxes paid by the occu- 
pants of the several tracts recoverable by appellants from the 
successful claimant of the property. 


Twentieth. That the court erred in the appointment of a re- 


ceiver in the cause, 


Twenty-first. That the court erred in awarding $500 costs 
against the appellants allowed to the guardian ad litem of certain 
infant defendants to the original bill. 


Twenty-second. That the court erred in construing the will and 
in disregarding section 124 of the Compiled Statutes of Ne- 
braska of 1881. 

BRIEF FOR APPELLANTS. 

On the 27th day of January, 1882, the plaintiffs begun an action 
in the district court of the state of Nebraska, for Lancaster county, 
in the nature of an action guia timet, charging in their petition 
thut they were the owners, and in the possession of divers tracts 
of real property, situate in said county, and that the defendants 
therein, heirs of one Jacob Dawson, deceased, und also the de- 
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fendants Burr and Wheeler, and Ezekiel Giles, had entered into 
an unlawful conspiracy for the purpose of clouding and encum- 
bering the said titles of the plaintiffs and to disturb and harass 
them in their possession of the same by various and vexatious 
suits and proceedings at law, and by means thereof put the plain- 
tiffs to great trouble and expense and extort large sums of money 
from them. ‘That pursuant to said conspiracy divers such suits 
had been begun and were threatened, and about to be begun, 
and that pursuant thereto and solely in consideration thereof, 
divers pretended conveyances of said property, and of portions 
thereof had been made and were threatened, and about to be 
made, and that particularly the whole thereof had been so at- 
tempted and pretended to be conveyed by the said Dawson heirs 
to the said Burr and Wheeler, and by the said Burr and Wheeler 
to the said Giles, That in fact, however, such pretended con- 
veyances were upon no valid or valuable consideration, but were 
made solely for the purpose of carrying out the objects ot said 
conspiracy, and that the said "Giles was a non-resident of the 
state and a person of no pecuniary responsibility, and that said 
pretended conveyance was made to him for the sole purpose of 
previding a safe and convenient tool by means of which the 
enterprise could be worked, its objects promoted, and the gains 
hoped to be derived from it, distributed among the remaining 
defendants who still continued as principals in interest. That 
all the said defendants pursuant to such conspiracy united in 
defaming the titles of the plaintiffs and disturbing and annoying 
them and their tenants in their possessions by divers means set 
forth in the petition, and that finally as to certain of the property 
in controversy the defendant Burr and certain other defendants, 
by reason of certain circumstances, was estopped from claiming 
title adverse to the plaintiffs. 


The petition concluded with a prayer that each and all the de- 
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fendants be enjoined from continuing, attempting, or doing any 
of the acts complained of, or any similar acts. That the several 
pretended conveyances from the Dawson heirs to Burr and 
Wheeler, and from Burr and Wheeler to Giles be adjudged 
fraudulent and void, and be canceled, and that the plaintiffs 
be quieted in their several titles and possessions against each and 
all of said defendants, and all persons claiming under or through 
them or ei her of them. Ina supplemental bill filed after the 
removal of the cause to the circuit court, printed record, page 
371, certain additional matter is pleaded in support and moditica- 
tion of the allegations of the principal bill and in estoppel of cer- 
tain interests of the Dawson heirs, and averring that the latter and 
Burr and Wheeler were the sole parties in interest, the attempted 
conveyance to Giles being merely colorable. 


On the 20th day of February, 1882, the defendant Giles filed 
his separate petition for a removal of said cause to the circuit 
court (Record, page 35), and a purported transcript thereof was 
filed and docketed therein on the 28th day of that month, and on 
the fifth of April following, Giles filed a cross-bill (Record, 
55) to which on the 10th of May thereafter the plaintiff filed an 
answer (Record, 64) pleading substantially the same matter as that 
contained in their original and supplemental bills, together with 
the additional averments that the defendants Burr and Wheeler 
and the Dawson heirs, as well as the plaintiffs, were citizens and 
residents of the state of Nebraska, and that the said conveyance 
to Giles was colorable and collusive, and made solely for the 
purpose of making a cause cognizable by the circuit court, On 
the Ist day of March, 1882, this latter matter was also brought 
to the attention of the court by a motion to remand (Record, 38), 
but no action was ever taken thereon. ‘The proofs, so far as they 
are material to the issue as to the conveyance to Giles being col- 
lusive, for the purpose of conferring jurisdiction on the circuit 
court, are substantially as follow: : 
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On the 15th day of September, 1879, Albert L. Dawson and 
others, heirs of one Jacob Dawson, deceased, claiming to be the 
owners, under a will executed by said Jacob Dawson, of certain 
real estate situate in Lancaster county, Nebraska, all of which 
was then in the adverse possession of divers persons claiming to 
own the fee simple title to their respective tracts, by virtue of 
divers mesne conveyances from one Editha J. Dawson as devisee 
and executrix under the same will, executed and delivered a 
deed purporting to convey the same to one Lionel C. Burr and 
one Hiland H. Wheeler as joint tenants. On the same day a 
like deed to the same lands was executed and delivered by one 
William R, Dawson and others, heirs of said Jacob, under a like 
claim, to the said Burr and Wheeler. Neither of these deeds 
contained any express covenant of seizin or of title, and they 
remained in the possession of the grantees unrecorded until Jan- 
uary —, 1882. It is not clear when or how much, or if any money 
consideration was paid by the.grantees for these deeds, or either 
of them. Burr testified to having paid William R. Dawson two 
hundred dollars, but he does not say expressly upon what con- 
sideration, nor whether for the use of the «ther grantors, Al- 
bert testifies expressly that he received no money or other con- 
sideration. That no such consideration was paid is inferable 
from the fact that on the 10th day of November, 1879, the said 
Burr and Wheeler executed to the grantors in both deeds jointly 
a declaration of the trust upon which the conveyances were 
made, which is in words and figures following, viz.: 


“This instrument made and entered into this 10th day of No- 
vember, 1879, between Lionel C. Burr and Hiland H. Wheeler, 
both of Lancaster county, Nebraska, party of the first part, and 
William R. Dawson, Albert Dawson, Minnie Dawson, Melita 
Dawson, and Evaline Dawson Knicely, heirs at law of Jacob 
Dawson, deceased, parties of the second part, 


~ 
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‘Witnesseth: That the said parties of the first part du hereby 
agree with the said parties of the second purt, that whenever 
the said parties of the first part shall come into the possession 
and be seized in fee simple absolute of the estate or any part 
thereof conveyed by said parties of the second part to said par- 
ties of the first part, then said parties of the first part shall quit- 
claim to said parties of the second part the one-third undivided 
interest which they as tenants in fee simple have in said prem- 
ises, or at the election of the said parties of the first part pay to 
the said parties of the second part the value of said undivided 
one-third interest of said estate in cash. 

“In witness whereof the said parties have hereunto set their 
hands and seals the day and year above first written, and if any 
money comes into the hands of us by way of settlement of suits 
herein, one-third thereof we will pay to parties of second part, 
after deducting expenses. 

“ (Signed) L. C. BURR, 
“HILAND H. WHEELER. 

‘ Witness and signatures, 


“(Signed) H. P. Kemp.” 


“For value received, to-wit: The sum of five dollars in hand 
paid by the heirs of Jacob Dawson, the receipt whereof is hereby 
acknowledged, we do hereby jointly and severally guarantee the 
performance and fulfillment by said L. C. Burr and H. H. 
Wheeler of the within agreement with said heirs and all the 
conditions thereof mentioned therein. 

* (Signed) Cc. C. BURR, 
“J. R. WEBSTER, 
«A, D. BURR, 
“FRANK L. SHELDON, 
“WILLIAM M, CLARKE. 
“ Dated Lincoln, Nebraska, Jan’y 14, 1882.” 


(4) 


On the 15th day of September, 1879, Albert L. Dawson and 
others, heirs of one Jacob Dawson, deceased, claiming to be the 
owners, under a will executed by said Jacob Dawson, of certain 
real estate situate in Lancaster county, Nebraska, all of which 
was then in the adverse possession of divers persons claiming to 
own the fee simple title to their respective tracts, by virtue of 
divers mesne conveyances from one Editha J. Dawson as devisee 
and executrix under the same will, executed and delivered a 
deed purporting to convey the same to one Lionel C. Burr and 
one Hiland H. Wheeler as joint tenants. On the same day a 
like deed to the same lands was executed and delivered by one 
William R, Dawson and others, heirs of said Jacob, under a like 
claim, to the said Burr and Wheeler. Neither of these deeds 
contained any express covenant of seizin or of title, and they 
remained in the possession of the grantees unrecorded until Jan- 
uary —, 1882. It is not clear when or how much, or if any money 
consideration was paid by the. grantees for these deeds, or either 
of them. Burr testified to having paid William R. Dawson two 
hundred dollars, but he does not say expressly upon what con- 
sideration, nor whether for the use of the «ther grantors, Al- 
bert testifies expressly that he received no money or other con- 
sideration. That no such consideration was paid is inferable 
from the fact that on the 10th day of November, 1879, the said 
Burrand Wheeler executed to the grantors in both deeds jointly 
a declaration of the trust upon which the conveyances were 
made, which is in words and figures following, viz.: 


“This instrument made and entered into this 10th day of No- 
vember, 1879, between Lionel C. Burr and Hiland H. Wheeler, 
both of Lancaster county, Nebraska, party of the first part, and 
William R. Dawson, Albert Dawson, Minnie Dawson, Melita 
Dawson, and Evaline Dawson Knicely, heirs at law of Jacob 
Dawson, deceased, parties of the second part, 


(5) 


‘‘Witnesseth ; That the said parties of the first part do hereby 
agree with the said parties of the second purt, that whenever 
the said parties of the first part shall come into the possession 
and be seized in fee simple absolute of the estate or any part 
thereof conveyed by said parties of the second part to said par- 
ties of the first part, then said parties of the first part shall quit- 
claim to said parties of the second part the one-third undivided 
interest which they as tenants in fee simple have in said prem- 
ises, or at the election of the said parties of the first part pay to 
the said parties of the second part the value of said undivided 
one-third interest of said estate in cash. 

“In witness whereof the said parties have hereunto set their 
hands and seals the day and year above first written, and if any 
money comes into the hands of us by way of settlement of suits 
herein, one-third thereof we will pay to parties of second part, 
after deducting expenses. 

“ (Signed) L. C. BURR, 
“HILAND H. WHEELER. 

‘ Witness and signatures, 


“(Signed) H. P. Kemp.” 


“For value received, to-wit: The sum of five dollars in band 
paid by the heirs of Jacob Dawson, the receipt whereof is hereby 
acknowledged, we do hereby jointly and severally guarantee the 
performance and fulfillment by said L. C. Burr and H. H. 
Wheeler of the within agreement with said heirs and all the 
conditions thereof mentioned therein. 

“ (Signed) C. C. BURR, 
“J. R. WEBSTER, 
“A. D. BURR, 
“FRANK L. SHELDON, 
“WILLIAM M. CLARKE. 
“ Dated Lincoln, Nebraska, Jan’y 14, 1882.” 
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On the 27th day of April, 1880, Burr & Wheeler executed to 
the plaintiff a deed of all the property above mentioned. This 
.deed, like those before described, contained no express covenant 
of seizin or of title. The certificate of acknowledgment thereto 
is dated June 11th, 1880—nearly two months after the date of 
the instrument. It is not pretended that any money or valuable 
consideration was ever paid for this deed. Burr testifies that the 
sole pretended consideration ever claimed to have been paid was 
about the sum of two hundred dollars, obtained by him as the 
attorney of plaintiff upon the compromise of an ejectment suit 
brought by the plaintiff for the recovery of a portion of this real 
estate, for which he gave the plaintiff “‘credit;” all or a portion 
of which he had expended in the prosecution of other like suits. 


Whether the plaintiff ever had any knowledge either of the 
“credit” or expenditure, the record does not disclose. 


That the deed was never in fact delivered to the plaintiff or 
accepted by him as a conveyance of the property therein de- 
scribed seems equally clear. Concerning this matter we have the 
testimony of the witness Parker as to the plaintiff’s admissions 
to witness’ brother on January 31st, 1882, which is as follows: 
“ My brother asked him if he did not own land in Lincoln. He 
said ‘ No, if he did he did not know it—none that he knew of.’ 
My brother asked him if there was not a suit pending there now 
about some property? He said ‘Yes, but it was not decided 
yet.’ My brother asked him if he was one of the heirs. He said 
he ‘presumed not in point of law; said he was not posted though; 
did not know much about it, and wanted him to correspond with 
Burr & Wheeler.’ He told him that the parties had looked up 
his financial record, saw he was not able to pay $75,000 for that 
property. He said,‘O thunder! Is it worth that much?’ He 
told him that was the consideration in the deed conveying it to 
him. He said he had given an ample bond, and it was none of 
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their business, and told him again to correspond with. his attor- 
neys about the lands,’” 


The witness Filmore testified concerning a conversation he 
heard between the plaintiff and Galey: “‘(ialey asked him if he 
had the deed in his possession that conveyed the lands to him? 
He said ‘ No.’ He asked him next if he had ever seen the deed 
or knew what property it conveyed? He said he had never had 
the deed in his possession. Then Mr. Galey asked him whether 
he knew the property described in the deed was property in Lin- 
coln. His answer was that he supposed a considerable portion 
of it was property in Lincoln City.” 


The witness Gaily testifies concerning the same conversation : 
‘‘] asked him if he had the deed in his possession, this convey- 
ance made by Burr & Wheeler to him of this property. He said 
he had not. I asked him if he had ever had it. He said he had 
not. I asked him if he had ever seen it. He said he had not, 
I asked him if he had ever seen the property it purported to 
convey? He said he had not. I asked him if he had ever been 
in Lineoln. Tle said he had not.” 


The plaintiff himself was sworn as a witness in his own be- 
half, and his attention called to these conversations. He omits 
to deny that the portions of these conversations above quoted 
took place precisely as related by the witnesses. He says that 
among other things, Galey asked him “If this was brought in my 
name for the purpose of carrying it to the United States court.” 
! told him emphatically, “No!” He then relates some other por- 
tions of the conversation, but does not assume to give the whole 
conversation or deny Galey’s or Filmore’s version. 


And so concerning the conversation with Parker, he gives 
this fragment: “He commenced and said, ‘ You have got prop- 
erty in Nebraska, haven’t you?’ I said, ‘1 did not know. There 
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was some property there in litigation, and no man knew whether 
he owned anything or not until it was decided.’”” But be does 
not contradict Parker or pretend to give the whole conversation. 
The plaintiff’s son, C. P. Giles, was also sworn as a witness on 
behalf of the plaintiff, and testified concerning the conversation 
with Parker, but like his father he does not assume to give the 
whole conversation, relates some portions not given by either his 
father or Parker, and omits portions given by his father and by 
Parker, not denying that either version is correct so far as it 
goes, except that he claims to have held that part of the conver- 
sation about the bringing of the suit, which his father claims to 
have had himself. 


In further support of the theory that the deed was never de- 
livered to Giles or accepted by him as a conveyance of the prop- 
erty therein described, we have the testimony of Burr that the 
deed was executed at the time of its date, April 27th, and re- 
tained in his possession until about the date of its acknowledg- 
ment, June 11th, 1880, when he gave it to his wife to carry with 
her on her visit to her father; that on her return from that visit 
she brought the deed with her and returned it to him, or else 
previously mailed it to him, and that the same has ever since 
been in his possession and in the possession of Wheeler; that 
they withheld it from record for reasons of their own until Jan- 
uary—, 1882, when they recorded it together with the Dawson 
deed, on hearing that Albert Dawson had deeded the property 
to Goodin. He further testifies that negotiations with the plain- 
tiff about deeding to him were not concluded until about the 
date of the acknowledgment of the deed on June 11th, and nar- 
rates, as does also Wheeler, that a short time before the com- 
mencement of the suit against Bacon on June 28th 1880, he had pre- 
pared pleadings for a suit against one Sherwin, in the state court, 
but that before filing, his attention was drawn to the case of 
Brandt against the Virginia Coal and lron Company, now re- 
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ported in the 8d Otto, which convinced him that it was better to 
sue in the United States court; that they tl.en brought the Bacon 
suit, and afterwards employed counsel, upon whose advice they 
dismissed the case and began the case now pending against 
Little 


W lheeler testifies that — Brandt case determined Burr and 
himself to sue in the U. 8. court; that he saw it a few weeks be- 
fore beginning the aa case. Replying to the question, 
‘Might it have been as much as three or four weeks?” He an- 
swers, ““! think not. I know it was between the time we con- 
cluded not to bring the Sherwin case and commenced the case 
ugainst Bacon, and that followed right along within a week or 
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So it appears clearly that the conveyance to Giles, the seeing 
of the Brandt case, and the changing of purpose with respect to 
forum were all practically contemporaneous events. 


W heeler also testities that he exhibited the power of attorney 
hereinafter mentioned to C. P. Ross, and told him that he re- 
garded it as just as good to him as a deed. 


Albert Dawson testifies, and is not contradicted, that when he 
complained to Burr about the conveyance to Giles, Burr assured 
him that the conveyance was only “ for the purposes of this suit,” 
the suit against Little being then pending. 


Oakley testifies, and is uncontradicted, that he negotiated with 
Burr about a settlement, and Burr told him that he could carry 
out the terms of the agreement; that he could control the suit in 


the U.S. court. 


Burr writes to Albert Dawson, July 23d, 1880, after the con- 
veyance to Giles, but six months before Dawson was aware of it, 
and makes no allusion to the conveyance or to Giles, but dwells 
on the possible fortune in store for himself and the heirs. He 
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begins by mentioning the case of ‘ Dawson Heirs vs. Bacon,” 
and writes: ‘IT have brought the case in the U. 8. circuit court 
so I can go to the supreme court of the United States, where they 


have a decision in a will case just like this.” 


Ross testifies that Wheeler told him he had a deed from Giles 
to protect his interest, and that a further agreement was entered 
into between Giles and Burr and Wheeler concerning the prop- 
erty during this trial. 


Van Dorn testifies Burr told him he was compelled to make 
the transfer to Giles in order to get jurisdiction in the U. 3. 
court; but Burr still assured him that he was able and willing 
“to make him (Van Dorn) all right,” as he had agreed to do. 


Reavis testifies Burr told him substantially that Giles was a 
nominal party; that the case should be prosecuted in the U. 5. 
court, he being a non-resident of the state; that he ought to have 
conveyed to him in the first place for that purpose, but that he 
hadn’t thought of it, and besides, he did not understand the ropes 
so well as he did now. 


At the time of the pretended conveyance to the plaintiff he 
executed to Burr and Wheeler the following contract, disclosing 
the purposes of the deed and providing for the bearing of the 
expenses of litigation and the division of the plunder; and on 
the third day of July, 1880, after the commencement of the Ba- 
con suit, and, as Burr testifies, for the purpose of convincing peo- 
ple that the plaintiff’s existence as well as his interest in the 
controversy was not a myth, the following power of attorney 
executed: 


‘This instrument, made and entered into this 27th day of 
April, 1880, between Ezekial Giles, of Clay county, Lowa, party 
of the first part, and Hiland H. Wheeler and Lionel C. Burr, of 
Lincoln, Lancaster county, Nebraska, parties of the second part. 

‘“WitnessetH: That the said parties of the second part by deed 
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of even date herewith, have conveyed to the said party of the 
first part certain lands and premises in Lancaster and Otoe coun- 
ties, Nebraska, which were conveyed to the said second parties 
hy the heirs of one Jacob Dawson, deceased, reference to which 
said deed is herein had for a more particular description of said 
land and premises, which said lands and premises have not yet 
been reduced to possession by said second parties, but are claimed 
by various persons. Now, it is mutually covenanted that the said 
parties of the second part shall, and they hereby agree to prosecute 
all suits against said claimants at the expense of said first party, 
for the possession of said premises, and to render or procure all 
necessary legal assistance for such purpose; and the party of the 
first part, in consideration thereof, and of the conveyance to him 
aforesaid, hereby agrees to pay all the expenses of such suits as 
may be necessary as aforesaid; and :n the event of final success 
of any such suits, to pay the said EHiland H Wheeler and the 
said Lionel ©. Burr the value of one-third of said lands and 
premises, the possession of which is so recovered; and the said 
party of the first part does also agree to assume and discharge 
und pay off all indebtedness arising or to arise by reason of a 
certain contract dated November 10th, 1879, between said parties 
of the second part and the afore referred to heirs of said Jacob 
lbawson, and to save harmless said parties of the second part 
therefrom. 

“ Reference to said contract for a more particular description 
of the covenants therein contained is herein had, 

“In witness whereof the parties hereto have hereunto set 
their hands and seals the day and year first above 
written. 

“ EZEKIAL GILES, [SEAL] 
“L. C. Burr, [SEAL] 
“Hitanp H. WHEELER. [SEAL] 
‘“ Signed, sealed, and delivered in the presence of Charles P. 
Giles.” 
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‘Know all men by these presents, that we, Ezekiel Giles and 
Lydia Giles, wife of said Ezekiel Giles, both of Spencer, county 
of Clay, in the state of Iowa, have made, authorized, and ap- 
pointed, and by these presents do make, authorize, and appoint 
Lionel C. Burr, of Lincoln, Lancaster county, Nebraska, our at- 
torney for us, and each of us, in our names to enter into and 
take possession of all such lands, tenements, and real estate what- 
soever in the counties of Lancaster and Otoe, Nebraska, whereof 
either of us now are or hereafter may be by any way or means 
entitled to or interested in. 

“ Also for us in our names to commence and prosecute apy ac- 
tion at law or in equity to recover possession of said real estate, 
and to compromise any and all claims held by any and all per- 
sons against said real estate, as in his judgment he shall deem 
meet, 

‘‘ Also for us and in our names to grant, bargain, sell, lease, 
mortgage, or otherwise dispose.of said premises; and for us and in 
our names to make, deliver, or receive good and suflicient deeds, 
leases, conveyances, and all other instruments necessary to express 
or carry cut the ‘powers herein granted to said Lionel C. Burr. 
And we do hereby empower said Lionel C. Burr as our attorney, 
and in our names to manage and control said real estate as fully 
as we or either of us could if personally present, bereby ratifying 
and confirming whatever our said attorney may do or cause to 
be done in and about said real estate by authority of these pres- 
ents. 

“Tn witness whereof we have hereunto set our hands and 
seals this 3d day of July, 1880. 
“ EzeKIEL GILEs. [SEAL] 
“ LypIA GILEs. | SEAL] 

“Signed, sealed, and delivered in the presence of M. E. 

Griffin.” 


RS MRE NCR ome 


“State or Iowa, | 
Clay County. j ” 

“On this 3d day of July, 1880, before me, the subscriber, a 
notary public, personally appeared Ezekial Giles and Lydia, his 
wife, tome known to be the identical persons described in and 
who executed the foregoing instrument as grantors, and acknowl- 
edged said instrument to be their voluntary act and deed. 

‘‘In witness whereof I have hereunto set our hand and seal, 
at Spencer, iu said county, the day and year last above 
written. 


“T Signed | M. E. Grirrin, 
*€ Notary Public.” 


Against this overwhelming mass of evidence, both direct and 
circumstantial, we have the statement by the plaintiff that the 
deed was “delivered to tim,” and that “he got it about June 
13th, 1880; ” the plainest evasion of the direct issue as to whether 
it was ever in his actual possession and control or not; the un- 
supported assertions of the plaintiff. 


Burr and Wheeler, the conspirators themselves, when the con- 
spiracy is on trial, say that at the time of the date of the deed 
none of them intended to bring suit in the U. S. court. 


Mrs. Burr, who alone, except her father, knows whether she 
actually put the deed in the plaintiff’s possession, is not called 
upon as a witness. 


We presume no significance will be attached to the bandying 
of the words “ bought,” “purchased,” and “sold ” by the plain- 
tiff and Burr and Wheeler. 


The following is a copy of a letter written by Burr to Albert 
L. Dawson, after the conveyance to Giles, but six months before 
Dawson learned of such conveyance : 
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“LL. C. Burr, ATTORNEY, 
“ Orrice, Rooms 4 anp 5, State Bock, 
“ LincoLn, Neb., July 23, 1880. 
“Wm. R. Dawson, Esq., Factoryville, Neb.: 

“Dear Frienp—Your letter of late date was received, and I 
want to reply to some things relating to the suit of the Dawson 
Heirs vs. Bacon et al. I have but very little doubts in my mind 
but what I shall within four years from to-day win this suit and 
get you heirs all this property back again, and thereby not only 
make myself, but all of yo heirs independently rich. Of course 
it is a long and tiresome and expensive suit, but I expect and 
know that, now while commencing the same. Yet you heirs are 
all interested with me, and must help me all you can, as the men 
[ must fight are rich and numerous, and will do all they can to 
delay and burt my prospects to win the case. Galey is already 
helping them all he can, by saying that he saw the will about one 
year after it was put in court; that your father at the time of his 
death was heavily in debt—to the full extent of his property, viz.: 
$10,000 ete., and that H. 8. Jennings drew the will. 

“ Now some of the matters may have to be proved by oral testi- 
mony, and your mother, yourself, and any person you can remem- 
ber of, may have to be my witnesses. And,don’t you see,if “ they” 
try to explain this will by evidence outside of the will itself, then 
your mother will certainly be the best witness of all; and when 
they admit that something must he explained in this way, they ad- 
mit that the intention of your father was to give this property to 
your mother to use until she married again, and then his boys and 
girls should have it. This will has been on record during all this 
time, and is staring them all in the face, telling them when Editha 
J. Dawson marries, you (they) cannot have this property—then 
the Dawson heirs shall have it. Now, can’t you and your mother 
write me and tell me: Ist. Did not your father write this will in 
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his handwriting? He was a practicing attorney at that time. 
He may have consulted with Judge Jennings, but certainly he 
thought and considered himself as good if not a better attorney 
than Judge Jennings. He may have had him and John H. Hel- 
man sign this will as a witness, but that does not say who drew 
the will. In whose bandwriting was the will? Your mother 
must remember. 

“2d. Some person knows where and has the will, I think. | 
have looked all the papers over that were left with me. Did you 
ever see it?) When was it last? Did you have it up home? 

“ Now, Will, [expect you are not feeling well, but here is a 
fortune for us both, all of us, and I tell you I will get the prop- 
erty safe if nothing happens to us, and all of you must help me. 
Find that will, if it isin your old papers, if it takes a month to 
do so. Don’t give it up; it seems to me that I must have it and 
prevent Galey from going into the witness stand and swearing 
you cbildren out of all this property. [las he not injured you 
enough before to-day—enough ? 

‘* There.is more in this suit, Will, than your folks have thought. 

‘Do you think I would go into this if I did not almost know 
we will win? [ have brought the case in U. 8. circuit court, so 
I can go to supreme court of United States, where they have de- 
cided a wilt case just like this one. 

‘“‘Tlelp me in this; do your part and [| will make you all more 
money than you can make in a life-time on the farm, and at tne 
same time make myself well off. 

“ Read this letter to your mother; get all the facts. Who drew 
the will, was mother present? Did she know the contents before 
it was signed? Where was it last, can’t she find itnow? And 
we will give Galey such a dose that will forever quiet him. 

‘Don’t answer any letter that may be written to you relating 
to this will, and if you think proper send them, or copies to me. 
It may be they will send some person over there to see you. Be 
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careful what you say to them, as they will afterwards swear 
against you, and above all, don’t sign any paper with them, but 
this I need not write, as 1 know you will not. 

“Don’t think that I am sure of winning this case; I am not, 
yet I firmly believe that I will if all of you help me all you can. 
Write soon; tell me all the particulars; send the deed to Rey- 
nolds as soon as convenient, and oblige 

* Yours truly, 
“L. C. BORR.” 


The testimony,other than documentary referred to above, may 
be found upon the following pages of the printed record from 
which the following paragraphs are literal quotations: 


Page 121. Witness PaRKeEr: 

My brother asked him (Giles) if he did not own some land in 
Lincoln. He said no. If he did he did not know it. None that 
he knew of. My brother asked him if there was not a suit pend- 
ing there now about some property. He said yes. It was not 
decided yet. My brother asked him if he was one of the heirs. 
He said he presumed notin point of law. Suid he was not posted 
though. Did not know much about it, and wanted him to cor- 
respond with his attorneys, Burr and Wheeler. 


Q. What if anything was said about the consideration ‘ 

A. He told him that the parties concerned in this property 
had looked up his financial —; saw that he was not able to pay 
$75,000 for that property. He said, “Oh, thunder,is the property 
worth that much?” He told him that was the consideration in the 
deed conveying it to him. He said he had given an ample bond 
and it was none of their business, and told him again to correspond 
with his attorneys about the lands. 7 


Page 126. Witness FILMoreE: 
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He (Galey) asked him if they (Burr and Wheeler) had conveyed 
any land to him within the last year, and his answer wus: not 
that he knew of. He said there was some transaction about land 
in Lincoln Ci:y, town lots and lands near Lincoln, but said his 
agents, Burr and Wheeler, knew all about that matter, and he 
knew nothing about it, as he said, “‘as I told you before.” Mr. 
Galey then asked him if he had not paid a man any money or 
given anything for lands which he bought of Burr and Wheeler, 
and he paused a moment and then said: “If I didn’t my agents 
did.” * * * Then Mr. Galey asked him if he had the deed 
in his possession that conveyed this land to him. He said, no. 
He asked him next if he had ever seen the deed or knew what 
property it conveyed. He said, no, he never bad the deed in 
his possession. Then Mr. Galey asked him whether he knew 
the property described in the deed was property in Lincoln or 
land near Lincoln. His answer was that he supposed a consider- 
able portion of it was property in L'ncoln City. 


Page 132. The witness GALey: 

[ first asked him if his name was Ezekial Giles. He said it 
was. * * *  Jasked himif he had the deed in his posses- 
sion, this conveyance made by Burr and Wheeler to him of this 
property. He said he had not. JI asked him if had ever had it 
in his possession. He said he had not. I asked him if he had 
ever seen it. He said he had not. Iasked him if he had ever 
secn the property it purported to convey. He said he had not. 
Lasked him if he had ever been in Lincoln. He said he had not. 
I asked him if he knew the character of the property, whether it 
was (city) property or lands outside. He said he thought a con- 
siderable portion of it was in Lincoln. I asked him if be had 
ever paid anything for it, and he made me this answer: ‘* Well 
if I didn’t, my bondsmen have.” 
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Page 138. Witness Van Dorn: 

He (Burr) said to me, he was compelled to make this transfer 
in order to get jurisdiction in the supreme court of the United 
States. , 


Page 142. Witness Ross: 

[asked Wheeler what he had to assure him against Giles, 
that is, whatsurety he had of a settlement of Giles, and he said 
he had a deed, although I can’t say whether it was a deed or not. 


Page 144. Same witness: 

Q. Where did he (Albert Dawson) reside at the commence- 
ment of this action—the one we are trying—commenced last 
January ? 

A. He resides in Cass county, Nebraska. 


Page 144. The defendant, ALBErt Dawson: 


[ had a little conversation with Burr in regard to that matter. 


®. State what that conversation was? 
A. He said something about putting it in Giles’ name for the 
purpose of this suit. [I don’t know what suit he meant. 


Page 150. Witness Heater: 

[ asked him (Burr) if there would be any trouble in regard to 
the property. Hetold me,no. Iasked him how he knew so. 
He said: “ We control two-thirds interest in the property.” 


Page 152. Witness OaKLzy: 
Witness Oakley testifies that Burr said, we control two-thirds 


of this property. My recollection is that he said the heirs owned 
the other third. 


Page 154. Defendant WHEELER: 


ee 
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The defendant Wheeler testifies concerning the conversation 
between himself and the witness Ross. Ross came and said 
Albert Dawson wanted to sell his share of the cor.tract for $5,000> 
and wanted me to buy it. I refused to buy it; told him I could 
not buy it. He said: “ You think [ want to get a thousand dol- 
lars out of this and go into the grocery business with Dawson. 
That ain’t so. The real reason is that the heirs have become 
afraid and begin to think that the contract is not secure, and the 
guarantee is not secure and Albert Dawson wants to sell.” Ile 
finally asked me: “ How do you feel secure for your one-third, as 
to Giles?” I took up that paper and said: “ This is just as good 
to me asa deed.” I told him that was Giles’ name, and read 
him portions of it and showed him the signatures. 


Page 157. Same witness: 

A. I have always had some interest in these proceedings; 
have drawn most of the papers, except what Mr. Woolworth has 
done, and have had the papers in my possession partly; have 
been reading and looking at them. 


Q. You had this for the purpose of drawing some paper” 
A. No, sir, | have kept the paper most of the time. 


Q. Were you afraid to trust Burr with it? 
A. Idon’tremember now; I happened to have it at that time. 


Q. Whyhas this power of attorney never been filed for record? 

A. Because we did not wish to quiet the title of anybody on 
that case; that is why none of the deeds were filed till Albert 
Dawson deeded property to Goodwin. Then, to protect ours, we 
put all the deeds on record. 


(). This putting on record was done to protect you and Burr 
as against the heirs? 


x * 
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A. No; it was for the purpose of protecting Giles; I have 
an interest, of course, in this under Giles; that is, if Giles suc- 
ceeds he is to pay Burr and I the value of one-third of the prop- 
erty; so we have an interest. 


Q. You and Burr have one-third interest clear of all ex- 
penses of these litigations. Did you or Burr consult Giles with 
reference to the recording of these deeds? 

A. We sawinthe morning paper that Albert Dawson had 
made this couveyance to Goodwin, and we put the deeds on rec- 
ord as quick as we could. 


@. You had them here in your possession at that time? 
A. Yes; I don’t mean that I had them in my possession; I 
think Burr had them in his; they were back and forwards be- 


tween us. 


Page 173, Defendant Burr: 

Little and Alexander said in that conversation there was no such 
man as Giles; that there was no such person in fact. I did not 
know but some man might question my right to bring any suit, 
or of having anything to do with him, and I wanted that power 
of attorney; that was one of the objects which got it. 


Page 160. Defendant Burr: 

Giles refused to take this property for some time; refused to 
buy it; refused to go into it unless I could point out to him 
where there was some chance of his making some money, or 
saving himself for the expenses he was paying out. 


Page 187. Witness I. Reavis: 

Q. Did burr tell, you at the same time that Giles was only a 
nominal party; that the case could be prosecuted in the Federal 
courts, he being a non-resident of the state ? 
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A. His exact language I don’t remember, but he left that 
impression on my mind ; I am taking advantage of the permis- 
sion of the court to answer in my own way. 

Plaintiff moves that be stricken out as not responsive. Over- 
ruled, 


@. Didn’t you ask Burr on the way from Nebraska City to 
actoryville why he and Wheeler took the property in their 
names, and if their object was to litigate concerning the title in 
the Federal court, and didn’t Burr reply that he ought to have 
done that in the first place, but that he hadn’t thought of it, and 
besides he didn’t understand the ropes as well then as he did 
now ? 

A. J asked him that question and he made answer about the 
way it is stated, There may be some difference in the phraseol- 
ogy from the exact words he used, but he said he didn’t under- 
stand the thing as well then as he did now. 


Plaintiff moves to strike out answer as not responsive. Over- 
ruled and exception taken. 


(). Did you ask Burr at that time this question, How will a 
settlement with the Dawson heirs keep the case in the Federal 
courts? and didn’t Burr reply that a fix up with the heirs would 
keep them friendly, and no one else knew how Giles held the 
property; that they knew that he and Giles were the same as 
one, and that whatever he told Giles to do he would do it and 
ask no questions; that Giles was acting as Burr said and not as 
he (Giles) said, and that he (Burr) knew the Dawsons well, and 
if they were friendly the opposition could get nothing out of 
them ? 

A. I couldn’t see how a settlement with the heirs would 
affect this matter. 


Objected to by plaintiff. Sustained. Defendants except. 
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Q. What is the fact about it—in answer to the question which 
| have propounded ? 
A. lasked him the question substantially, as it is given to me. 


Plaintiff moves to strike out the answer. Sustained. Defend- 
ants except. | 


Last question but one then read over to witness. 


A. I wanted to know what effect a settlement would have, 
and I asked him that question. 


Q. Then what did he say ? 
A. I can’t say that his answer was in the exuct language used 
there. 


®. Was it about that? 
a +06. 


LEGAL ARGUMENT. 


§ 


The conveyance from the Dawsons to Burr & Wheeler creates 
at most a mere naked trust *‘ to recover possession and become 
seized,” 


This trust, which is declared in the instrument reciting the 
conveyance and the consideration upon which it was made, ex- 
ecuted by Burr & Wheeler to the Dawsons, left the whole equita- 
ble title and beneficial interest in the Dawsons. Burr & Wheeler 
were not empowered to sell or to compromise or settle law suits. 
In case money came into their hands by reason of settlements 
they were relieved of the cost and expenses to which they were 
otherwise subject, and the amounts paid out were deducted fro.n 
the share of the heirs, presumably because the heirs retained the 
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right to compromise and thus prevent a full recovery. A pur- 
chaser from Burr & Wheeler, having notice of the trust, would 
have been bound by its terms, and unless the heirs ratified the 
conveyance their equitable title would not have been affected. 


Perry on Trusts, paragraphs 217 and 790. 


I], 


The trust thus conferred upon Burr & Wheeler was purely a 
personal one, which they could not delegate or transfer to another. 


Perry on Trusts, § 254, 287, and 402. 
Saunder vs. Webber, 39 Cal., 287. 
Storey on Agency, {% 12 and 15 and notes. 


[LT 


The plaintiff not only knew of the trust, if he knew anything 
at all about the matter, but he recites it in the instrument of 
even date with his deed which he executes to Burr & Wheeler, 
and undertakes, if such a thing can be conceived of, to serve in 
the double capacity of trustee of the trust for the trustees and as 
trustee of the trustees’ interest in the trust. 


And then he divests himself of every vestige of interest or 
control over the matter by leaving his conveyance, of which he 
had no personal knowledge, in the possession of Burr & Wheeler, 
and also by executing to Burra power of attorney in such un- 
limited terms that Wheeler himself testified he regarded it as 
equivalent to a deed. If under such circumstances oral testi- 
mony is needed to prove that the conveyance was colorable, we 
have it in abundance in Burr’s admissions; and if authorities be 
needed to show that his admissions are competent we cite the 
following : 


(24) 


C., R. 1. & P. R. R. v. Collins, 56 Ills., 212. 
Martin v. Reeves, 15 Amer. Dec., 154. 
Greenwell v. Nash, 7 Reporter, 595. 

Rex v. Stone, 6 Tenn., 527. 

McDowell v. Rissell, 37 Penn. St., 164-168. 


And the rule is not confined to cases where a technical con- 
spiracy forms a portion of the charge, but it includes all com- 
binations formed for the purpose of accomplishing unlawful 
results or lawful results by unlawful means. 


Comm. v. Pierson, 8 Gray, 375-381. 

2 Starkey on Evidence, 401-403. 

Amer. Fur. Co, v. U. 8., 2 Peters, 364—5. 
Page v. Parker, 40 N. H., 47-62. 

Lee v. Lamprey, 43 N. H., 13-15. 


But, again, the familiar rule that the declarations of a vendor 
made after the conveyance cannot be made to impeach his vendee’s 
title, is based upon the consideration that he has parted with all 
his interest for a valuable consideration. Here no consideration 
was paid, and upon plaintiff’s own construction of lis contract 
with Burr & Wheeler, the latter retained their interest in one- 
third of the lands for themselves, one-third for the heirs, and the 
remaining one-third for the payment of the costs and expenses 
of litigation, which, it is fairly to be presumed, would entirely 
consume it, and for their security they retained possession of the 
deed and were provided with an alter ego power of attorney. 
Under such circumstances the above-mentioned rule has no ap- 
plication. 


1 Greenleaf on Evidence, Par. 179, 180, and notes. 
Hartman v. Diller, 62 Pa. St., 37. 


Should the court, however, hold the conveyance to the plaintiff 
not colorable and collusive, for the purpose of making Giles a 
party to the suit, so as to confer jurisdiction on this court, then 
we contend the deed is confessedly void for champerty, and 
leaves the title in the grantors. The agreement between the 
plaintiff and Burr & Wheeler recites the «eed to the plaintiff, 
and that the “ lands and premises” therein described “ have not 
yet been reduced to possession,” and it is “ mutually covenanted,” 
in consideration of the premises, that Burr & Wheeler shall 
prosecute the necessary suits “ at the expense of said first party ” 
to recover possession for themselves, not Giles. And the plaintiff, 
“in consideration thereof and of the conveyance to him aforesaid,” 
agrees to pay all the expenses of litigation, and in the event of 
tinal success “in any suit ” to pay to Burr & Wheeler the value 
of one-third of whatever of such lands may be recovered, that is 
to divide the lands with them (campum partire), in the ratio of two 
for himself and one for them, he discharging their obligation to 
the Dawsons. No transaction could be more accurately described 
as champertous. At the common law, and by statute 32, Henry 
Sth, a deed of land to which the grantor was not at the time seized, 
that is, which was held adversely, was absolutely void, and left 
the title in the grantor. And this because it was held to be nec- 
essarily champertous, and it was said that a man “ should not be 
permitted to sell a quarrel.” This doctrine bas been expressly 
adopted in most of the American states, but in others it is held 
that such a deed is not ipso facto champertous, and is prima facie 
valid; but even in those states it is held that if it be shown to be in 
fact champertous, it is void; and we believe no respectable au- 
thority, except Sedgwick v. Stanton, 4 Kernan, N. Y., 289, which 
rests purely on the statutes of that state, can be produced to the 
contrary. The deed to Giles, therefore, was ineffectual to con- 


vey any interest. 
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2 Hillard on Real Property, 437, and notes. 

38 Washburn on Real Property, 292, and notes. 

25 Ia., 488. 43 Ind., 318. 4 Mich., 535-9. 13 O., 175. 
96 U.S., 416. 73 Ill.,11. 89 Ill., —. 

Gregorson v. Imlay, 4 Blatchford, 503. 

62 Ind., 201. 


The requirement of the 5th section of the act of 1875, that the 3 
controversy shall be “ really and substantially ” between the par- 
ties whose citizenship confers jurisdiction upon the Federal court, 
may be looked upon as intended to prevent the litigation of 
‘champertous suits in that forum, whether the champertous con- 
tracts are valid in the states in which they are made or not. But 
it may be contended that, notwithstanding Burr & Wheeler and 
the Dawsons retain the whole beneficiary interest in the subject 
of the controversy, yet it was competent for them to convey the 
legal title to the plaintiff, who may prosecute the suits necessary 
for the carrying out of his trust in whatever forwm he sees fit. 


This view, we submit, will not bear examination. 


4 Dallas, 330. 
Williams vs. Town of Nottawa, 104 U. S., 211. 
Coffin vs. Haggin, 13 Reporter (May No., 1882), 547. 
Foss vs. First National Bank Denver, 10 Reporter, 717. 
Jones vs. League, 18 How., U. S8., 77. 

- Farmington v. Pillsbury, 58 C. R., 807. 


At the risk of some repetition, we wish distinctly to urge that‘ 
upon the face of the papers alone, and aside from al! other con- 
siderations, the deed to Giles, with the accompanying contract 
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and power of attorney, did not convey the right to the possession 
of the land. Giles was a mere passive trustee, if trustee at all, 
while the active parties, and the parties empowered to bring suits 
and get possession, were Burr & Wheeler. 


1 Perry on Trusts, Par. 18. 
2 Perry on Trusts, Par. 790. 


Burr & Wheeler could not have conveyed their personal trust 
to bring suits and get possession, if they had so desired, but they 
evidently had no such wish, and made no such attempt. Giles, 
by his power of attorney, makes Burr & Wheeler his active 
agents, and gives them the right to recover possession, but this 
right they had before, and expressly undertook in their contract 
with Giles to execute. Hence, as we have said, Giles is a mere 
naked, passive trustee, if anything, having no interest in the es- 
tate, and having no duty to perform, Burr & Wheeler remaining 
the real parties in interest. 


Blake vs. Collins, 69 Maine, 156. 

Knapp vs. Railroad Co., 20 Wall., 123. 

Coal Co. vs. Blatchford, 11 Wall., 172, 177, 179. 
Jones vs. League, 18 How., U.58., 77. 
Maxfield’s Lessee vs. Levy, 4 Dallas, 330. 


The deed to Giles, contract back, and power of attorney clearly 
show that the conveyance to Giles was not bona fide, and the 
prosecution of the suit is made not so much for the benefit of 
Giles as for the benefit of Burr & Wheeler, and the case of Jones 
et al. vs. League, 18 How., is a case in point. In that case the 
land was deeded to League, who was to bring the suits, and he 
was to pay one-third (4) of the expenses before that time accrued, 
and all the expenses for the future; and he was likewise em- 
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powered to make sale and divide proceeds in proportion of one- 
third for himself and two-thirds tu the grantor. This is similar 
to the contract of Burr & Wheeler with the Dawson heirs, and 
very similar to the contract with Giles. 


The court, on page 31, says this, with reference to prosecutions 
of this kind: “It very clearly appears from the deed of convey- 
‘‘ance to the plaintiffs by Palmer, that it was only colorable, as 
“the suit was to be prosecuted for the benefit of the grantor, and 
‘the one-third of the land to be received by the plaintiff was in 
‘“‘ consideration that he should pay one-half of the costs and su- 
“ nerintend the prosecution of the suit. The owner of the land 
‘“ may convey, in order that the title may be tried in the Federal 
“court, but the conveyance must be made bona fide, so the pros- 
‘“ecution of the suit shall not be for the grantor’s benefit.” 


The converse of that proposition, and the reasoning of the case 
is, that if the prosecution of the suit is for the benefit of the grantor, 
that it is a fraud upon the court, and the court gets no jurisdic- 


tion. 


This was under the law prior to the act of 1875. This act has 
made a much stronger case, and it lays down the law, that where 
a court finds a controversy is not really aud substantially between 
parties, it has no jurisdiction. 


The mere fact that Giles is to give the one-third (4) value of 
the land to Burr and Wheeler, and to deed the other one-third, 
or give its value, to the Dawson heirs, will make no difference in 
this case. 


In the case in 18 Howard, League, the party to whom the con- 
veyance was made, had the power to either sell and give two- 
thirds of the proceeds, or to deed two-thirds of the land back, but 
the court makes no note of this, evidently considering that it is 
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too techuical to make any difterence in the case, for in either case 
the prosecution would be for the use of grantors, in either case 
the grantors would get all there was, except the value of carrying 
on the quarrel, the lawsuit. 


Giles at best only got the purchase of a mere right to recover 
the land in controversy. He purchased a lawsuit. <A transac- 
tion of this kind is properly characterized in the case of Graham 
vs. The Railroad Co., 102 U, 8, (12 Otto), commencing on page 
155, and ending on page 156: 


“It isa rule, not of our law alone but of all countries, that the 
mere right of purchase shall not give a man right to legal reme- 
dies. The contrary doctrine is nowhere tolerated, and is against 
public policy, All of our cases of maintenance and champerty 
are founded on the principles that no encouragement should be 
given to litigation by the introduction of parties to enforce those 
rights which others are not disposed to enforce. There are many 
cases where the acts charged may not amount properly to main- 
tenance or champerty, yet of which, upon general principles, 
and by analogy to such acts, a court of equity will discourage the 


practice.” 
SECOND. 


Granting, however, for the sake of argument, that the convey- 
ance to Giles was not collusive for the purpose of making a case 
cognizable by the circuit court, and that it was not colorable 
merely, but was intended to vest some real interest *n the grantee, 
and the inquiry whether that court had jurisdiction is still perti- 
nent. 


Burr and Wheeler and three of the Dawson heirs were all served 
with process in the state of Nebraska (Record, 12-14), and it is al- 
leged by the plaintiffs’ motion to remand and answer to Giles’ 
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cross-bill (Record, 38-64),and proved by testimony, that they were 
all citizens of that state (Record, 146, 147-158). The petition for 
removal omits to state the citizenship of any of the parties, ex- 
cept the plaintiffs and the defendant Giles, nor is the citizenship 
of any others alleged in the cross-bill or other pleadings of Giles 
or elsewhere, except as above mentioned. If, therefore, the con- 
troversy between the plaintiffs and Giles is not separable from 
that between the plaintiffs and the other defendants to the origi- 
nal bill, the circuit court had no jurisdiction. 


Knappen vs. Troy & B. R. R. Co., 20 Wall., 117. 

Williams vs. Baukhead, 19 Wall., 563. 

Provident Savings Life Assur. Co. vs. Ford, 5 8. C. R., 
1104. 

Gaylord vs. Kelshaw, 1 Wall., 81. 


This action was begun in the state court on the 27th day of 
January, 1882. On the 20th day of February following, the state . 
court being in vacation, Giles filed his petition for removal, and 
also on the sane day was filed in that court the following docu- 
meut: 


In District Court, LANcAsTER CouNTY. 
S. W. Litre et Av. vs. EZEKIEL GILES ET AL. 


Now come the defendants, L. C. Burr, H. H. Wheeler, Albert 
L. Dawson, M. 8. Dawson, and Melita C. D. Tillman, and tor 
answer to the petition filed herein say : | 

That at and long before the commencement of this action no one 
of them claimed or pretended to have, and has not now nor claims 
or pretends to have, any right, title, or interest of, in, or to the 
lands and premises in said petition mentioned and described, nor 
any part or parcel thereof, and these defendants, and each and 
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every of them, disclaim all right and title of, in, or to the same 
or any part thereof. 
Wherefore these defendants pray to be hence dismissed with 
their costs. 
J. M. WooLworta, 
Attorney jor Defendants. 


That the filing of this paper was nothing more than an addi- 
tional device for creating a cause cognizable by the circuit court; 
that it was not in reality intended asa relinquishment by either 
Burr and Wheeler or any of the Dawson heirs of his or their in- 
terest in the subject of the controversy, is proved conclusively 
by the documents and testimony above recited. That the Daw- 
son heirs did not concur therein, and were ignorant of its very 
existence is shown by the fact that on the following day they 
filed an answer and cross-petition in said court, attacking not 
only the plaintifts’ title but their own conveyance to Burr and 
Wheeler and the conveyance by the latter to Giles, and asking 
to have both set aside as a fraud upon them, and for an account- 
ing, and that the title to all the property involved may be quieted 
in them (for certified copy introduced in evidence, see Record, 278 
et sey.), and afterwards filed a substantial copy of the same plead- 
ing by way of answer to the plaintiffs’ bill in the circuit court 
(Record, 361 e¢ seq.) This answer, although in some respects in- 
formal, and perhaps insufficient to entitle the defendants to the 
aftirmative relief therein prayed, yet distinctly and sufliciently 
professed to be an answer to the plaintiffs’ bill, and raised dis- 
tinct issues with all the material averments therein, whether it 
put the pleadings of any of their co-defendants in issue or re- 
quired an answer from them or any of them or not. In this an- 
swer it is averred that two of the defendants therein, Melita C. 
Dawson, who is shown to be a citizen of Nebraska, and whose 
name appears as one of the disclaimants above, and Carlton Daw- 
son, are infants, and it is prayed that “the court appoint some 
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suitable person their guardian ad litem for the purpose of making 
their defense in this suit.” Pursuant to this prayer the circuit 
court did appoint Mr. James M. Woolworth, who was, and is of 


counsel for Giles, such guardian ad litem, and he, being denied 
leave to file “another and further cross-bill,” filed without leave a 
separate replication for his wards, putting in issue all the allega- 
tions of the plaintiffs’ bill (Record, 482-3-4). The next session 
of the state court after the beginning of the action therein did not , 
begin until the 27th day of February, 1882, and the petition and | 
bond for removal were not presented to that court nor any order 
of removal made until Mar-h Ist, 1882, and in the meantime this 
answer of the Dawson heirs was, after February 21st,on the files. 
The clerk of the court,a brother of the litigant L. C. Burr, omitted 
it from the transcript, but dated his certificate on the 20th, the 
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day the petition for removal was filed. 


That a controversy still subsists between the plaintiffs and the 
Dawson heirs, all, at the beginning of the suit and at the date of 
the removal, citizens of the state of Nebraska, cannot, we think, 
in face of the foregoing record, be successfully controverted. 


So, we think, there has always been and still is a substantial 
controversy between the plaintiffs and Burr and Wheeler, all citi- 
zens of the state of Nebraska, which is not affected by laying 
out of view the collusion for the purpose of conferring jurisdic- 
tion on the circuit court, and which was not terminated by the 
filing of the disclaimer. 


The charge in the plaintiffs’ petition, which is abundantly 
proved, is that all the defendants were combined in a conspiracy 
for the doing of certain things injurious to the plaintiffs. 
Whether or not the objects of such conspiracy were unlawful, as 
the plaintiffs allege, is not now the subject of inquiry. The 
things they were charged with doing, and being about to do, by 
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means of the conspiracy, are the conveyances from the Dawsons 
to Burr and Wheeler, and from the latter to Giles, the traducing 
of the plaintiffs’ title and disturbance of their possession; the 
bringing of vexatious suits at law, and generally the doing of 
such acts as are expressly contemplated, and contracted to be 
done in the agreement between the Dawsons and Burr and 
Wheeler, and between the iatter and Giles, and by the power of 
attorney from Giles to Burr. The doing of any and all these acts 
is sought to be enjoined, and the court is asked to cancel the con- 
veyances already made. 


Burr and Wheeler for an answer to all this disclaim any title 
or interest in the lands, title to which ‘s involved in the suit, and 
seek by that means to ratify and confirm the very conveyances 
through themselves to Giles, which it is one of the objects of the 


action to annul. 


So far from admitting the accusations made against them by the 
petition of the plaintiffs and tendering compliance with such or- 
der as the court shall see fit to make in the premises, they seek 
to evade its jurisdiction and re-assert the claim of their co-con- 
spirator and trustee, Giles, thus effecting the immediate object of 
the conspiracy by procuring the title to be adjudged in him. 
But the very thing that the plaintiffs complain of is that through 
previous devices of these defendants this title is already nominally 
in him; that Burr and Wheeler have already by their quit-claim 
deed, of record in the county, disclaimed title in favor of Giles, 
but that such disclaimer is fraudulent and that the title is in re- 
ality in trust for the purposes of the conspiracy. 


[s it any the less necessary because of this judicial disclaimer 
to investigate the conduct of these defendants und their connec- 
tion with and interest in the alleged unlawful confederation ? 
Can they escape from the controversy and accomplish, by a skill- 
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ful use of judicial forms, the very end for the defeat of which 
they have been summoned before the court? We contend that 
they cannot, that a disclaimer has no appropriate office to per 
form in such a case; that one charged with conspiracy can only 
bring the controversy to an end by confession or successful de- 
nial. 


Slocum vs. Anderson, 6 8. C. Rep., 730. 
Fidelity Ins. ete. Co. vs. Huntington, 6 8. C. Rep., 733. 


In support of our view as to this feature of the case, it is per- 
tineut to observe that the circuit court found it necessary in the 
disposition of the cause to pass directly upon all the issues ten- 
dered by the original bill, both as to the defendant Burr and the 
[dawson heirs. The decree dismissing the plaintiffs’ bill (Record, 
484) is in the following words: 


Britt to Quiet TITve. 


I hold that the title to the premises in dispute is not in the 
complainants, or any of them; that none of the Dawson’s heirs, 
through whom the defendant Giles derives title, are in any way 
estopped from asserting title to any or all of the premises in con- 
troversy, so far as the complainants are concerned; that nothing 
has veen established by the proof that would estop L. C. Burr, 
one of the grantors of Giles, or those claiming under him, from 
asserting title to any and every part of the premises described in 
the bill. For these reasons the bill must be dismissed at the 
complainants’ costs, and it is so ordered. No disposition wil! be 
made of the cross-bill at the present time, but parties may be 
heard thereon at the adjourned term of the court, if they so de- 


sire. 
Eimer 8. Dunpy, 


Judge. 
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[t cannot, we think, be successfully contended that this decree 
contains any unnecessary matter. These parties stood between 
the plaintiffs and Giles and until they were gotten out of the way 
by a determination that they were not estopped to assert their in- 
terests in the lands, or that they had no interests, which, whether 
they were estopped to assert them or not, went to diminish the 
estate claimed by Giles, no determination could be reached of 
the controversy between the latter and the plaintiffs. 


And again, when the court came to pass the final decree dis- 
missing the original bill and an interlocutory order of reference 
on the cross-bill of Giles, the eminent counsel for the complain- 
ant in the latter, by whom that document was prepared, seems to 
have thought, and no doubt correctly, that it was essential to an 
adjudication of the title in his client to dispose of the contro- 
versy as to these others, and he theretore inserted therein the fol- 
lowing paragraphs (Record, 488): 


1. That the plaintiffs in the original bill have not, nor has 
either of them, any title to the premises mentioned and described 
in their said bill, nor in any part or parcel thereof. 


2. That the children of the said testator, Jacob Dawson, have 
not, nor has said L. C. Burr, nor any person or party claiming 
under or through him, nor has either of said parties at any, time 
done, committed, or suffered any act or thing whereby they or 
any or either of them is or ought to be estopped to assert title to 
said premises against the said plaintiffs, or any or either of them. 

3. That the said Ezekiel Giles is seized in fee of the said 
premises and all thereof, and is entitled to be quieted of his title 
therein as against said plaintiffs in said original bill. It is there- 
fore ordered, adjudged, and decreed as follows: 


1. That the original bill be, and the same is hereby dismissed 
out of this court with costs to be taxed. 
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Not until it had been determined that the plaintiffs were not 
entitled to the relief they prayed against the Dawsons and Burr 
and Wheeler, could it be determined that Giles was entitled to 
the relief he prayed against the plaintiffs. 


[f. 


Suppose it to be conceded that the disclaimer was operative 
to release and convey to Giles the interest in the lands, which 
was expressly reserved to Burr and Wheeler and the Dawsons by 
the agreements executed contemporaneously with the deed to 
him, and they are still, it seems to us, as far as ever from success 
in their attempt to make a case cognizable by the circuit court. 
From the 27th day of January, when the suit was begun, and 
process therein was served, until the 20th of February, when this 
disclaimer was filed, nothing had occurred to divest Burr and 
Wheeler of their interest. Probably no une will contend that 
from the beginning of the suit down to the latter date they were 
not indispensable parties, This court has repeatedly held that 
the diversity of citizenship required by the statute must exist, 
both at the beginning of the suit and at the date of removal. 


Insurance Co. vs. Pechner, 95 U. 8., 183. 
Gibson vs. Bruce, 108 U. 8., 561. 
Smith Executor vs. Akers, 6 8S. C. Rep., 669. 


But separability of controversy and diversity of citizenship are 
indissolubly united by the statute. If after suit brought, one 
necessary party can release or convey his interest or procure 
another or others to do so, and by that means confer jurisdiction 
upon the circuit court, then the statutory requirement of diversity 
of citizenship will lose its practical importance. This device will 
be found as available and less inconvenient for the purposes of 
Jurisdiction than would change of citizenship. Jurisdiction of the 
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state court, no less than that of the circuit court, depends, it seems 
to us, “on the state of things at the bringiug of the action, and 


subsequent events cannot oust it.” 


Mollan vs. Torrance, 9 Wheat, 537. 
Clarke vs. Matthewson, 12 Peters, 164. 


Possibly, however, defendant’s counsel is of opinion that the 
disclaimer operated to release and convey not to Giles, but to the 
plaintiffs. In that case the decree should of course be reversed 
or so modified as to vest two-thirds of the property in the platfn- 
tiffs. This much is apparently beyond question, namely: That 
if the disclaimer effected the removal of the defendants from the 
controversy at all, it did so by operating as a conveyance of their 
interest to somebody—it can scarcely be regarded as in abeyance. 
We conclude, therefore, that not only the Dawson heirs who contin- 
ued active parties, but Burrand Wheeler, who remained passively 
such, were not only indispensable parties, but that the controversy 
as to them was and is inseparable from that with Giles. 


The language of this court in Shields vs. Barrow, 17 How., 
130, applies to these parties, and specially to the Dawson heirs, 
with full force as “‘ persons who not only have an interest in the 
controversy, but an interest of such a nature that a final decree 
‘annot be made without either affecting that interest or leaving 
the controversy in such a condition that its final termination may 
be wholly inconsistent with equity and good conscience.” For 
if only a part of these persons, or none of them, are before the 
court the decree must either destroy the rights of those who are 
absent or leave their claims in full force as affects them. 


Certainly they are “persons baving an interest in the contro- 
versy, and who ought to le made parties in order that the court 
may act upon the rule which requires it to decide on and finally 


(38) 


determine the entire controversy and do complete justice by 
adjusting all the rights involved in it.” 


Williams vs. Bankhead, 19 Wall., 568. 

Sloane vs. Anderson, 6 8. C. Rep., 730. 

Mallon vs. Hinde, 12 Wheat., 193. 

Knappen vs. Troy & B. R. R. Co., 2 Wall., 117. 
Gaylard vs. Kelshaw, 1 Wall., 81. 

Ayers vs. Chicago, 101 U.58., 184. 

Provident 8. L. Assur. Co. vs. Ford, 5 8. C. R., 1104. 


Brigham vs. Luddington, 12 Blatch., 237. 
Hoxie vs. Carr, 1 Sumner, 173. 


THIRD. 


Were the issues relative to the estoppel properly decided? 
Should not the decree have at least ascertained the interest of 
the defendant Burr in the subject of the controversy, adjudged 
him and his co-defendants estopped from asserting the same 
against the plaintiffs, and have relieved his co-defendants, and 
especially the defendant Giles, from the obligation of conveying 
to him the interest so estopped, or accounting to him for its pro- 
ceeds or value? ‘The answer of Giles to the original bill admits 
that the conveyance from Burr and Wheeler to him was “ without 
covenants of warranty or of title or otherwise,” so that as to at 
least an undivided half of the property, he stands in no better 
plight as respects matters of estoppel than does Burr, 


May vs. Le Claire, 11 Wall., 217. 


Such parts of the evidence as appear to us most pertinent to 
this issue can be found on the following pages of the printed rec- 
ord, the following paragraphs being quotations therefrom: 
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Burr testified (page 158) that for eight or nine years he had 
been a resident of Lincoln, Nebraska, and a practicing lawyer in 
the courts of that state. 


HawLry (page 224): 


| asked Mr. Burr in reference to the title to the piece of land 
in question, and he considered it good. He said he had a short 
time previous written—I think it was to Lombard, Jun’r—that 
he had written to him in reference to that, and he had stated to 
them he would perfect the title of any defect for $125. 


Same witness (page 225): 


Q. Did this conversation with Mr. Burr influence you in any 
manner in purchasing the property ? 
A. Yes, it did. 


Q. How did it influence you? 
A. Well, I objected to buying this property till I had this 
contract with Mr. Burr, and I talked with him about it. 


Same witness (page 226): 


A. In the first place I asked a question of you (Burr) in ref- 
erence to the title to the land. You (Burr) said you regarded it 
as good, and that you had written to Mr.—what is his name— 
that you would perfect the title for so much. Furthermore, you 
observed, in the first place, that Mrs. Dawson was interested in 
perfecting that title. You was her attorney, and that would be 
her consideration. Mr. Webster objected at first, she was noth- 
ing to it, but you said you was her attorney. 


Same witness (page 229): 


L. C. Burr told me he would give a good title for $125, and 
then he made a contract. 
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Witness Bracu (page 230): 

He (Burr) stood up in the buggy or carriage where he was 
and said the property was all clear, the title would be good, clear 
of taxes and everything, and there would be a warranty deed 
given, and a certain portion paid down and a certain portion run 
three years ; that is the terms; I bought some and others bought 


that way; the title would be good. 


Defendant Burr (page 233): 


Q. About what time, as near as you can remember, were 
you employed by Mrs. Dawson ? 

A. I would say to the best of my recollection, in fall of 
1874; winter or spring of 1875 was my first dealing with Mrs. 
Editha J. Dawson. 


Q. What.did you do? 
A. | negotiated the sale of her property and looked after her 
x propert' 
business; whenever she wanted me to sue a party I brought ac- 
tion and sued them: and whenever she wanted me to sell a piece 


of property for her | done that. 


Same witness (page 234): 


Q. Did you negotiate any at private sale? 

A. Yes, | think I negotiated a dozen or two dozen of these 
lots——not to exceed two dozen, I do not think, because there was 
not so many in Dawson’s addition to South Lincoln. * * * 


Q. But William and Albert had supervision of this business 
with you, or consulted with you; you say that? 

A. Inever; well, Wm. R. Dawson was in my office a great 
deal. He consulted me about it, and he would go and talk with 
his mother. 


(41) 
(). Did you discuss with him the propriety of making these 


sales or did he direct it? 
A. It is bard for me to say whether he directed it or not. 


(). He knew of it? 
A. Ob, yes; he participated a:l which is possible for an 
owner to particip:te in a sale. 


Q. Both he and Albert? 
A. lam satisfied I advised the sale at auction; told them it 
was the only thing they could do, 


Q. The children were al] aware of it—agreed and consented 
to it? 
A. Ido not know anything about that. 


(). As far as it was possible? 
A. Ido not know anything about that; some of them were 
young children. 


Q. But these boys—they did? 
A. I would say Wm. R. knew about it, and he was there at 
the sale. 


Witness PICKERING (page 264): 

She spoke several times of her property; that she wanted to 
get that sold; that she had been advised to sell her property be- 
fore marrying. 


Q. Dz:d she say who advised her ? 

A. She spoke of her lawyer; I did not know who her lawyer 
was at that time; I afterwards learned that Mr. Burr was hei 
lawyer. 

(Also the testimony of same witness, on pages 267-8-9.) 
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CHIPMAN, witness. lage 286: 
[ asked him if the title was all right and good, and he told me 


it was, and I left the money with him. 


Same witness (page 287): 

[ asked him about it and he said he did not know; it was not 
decided yet exactly; it was going into court again. I told him 
[ would like to clear the thing up. I told him he told me the 
title was all right. He said he undoubtedly did, if he told me 


anything; he could not remember about that. 


Witness McMANIGAL (page 299): 

I asked Mr. Burr, as I most always ask any person of whom I 
may buy property, if the title was all right. My recollection is 
that he said that it was, with the exception, perhaps, of some 
unpaid taxes; I think | bought some of the lots subject to some 


back taxes; that’s my recollection. 


Witness McLAuGHLIN (page 301): 

Did you have any conversation at the time of that purchase 
with reference to the title? 

A. I believe the only conversation with Mr. Burr—Mr. Purr 
made a statement on the ground the day I bought, before the 


auction commenced, that the title was all right. 
Page 304: 
The following advertisement, published in the local daily 
paper from November, 1874, to December, 1875: 
Advertisement in State Journal: 
Dawson ProPpERTY FOR SALE. 


A rare opportunity for investment. A large number of lots 
for sale in various parts of Lincoln, at one-half their market 
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. 


value. Buy immediately if you want to make some money. 


Inquire of 
LioneL C. Burr, 


Nov9-eodtt Office in Academy of Music, Lincoln, Neb. 


Witness A. D. Burr (page 305): 


(). In the spring of 1875, as the agent of Mr. A. C, Huestis, 


did you negotiate the purchase of a portion of the property? 


A. It was along in February. 


Q. The early part of 18757 
A. Yes. 


4). From whom did you purchase it? 
A. Mrs. Dawsor. ° 


With whom did you negotiate this purchase ? 
A. Well, I think with L. C. and one of the Dawsons. 


Q. One of the Dawson boys? 


A. I think one of the Dawson boys was up in the office. 


(). Do you know which one? 
A. I do not know, but I am pretty sure one of them was 


there. 


(. You did not know them at that time? 
Well, now—well, | knew two or three of them; two,any- 


> 


way; but I do not know which was there. There was Albert 
Dawson, and I have forgotten the other ones’ names. 


(). What portion of this property did you purchase? 
A. Through your kindness, I will refresh my memory. [Look- 
ing at a paper.] It was all of block 37 (12 lots); lots 1, 2, 3, 4, 


5, 6, 7, 8, 9, 10, 11, 12; lots 5, 6, 7, and 8, being the west half 


i 
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of block 36; lots 1, 2, 3, and 4, being the east half of block 35. 
| think that was all the lots in the property. 


Q. All you remember ? 
A. Yes. 


Pages 322-323: 

A. I went to Mr. Burr and made him an offer on all the lots 
not sold yet, but it was not accepted. I offered about three 
times the amount they brought. He thought I had better buy 
them. I thought he meant good by me—lI had better buy them 
and I would get them cheaper. I stayed there awhile, and Mr. 
Burr spoke to the men and said: ‘ You had better buy these 
lots; the lots are bound to be sold.”’ These words I recoll: et— 
‘The lots are bound to be sold; there is heavy taxes against 
them, and Mrs. Dawson is bound to sell them.” That is just 
about what he said. In regard to the title, he said that Mrs. Daw- 


son’s title is good. 


Page 333: 

Q. Did you hear Mr. Burr make any statements there (at the 
auction) with respect to the title? 

A. I heard a statement made, and I asked about it before it 
was bought. I bought lot 11, in block 47. I understood that 
statement that much, that everything would be in perfectly good 
order; they were going to sell it, und it would be bid off; that 
they had a perfect, good title to the property, so I understood, or 
I would not buy it, and so did they all. 


Pages 306-307. Letters to the plaintiff, Huestis. 


Page 317. LBurr’s testimony: 


Burr testifies he first heard the Dawson will question, the title 
to the property from the will questioned, September 12th, 1878. 


- Bd. 


c 
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Page 290. Contract wit!: defendant Burr and J. R. Webster, 
of one part, and plaintiff Hawley, of secoud part, beginning with 
the recitals: 

That whereas the said party of the second part is desirous of 
purchasing the W. half of S.E. 4th, 19, 10, 7 E., Lancaster county, 
Nebraska; and whereas the title, both legal and equitable, to 
said tract of land was, prior to the first day of April, 1877, in 
Edith J. Dawson, of said county, and in or about said date the 
said Edith J. Dawson conveyed said tract of land by deed of that 
date and of general warranty deed and running to the Union 


Mutual Life Insurance Company of Maine. 


Page 291. Agreement between Dawson and Lombard, signed 


by detendant Burr as agent. 
Page 292. Letter from Burr to Lombard. 


Page 540: 
Master reports a two-story building on the lot of plaintiff Lit- 
tle, in block 54, worth over $4,000; was erected in 1878. 


Van Dorn testifies (page 216): 

A. Mr. Burr told me. Ilasked Mr. Burr about the title; he 
said it was perfectly good, for Mr. Dawson in his life-time had 
made a will, and bad willed all his property, both real and _per- 


sonal, to Mrs. Dawson. 


Q. Did he say that after or before the purchase? 


A. Ithink when we first commenced talking about the trade. 


[ know before we bought the property. 


Q. Who finally completed and closed up the purchase on be- 
half of your son and Mr. Lashus? 
A. Idid; yes, sir. 
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Q. Were you influenced in any way by this statement of Mr. 
Burr in making the purchase ? 

Burr objected, as incompetent, immaterial, irrelevant, and 
leading. 

A. Of course I was. If Mr. Burr had told me it was doubt- 
ful, or anything of the kind, I should have backed out quicker 
than a snap. 


LEGAL ARGUMENT. 


Ti:e case made then, is briefly this: Burr, from some time in 
1874, until 1879, when Mrs. Dawson had disposed of all the es- 
tate of her late husband by deeds purporting to convey the fee, 
had been her managing and confidential agent, attorney in fact, 
and legal adviser; for more than a year during the time he had 
kept an advertisement standing over his own name in the local 
daily paper, advertising the estate for sale and urging the public 
to avail themselves of the opportunity to ‘‘ make some money.” 
He had repeatedly during the time, by public announcement, at 
auction sales and by private advice to individuals, assured pur- 
chasers and intending purchasers, and all persons who might be 
induced to deal in the titles assumed to be conveyed by Mrs. 
Dawson, that such titles were “ perfectly good.” These assur- 
ances and transuctions were participated in not only by Mrs, 
Dawson, but by the defendant Albert Dawson, and by Wm. R. 
Dawson, father of the defendant Carlton Dawson, who had both 
attained their majority, as well as by the other Dawsons, who 
were yet minors. 


Burr had, in the capacity of agent, sold a large amount of the 
property, assuring purchasers that the title was good and in the 
case of the plairtiff Huestis and the Union Mutual Life Insurance 
Company, through which the plaintiff Hawley acquired his title, 
making such assurances in writing, and in the latter case enter- 
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ing into a contract in writing as a member of a firm of attorneys 
in which he expressly stipulates the title “both legal and equi- 
table” to be in Mrs. Dawson, and undertakes to clear off an in- 
cumbrance for an agreed compensation. During this time two 
large buildings were erected on the lots in block 54, one at the 
co-t of about six thousand dollars, and one,at about the cost of 
eight thousand dollars. These buildings, with others on the 
same plat, underwent extensive and costly repairs, dwellings and 
houses were erected on other tracts in the city, and the lands 
adjoining were cultivated and planted to trees and nurseries. 
Meantime Burr admits that he learned in September, 1878, that 
the will of Jacob Dawson is capable of such construction as not 
to vest the power to convey the fee in his widow, and as early as 
June, 1875 (Pickering’s testimony, page 260 ef seqy.), negotiations 
were opened by: Mrs. Dawson for the marriage which was to be 
and was celebrated four years and a half later, when arrange- 
ments were perfected for turning the same to a profitable ac- 
count. That this marriage was advised by Burr, was devised for 
the express purpose of consummating a scheme to defraud those 
who had dealt upon the taith of the titles conveyed by Mrs 
Dawson, which owed their reputation principally to the above 
recited assurances of Burr himself; that it was postponed from 
time to time in order to afford opportunity for closing out the 
last of the estate and the perfecting of the contracts and convey- 
ances between Burr and Wheeler and the heirs, almost contem- 
poraneous therewith, the record scarcely leaves room for a 
reasonable doubt. 


We apprehend that under these circumstances it will not 
avail Mr. Burr to say that he was ignorant of the true state of 
the title. He was dealing with the title, and purchasers, and the 
public were relying upon his representations concerning it. He 
was bound to know. Nor is it a sufficient answer to say that the 
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means of information were equally open to him and to the pub- 
lic and persons who dealt with him. He was himself a practic- 
ing attorney of many years standing at the bar, the common and 
usual source to which the lay public apply for information with 
respect to such matters. A layman who read the will must still 
apply to a lawyer for its interpretation. Why not as well apply 
to Burr as to another? And when assured by him ‘that the title 
was good,” why distrust the soundness or sincerity of his opin- 
ion? The doctrine which we conceive to be applicable to this 
case with respect both to Burr and Albert L. and William R. 
Dawson is thus accurately and forcibly expressed by Perly, C. J., 
in Horn vs. Cole, 51 N. H., 287: 


“In equity the doctrine hus been liberally applied to suppress 
fraud and enforce honesty and fair dealing without any attempt 
to confine the doctrine within the limits of a strict definition. 
For instance, the doctrine has not in equity been limited to cases 
where there was an actual intention to decejve. The cases are 
numerous where the party, who was estopped by his declarations 
or his conduct to set up his legal title, was ignorant of it at the 
time, aud of course could have had no actual intention to deceive 
by concealing his title, yet if the circumstances were such that 
he ought to have informed himself, it has been held to be con- 
trary to equity and good conscience to set up his title, though he 
was in fact ignorant of it when he made the representations. 
Nor is it necessary in equity that the intention should be to de- 
ceive any particular individual or individuals if the representa- 
tions are such, and made in such circumstances, that all persons 
interested in the subject-matter have the right to rely on them as 
true, their truth cannot be denied by the party that has made 
then. against any one who has trusted to them and acted on 
them.’”’ “If they were intended to deceive generally, or were of 
such a character and made in such circumstances that it must 
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have been understood they were likely to deceive, and any per- 
son using due diligence was in fact deceived by them, it is 


enough,” 


Gregg v. Wells, 10 A. and-E., 90. 
Adams Co. v. Brown, 16 Ohio 8., 78. 
Dezell v. Odell, 3 Hill, 221. 


So Mr. Pomeroy says in his work on Equity Jurisprudence, 
Vol. 2, page 273, § 809: “The rule bas sometimes been stated 
as though it were universal, that an actual knowledge of the 
truth is indispensable. It is, however, subject to so many re- 
strictions and limitations as to lose its character of universality. 
it applies in its full force only in cases where the conduct creat- 
ing the estoppel consists of silence or acquiescence. 


It does not apply where the party, although ignorant or mis- 
taken as to the real facts, was in such a position that he ought to 
have known them, so that knowledge will be imputed to him. 
In such case ignorance or mistake will not prevent an estoppel. 
Nor does the rule apply to a party who has not simply aecqui- 
esced, but who has actively interfered by acts or words, and 
whose affirmative conduct has thus misled another.” 


The rule as thus expressed by a careful and judicious writer is 
clearly a correct exposition of the law deducible from the author- 
ities, and is well substantiated by these cited in his voluminous 
notes. 

Dickerson vs. Calgrove, 100 U.S., 578. 


Baker vs. Humphrey, 101 U.5., 494. 


To work the estoppel it is not necessary the declaration should 
be made to the party who acts on it, nor in his presence, nor that 
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the declaration should be intended to come to the knowledge ol 


any particular person. 


Mitchell vs. Reed, 9 Cal., 204. 
Quierk vs. Thomas, 6 Mich., 76. 


‘ FOURTH. 


On the 23d day of February, 1883, being of the January term 
_of the court for that year, the court made and enrolled a decree 
dismissing the original bill (Record, 484), and at the next or May 
term, on June 14th, 1883, passed another decree upon the issues 
formed by the original bill and the answer of Giles thereto, 
avain dismissing the tormer with costs to be taxed (Record, 487), 
and at the same term, on the 17th day of October, 1883 (Ree- 
ord, 492), an application tor leave to appeal from tiis decree Was 
formally granted. The cause then proceeded upon the cress-bill 
of Giles and the issues thereon raised alone. A reference was 
had, proots taken, and a report rade on divers of such issues, 
and not until September 5th, 1884, one of the days of the May 
term of the court for that year, was a final decree rendered 
thereon. This decree disposes of all the issues on the cross-bill 
exvept those relative to jurisdiction and the alleged colorable 
conveyances complained of by the defendants therein, but does 
not refer in any way tothe original bill or any of the issues 
thereon. The cross-bill itself refers to the original bill only in 
passiug as being an attack upon the title asserted by Giles, and 
is in no other respect different from an original ejectment bill 


brought by Giles against the plaintiff. It charges that the com- 
plainant therein bas the legal title in fee to the demanded prem- 
ises, sets forth the chain of title by which he claims it was obtained, 
avers that the respondents therein are in possession, asks to have a 
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receiver appointed to collect the rents and profits pending the 
litigation, and for a judgment of ouster and writ of possession. 
The decree upon the cross-bill simply directs the defendants 
therein seriatm to surrender and deliver up the possession of 
the premises severally held by them to the complainant Giles 
upon demand and the payment to them of certain sums by way 
of compensation for improvements, and in case of refusal au- 
thorizes the marshal to forcibly eject them as upon a writ of 
ussistance and provides for a payment of the sums in the receiver's 


hands to Giles. 


it is clear that an original bill of this kind could not be enter- 
tained, and it would be the duty of the court to reject it sua 


sponte, 


Lewis vs. Cocks, 23 Wall., 466. 
Galt vs. Galloway, 4 Pet., 332. 


==) 


Funell vs. Grego, 5S. C, Rep., 631. 
The Nebraska statute has not changed the rule in the state 


courts in this respect. 
Smith vs. Dean, 15 Neb., 482. 


Neither, we think, can this result be attained by means of a 
cross-bill. It is the office of a eross-bill only to enable the com- 
plainant therein to obtain such affirmative relief as may be gained 
upon matters appertaining to the subject of the original bill. As, 
for instance, in the case at bar, if the facts had not been fully 
pleaded in the original bill, to supply those ornitted or obtain 
a discovery of them, if necessary, so as to enable the court to put 
the true construction upon the will and to ascertain and adjudge 
what title or interest, if any, was conveyed thereby, anything 
beyond that is in the nature of an original bill and is not per- 
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missible, and where, as in this case, it is not sought to present 
any new matter appertaining to the averments of the original 
bill, a cross-bill has no legitimate office to perform, 


Heath vs. Erie Railway Co.,9 Blatchford, 516. 


“A cross-bill, which seeks no discovery and makes no defense 
not equally available by way of answer to the original bill will 


be dismissed, with costs.” 


Weed vs. Small, 3 Sanford Chancery, 273. 
“A cross-bill is a mere auxiliary cuit and a dependency on the 


original,” and is dismissed by a dismissal of the original. 
Cross vs, Del Valle, 1 Wall., 1. 


“Wherever the cross-bill seeks relief it is indispensable that it 
should be equitable reliet, otherwise it will be demurrable, for 
to this extent it is not a pure cross-bill, but is in the nature of an 
original bill, seeking the further aid of the court beyond the 
purposes of defense to the original bill, and under such cireum- 
stances the relief should be such as in point of jurisdiction the 
court is competent to administer.” 


Story Equity Pleading, 629. 
Daniels’ Chancery Practice, 5th Ed., vol, 2, age 1550, 
note 3. 


The cross-bill in this case seeks no discovery, charges the de- 
fendants therein with no fraud, accuses them with having no 
deed or instrument which purports to be a cloud or an incum- 
brance upon the complainant’s title, or which the court can be 
called upon to cancel or to compel the defendants to release, sur- 
render, or convey. Conceding Giles’ construction of the will 
to be the true one, and the cross-bill sets forth a plain, con- 
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nected, and unassailable legal title in him, which is in all respects 
distinct from and unconnected with the title asserted by the 
plaintiffs in the original bill, and for the maintenance of which 
the courts of law afford a plain, adequate, and complete remedy. 


If. 


The statute under the protection of which the buildings and 
improvements were made, and the taxes paid by the occupants 
of the lands in controversy, is found on page 500 of the Compiled 
Statutes of Nebraska for 1873, and such part of it as is pertinent 
to the present inquiry is in the following language: 


“Section 1. That in all cases where any occupying claimant, 
being in quiet possession of any lands or tenements, for which 
such person can show a plain and connected title, in law or 
equity, derived from the records of some public office; or being 
in quiet possession of and holding the same by deed, devise, de- 
scent, contract, bond, or agreement from and under any person 
claiming title as aforesaid, derived from the records of some pub- 
lic office, or by deed duly authenticated and recorded; or being in 
quiet possession of and holding the same under sale on execu- 
tion against any person claiming title as aioresuid, derived from 
the records of some public office, or by deed duly authenticated 
and recorded; or being in possession of and holding any land un- 
der any sale for taxes, authorized by the laws of this state or the 
laws of the territory of Nebraska; or any person in quiet posses- 
sion of any land, claiming title thereto, and holding the same in 
goou faith, under a deed or sale made by executors, administrators, 
or guardians, or by any other person or persons in pursuance of any 
order of court or decree in chancery where lands are or have been 
directed to be sold, and the purchaser or purchasers thereof have 
obtained title thereto and possession of the same without any fraud 
or collusion on his, her, or their part, shall not be evicted or turned 
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out of possession by any person or persons who shal] set up and 
prove an adverse and better title to said lands, until said occupying 
claimant, his, her, or their heirs, shall be fully paid the value of 
all lasting and valuable improvements made on said land by such 
occupying claimant, or by the person or persons under whom he, 
she, or they may hold the same previous to receiving actual no- 
tice, by the commencement of suit on such adverse claim, by 
which such eviction may be effected, unless such occupying 
claimant shall refuse to pay the person so setting up and proving 
an adverse and better title the value of the lands without the 
improvements made thereon as aforesaid, upon the demand of the 
successful claimant or his heirs as hereinafter provided.” 

“Sec. 2. That the title by which the successful claimant suc- 
cecds against the occupying claimant, in all cases of land sold for 
taxes by virtue of any of the laws of this state or the laws of the 
territory of Nebraska, shal] be considered an adverse and better 
title under the provisions of the first section, whether it be the 
title under which the taxes were due, and for which said land was 
sold, or any other claim or title whatever; and the occupying 
claimant holding possession of lands sold for taxes as aforesaid, 
having the deed of a county treasnrer for such sale for taxes, or 
a certificate of sale of said land from a collector of taxes or county 
treasurer, or shall claim under the person or persons who held 
such deed or certificate, shall be considered as having suftivient 
title to said land to demand the value of improvements under the 
provisions of the first section of this act.” 

“Sec. 3. That the court rendering judgment in any case pro- 
vided for by this act, against the occupying claimant, shall, at 
the request of either party, cause a journal entry thereof to be 
made, and thereupon a jury shall be impaneled by the court in 
the usual manner provided by law in civil cases.” 

“Sec. 4. That the jury impaneled as above shall immediately 
proceed to view the premises in question, and then and there, on 
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oath or affirmation, assess the value of all lasting and valuable 
improvements made as aforesaid on the lands in question, previous 
to the party receiving actual notice as aforesaid of such adverse 
claim, and shall also assess the damages, if any, which the said 
lands may have sustained by waste, together with the net annual 
value of the rents and profits which the occupying claimant may 
have received from the same, after having received notice of the 
plaintiff’s title by the service of process, and deduct the amount 
thereof from the estimated value of such lasting and valuable 
improvements, and said jury shall also assess the value of the land 
in question at the time of rendering judgment as aforesaid, with- 
out the improvements made thereon, or damages sustained by 


waste us aforesaid,” 


This statute is not one providing a method of procedure 
merely, but is one which guarantees a substantial right, viz.: To 
have the value of betterments appraised by a jury. Moreover, 
itis a legal right available to any party claiming the right of 
possession in good faith, however ill-founded in fact his claim 
may be. 

The Lessee of Davis vs. Powell, 13 Ohio, 308. 
Harrison vs. Costner, 11 O.8., 339. 


Litchfield vs. Johnson, 4 Dillon, 551. 
Stebbins vs. Guthrie, 4 Kan., 354. 


It is analogous to the right to redeem from decrees foreclosing 
mortgages. 


Brine vs. Hartford Insurance Co., 96 U. 8., 627. 


This statute also involves a method, and if the occupying 
claimants choose to adopt it, the sole method of ascertaining the 
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amount of their liability for mesne profits. If they do not so 
choose, then an ordinary action at law affords a plain, adequate, 
and complete remedy. 


The decree dismissing the original bill, therefore, disposed of 
the whole cause, and whatever conclusion may be arrived at as 
to the jurisdiction of the court to make it all that was thereafter 
doue was without jurisdiction and should be set aside. 


FIFTH. 


Errors of the circuit court in its proceedings relative to the 
buildings, improvements, rents, etc. 


The circuit court in the trial departed from equitable principles: 
and denied the defendants to the cross-bill the benefits of the 
statute of Nebraska relating to occupying claimants of lands. 


First. It directly denied the formal application of these appel- 
lants for a reference comprehending only substantially what they 
were entitled to both under the statute of Nebraska relating to 
occupying claimants and according to the plainest principles of 
equity. 


On pages 485 and 486 of the transcript will be found the fol- 
lowing request of these appellants: 


Motion for an order of reference. 


CIRCUIT AND DISTRICT OF NEBRASKA. IN EQUITY. 


EZEKIEL GILES 
202, F. 


vs, 
S. W. Littzie ef al. 


The defendants to the cross-bill of Ezekiel Giles move the court 
for a reference of said cross-bill and answer to a special master 
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to be appointed for that purpose to severally report on the fol- 
lowing matters: 


1. What portions of the lands and tenements in the cross- 
bill described were at the time of the filing of said cross-bill in 
the quiet and peaceful possession of said defendants, or any of 
them claiming title thereto, for which such defendants can show 
a plain and connected utle, either in law or equity, derived from 
the records of some public office, or from the United States, or 
this state, or derived trom any such person by devise, descent, 
deed, or contrag@, and whether any of said defendants, or any 
person through whom they claim, have made any lasting or val- 
uable insprovements on such real estate, and if they have, to find 
und report the character, description, and valne thereof, and when 
the same were made upon said real estate, and whether they have 
paid any taxes or assessments upon such real. estate, and, if so, 
the amount and times of payment, and what the same would 
amount to on said several tracts, computing interest thereon at 
the rate of interest provided by the laws of the state of Ne- 
braska for delinquent taxes, and what sums the said defendants, 
or any of them, have paid to redeem any of said lands from tax 
sales. 


2. Whether at the times of making the said improvements or 
paying the said taxes the said several deiendants and the persuns 
under whom they claim claimed title thereto in good faith and 
without any collusion or fraud and in the honest belief that 
they owned said premises in fee. 


3. What was the value of the several tracts of land without 
the improvements on the 15th day of November, 1879? 


4. What was the value of the improvements on the several 
tracts on the 15th day of November, 1879? 
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5. What would have been a fair Jand rent for the several tracts 
of land without the improvements for each year since Nov. 15, 
1879? 


6. What was a fair rental value for the several premises occu- 
pied with the improvements since Nov. 15, 1879, each year? 
What amount of taxes did any of the defendants not in posses- 
sion pay, or their grautors? At what date did the several de- 
fendants receive notice of the plaintiffs’ title b¥ service of process 
on them, and during what periods did they occupy the premises ? 


7. Wha: was the value of the valuable and Msting improve- 
ments on the several tracts of land at the time the several defend- 
ants received notice of the plaintiffs’ title by service of process on 


them”? 


8. What has been the value and the net annual value of the 
rents and profits of the several tracts since the occupant receive: 
notice of the plaintifts’ title by service of process on them which 


the defendants bave received ? 


9. What is now the value of the several tracts of land with- 
out the improvements thereon, and what including the improve- 
ments? What isthe present fair rental value of the several tracts 
of land with the improvements thereon, and wha> would be a fair 
annual land rent for the several tracts of land without the im- 
provements thereon ? 


10. What is the balance or difference between the value of 
all lasting and valuable improvements which any of said defend- 
ants, or any person under whom they claim, have placed upon 
any of the said tracts of land prior to their receiving notice of 
the plaintiffs’ title or claim by service of process on them, and 
the net annual value of the rents and profits which they may 
have received from said premises after they had received notice 
of the plaintiffs’ title by service of process on them ? 
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11. If such balance or difference is in favor of Giles on any 
of said tracts, what then is the difference or balance between such 
difference and the aggregate amount of all such taxes and inter- 
est, computed as aforesaid, paid by any such defendants on said 
tract subsequent to the 15th day of November, 1879, or paid to 
redeem such tract from any tax sale for taxes before such occu- 
pant had received actual notice by the commencement of suit on 
such title claimed by said Giles? 


That the testimony taken in the cause may be referred to said 
master and the parties may adduce such further evidence on said 
matters so referred as they may desire. 


N.S. Harwoop ann W. J. Lams, 
Sol’s for Def’ ts. 


The foregoing the court refused and passed its decree (page 
488 and 489 of the transcript) and limited the reference to the 
following points: 


4. What are the character and value of the improvements 
made upon the premises in question in the said cross-bill, and 
the time each improvement was made, with a particular descrip- 
tion thereof from the time of the death of the said testator, Jacob 
Dawson, to the filing of the cross-bill. 


= 


5. What were the rental value and also the rents actually re- 
ceived by each defendant in said cross-bill, and by the receiver, 
of each and every several part and parcel of the improvements 
made by him or her since the remarriage of the said Edith J. 
to this day, stating thé same with the respect of the property as 
if the same were unimproved, as he shall find the same. 


6. What are the rights of the claimants and Giles under the 
occupying claimants’ law, if any, and also undertherules of equity. 
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Statutes protecting occupying claimants of lands not unlike 
our present law have been in force in Nebraska since 1873, and 
it was the duty of the circuit court, in equity, having jurisdiction 
of the subject matter and passing a decree divesting these ap- 
pellants of the title to so mold its practice as to carry into effect 
fully the laws of Nebraska and accord to them every right they 


had either under the statute or in equity. 


Blank vs. Smith, 13 Peters, 203. 
Bank of Hamilton vs. Dudley’s Lessees, 2 Peters, 526. 


King’s Heirs vs. Thompson, 9 Peters, 2?1. 


The statute ot Nebraska relating to occupying claimants of 


lands then in force is hereinbefore copied. 


Second. The occupants, though finally adjudged to have held 
merely the estate of Editha J. Dawson, when the improvements 
were made, are, under the statute, entitled to pay for them if they 
made them under the honest belief that they had the fee title. 


Plimpton vs. Plimpton, 12 Cush., 458. 

Wales vs. Coffin, 100 Mass., 177. 

Seignurest vs. Fahey, 27 Minn., 60. 
Sedgwick, Titles to Lands, Sec. 692-693, 694. 


Third. The complainant in the cross-bill having taken a de- 
eree for this property in a court of equity must submit to do 
equity to the defendants by paying them for the improvements 
to the extent they have enhanced the value of the property re- 
covered. 
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Bright vs. Boyd, 1 Story, 478; 2 Story, 605. 

Cooley Con. Lim., latest ed., 479. 

Sedgwick on Titles, 691-693, ete. 

Hatcher vs. Briggs, 6 Oregon, 31. (Reviews the cases). 

McKelway vs. Amour, 10 N. J. Eq., 115. 

Union Hall Association, 39 Md., 281. 

sell vs. Barnett, 2 J. J. Marsh, 516. 

Vale vs. Flemung, 29 Mo., 152, cited in 8 and 9 Mo. 
Appeals, 

Brett vs. Yeaton, 101 Il., 272. 

2 Sugden Vend. & Pur., p. 514, bottom page 748. 


In view, then, of the law as enacted in said statute, and as laid 
down in the above cases, what one of the eleven foregoing re- 
quests made by these appellants to the circuit court for a reter- 
ence as to improvements and taxes could that court equitably and 
properly have refused? We insist, noi one of them, but that in 
doing so it introduced errors into this branch of the case which 
should be eliminated. 


Fourth. Before the master the appellees, besides the other 
usual obiections, insisted that the appellants’ testimony “ is con- 
’ and finally 
they prevailed upon him to wholly reject and not consider the 
testimony of twelve of the chief witnesses of these appellants as 
to the values of the improvement, and he reports (page 540 of 


trary to the true meaning of the order of reference; ’ 


record): 


‘In finding the value of said buildings | have based my find- 
“ings upon the testimony of the witnesses, Roberts, Hiltner, and 
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“ Cook, as to the value thereof as the best evidence thereof. The 
“ testimony of the other witnesses as to value I do not consider.” 


This error, as well as others of the master which we will now 
proceed to discuss, the circuit court, overruling the exc: ptions of 


these appellants, adopted and carried into its final decree. 


Fifth. The third exception to W. R. Kelley's reports. We dis- 
cuss the third exception of the appellants S. W. Little, Martha 
Alexander, and A. P. 8. Stewart to the master’s report together, 


us they are alike. The exception is as follows: 


Third exception. For that the said master bath in and by his 
said report certified that in finding the values of said buildings— 
that is to say, the lasting and valuable improvements upon the 
several premises in question in this case—be hath based his find- 
ings upon the testimony of the witnesses Roberts, Hiltner, and 
Cook alone as to the values thereof, as the best evidence thereof, 
and that the testimony of the other witnesses as to the values of 
the said buildings he did not consider; and it doth appear by the 
abstract and report of the testimony brought in and produced 
before the said master, and now returned here with said report, 
that this defendant produced the following named witnesses, who 
gave compete)t and material testimony us to the values of said’ 
buildings on the said premises. 


The testimony wholly rejected and not considered by the mas- 
ter was that of the following-named witnesses—al] men of high 
character, builders or dealers in real estate, or real estate agents, 
and al! residents for many years in the city. Their names, their 
valuations, and their highest and lowest valuations of the build- 
ings were as follows: 
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S. W. LITTLE LOT. 


NAMES OF WITNESSES. VALUATION. 

OC. We. Wee cecvsccctcccenen ee 

DD. Bi MeO WO GE nctésissnnin 5,000 

SB. BAOUCRIR ccsercsctcenennie 2,000 

2 > GRP vcneestddcti con 5,000 

Geo. 2. TW ssdacandiccabies 5,000 

Js The MAORMENNEG: scctinncninenn 5,000 

d. B«. BOS iccntasans atin 4,500 Lowest val...... $4,500 
Barth. Cox .ccce puanaspeihabnsiea 5,000 

WW . & Arcee 5,000 

Fe Dx WOO citviviiatiiinie 5,000 

Bh, Fis BOON cinivistimiaebedenn 5,500 Highest val...... 5,500 
Le. We SING soiccnctivcies: 5,000 Average val..... 5,000 


If we admit: 


TESPOOE oéiccocaniengiasionmuedia $4,738.35 

Roberts..... pn oodensentalnndanenen 4,081.70 
SO ITE BE, Te wkend icdiccenccccvccsccescouss $4,914.32 
ANOWOE BF GS WINE, Ci ce vccecnccccccccccccccescesess 4,300.00 


A. P. S. STEWART REDFORD LOT. 


1 fe, ARS $4,000 

Be i We iii eters 4,000 Lowest val......$4,000 
B. BECUCRIMR cc covesccesencdoseess 4,000 

TE Ck, CRON cccctictibiasacnees 4,000 

SS eh ee 4,500 

J. FE, MeM et ic sincececncetene 4,000 

Fu Ko, SA ccnininiiaeinaiiiiiins 4,500 Average val..... 4,291.66 
B. COU cnccesacsntsseaianienin 4.500 

Aa! eee 4,500 

Fo Be FU vc cctiscnsnecccccdecese: 4,500 

R. R. Tingley........cccccccesece 5,000 Highest val...... 5,000 
L. W. Billingsley............... 4,000 
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[If Hiltner and Roberts are included : 
| SR er a se EE $2,735.47 
ER Ae ee cialis 3,033.50 
ZO QUCTRMO WORNE BOivcccncascccccscssscccccccecccesosnces $4,090.07 
Allowed by the master, Only ..........ccccsccccccccescees 3,590 


D. B. ALEXANDER, TRICKEY BUILDING. 


RE $4.000 
Ce, Bs IE. nc cnsocees shinies 4.000 
7 SII, i conn ctceunessadenns 3.700 
ae S. RE ss achinenaned iis 3,000 Lowest val...... $3,000 
i ee ccleeunees 4.700 Highest val...... 4,700 
Fe ele SNOT cc ncssccccnensts 4,000 Average val..... 3,858.33 
ees MOR ivinsctvecncke apadigaes 4,000 
ae 4.000 
Ra he 3,500 
PIE TIOOE vnccedinccsnesacesees 4,000 
Be SINT ccdcsccsnsscccecsss 4,700 
ee 8,200 
If Hiltner and Roberts are included: 
RE aA RCA RES $2,212.50 
eS ee a aattauiniail 2,349 
The general average would be............scceseeeesseees $3,618.67 
Allowed by the master, only ...........sseesseees sectecss SyOOU 


We now here insist that, while men may fairly differ in opin- 
ion as to the best method of arriving at the value of these brick 
buildings that have been used some years, still it is beyond con- 
tention that estimates placed upon buildings completed, and 
which were bringing in a present income, by men qualified to do 
80, was competent evidence, and should have been considered by 
the master. 


L. B. & M. R. R. Co. vs. Winslow et al., 66 LII., 220. 
Vol. 1, Sutherland on Damages, p. 798. 
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Sizth. The next error of the master and of the court in its 
final decree extends alike to each of the appellants—Little, Al- 
exander, and Stewart—and is pointed out in the fourth exception 
to the master’s report, on pages 560, 561, and 563 of the record. 


It consists in this, that these appellants were, contrary to 
the occupying claimants’ law, and contrary to equity, charged 
with rents upon their own investme:sts and improvements placed 
upon these lots as well as upon the lots themselves from June 
13th, 1880, to December 31st, 1882. 


Looking to the statutes we could not be charged with rents 
either upon the lots or the improvements for any date prior to 
the service of process upon the appellants. The section of the 
statute bearing upon this subject is as follows: 


Sec. 4. (Duty of appraisers.) The appraisers shall jointly 
proceed at once, after service of said order on them, to view the 
real estate in question, and to assess the value of all lasting and 
valuable improvements on the same, previous to the party recciv- 
ing actual notice as aforesaid of said adverse claim. They shal| 
also a>sess the net annual value of the rents and profits which 
the occupant or claimant has received after having received notice 
of the successful claimant’s title by service of process; and they shail 
deduct the amount thereof from the estimated value of the im- 
provements aforesaid. ‘They shall also assess the value of the 
land in question at the time such occupant went into possession 
thereot, or such claimant commenced to pay the tax thereon, as 


the case may be. 
See also on this subjeet the following cases: 


Griswold vs. Bragg, 48 Conn., 577. 
Abbey vs. Doe, 27 Miss., 320. 


ope tee 
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If we look to the rule in equity instead of the statute, the de- 
cree is not less objectionable. It gives the appellants only the 
present value of the improvements and not their prime cost and 
interest thereon, in such case,in equity the occupant can only be 
charged with the rental value of the land without the improvements. 
This rule we submit is especially applicable when applied, as in 
this case, to unproductive city lots, it is very inequitable to charge 
us rent on our own property. 


‘We should not have been charged with rents upon our im- 


provements. 


Wolcot vs. Townsend, 49 lowa, 456. 

Dugan vs. Von Phul, 8 Lowa, 263. 

Ewing’s Heirs vs. Handley, 4 Litt., Ky., 363-370. 

Neal vs. Hagthrop, 3 Bland’s Ch. Rep., 590 and 591; 
596-600. 

Moore vs. Cable, 1 Johns. Ch., 388. 

Juckson vs. Loomis, 4 Cowen, 168. 

Brett vs. Yeaton, 101 Lllinois, 272. 

Adkins vs. Hudson, 19 Ind., 392. 

Sedgwick Titles, sec. 678, page 449. 


[f we are correct, then, in the foregoing, and the appeilee is not 
entitled to the income of our money until we are repaid for our 
investment in these improvements; or, in other words, if the 
appellee is permitted to receive his and not our money, a state- 
ment of each of these parties’ interests, even upon the very favor- 
able report the appellee obtained from the master Kelly, as to 
the value of the improvements, would, applying equitable prin- 
ciples, be as follows: 
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8. W. LITTLE. 


Value of improvements as found by master 

and carried into the decree.................. $4300 00 
Rents on the lot $200 per annum from Dec. 

14, ’79, to Dec 31, 1882, (see p. 544, Record) 

when the receiver took possession......... 609 50 


I I ai enn anebnes $3690 50 
But which should be value of lot. Gen. 


IEE 5 iccudtricnctarqncilasithlisccckemmesitbanerpnevec 
a a 
Due Little. Correct balance ................... 


MARTHA ALEXANDER. 


Value of improvements as found by master $2600 00 
Rent of lot same time at $225 per annum, 


(ase p. BEB, TOSOSE covscccvcesbescecececccceses 660 00 

Balance due Alexander..................81940 00 
Should be average val. lot............sceseeeseeee 
Sees gene Gi Bibiscccccdccnccavcannai seeiibesses 
Correct balance due Alexander ................. 


A. P. 8. STEWART. 


Value of improvements................. sikiaadinat $3350 00 
Rent of lot same time at $225 per annum, 


(see p. 545, Record).........ccececeeesecereeevens 660 00 


ae ee, ee acces cncnti $2690 00 


$4914 32 
609 50 


$4304 82 


$3618 67 
660 00 
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Should be average value of lis conkduninanin 
REIS AE TOILED sedis (kine alin tay 


Correct balance due Stewart............ceececees 


$4090 07 
660 00 


$3430 07 


The report and findings of the master are carried into the 
final decree upon these matters without change, and the decree 
is erroneous upon this consideration alone as to each of said 


parties in the following amounts: 


S. W. Little is charged rents on both the 


improvements and lot the sum of........... $3812 50 

When he should have been charged only 
with rent on the lot the sum of............... 609 50 
Error against Little .................2++2.3203 00 

And if we take the average value of the lot 

TEED caitcccntcecessrcssonserecsessccgnececes 
Martha Alexander charged same............... $2444 25 
PE Mi Riscnbcvcavessonvsenubinsvesnces csonecatoteis 660 00 
Error against Alexander................. $1784 25 

And if we take the average value of the lot 

SEY Min dcienssdecseakennncssasebedsderewseenes 
A. P. 8. Stewart charged same.................. $2203 00 
PI itirantesoccisbidhcnecadasenssuntinecrecans 660 00 
Error against Stewart..............0.s00. $1543 00 


And if we take the average valuation of the 
Be III OE sid sctipsntactdctie concen a bs cvcses 


(See pages 549 and 573, Record). 


$3817 32 


$2283 07 
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If, on the other hand, the accounting is taken under the ovcu- 
pying claimants’ law, and the appellees insist upon their right to 
the rents and profits of the premises in their improved -condi- 
tion, then rents are only chargeable from April 5th, 1882, ut the 
time appearance and answer is made in the cause by filing the 
eross- bill. 


(Page 55 of the Record). 


The fifth and sixth exceptions of appellants Little, Alexander, 
and Stewart, which were overruled, are alike, and as the same 
were overruled and the report of the master carried into the 
final decree, it will be convenient to set them forth here; they 
were as follows: 


Fifth exception. For that the said master hath in and by his 
said report certified that under the occupying claimants’ laws of 
the state of Nebraska, the said Giles is entitled to recover against 
the value of said several improvements the net annual value of 
the rents and profits which the said occupants have severally re- 
ceived after having received notice of the said Giles’ title hy ser- 
vice of process in the said suits of Giles against said several 
claimants against whom such suits were brought in this court 
for rents and profits, and as against the others of such occupants 
from the date of the filing of their original petition in the dis- 
trict court of Lancaster county, Nebraska, whereas the said mas- 
ter ought to have certified and found that said Giles, under the 
occupying claimants’. laws of Nebraska, is entitled to recover, 
against the value of said several improvements, the net annual 
value of the rents and profits of the said premises without the 
improvements, and that he is entitled to recover rents and profits 
only from the date of the service of the subpcena issued upon the 
eross-bill of Ezekiel Giles upon said several claimants, or from 
the date of the appearance of the several complainants to said 


eross-bill. 


2 ay ot Ea 
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Sixth exception. For that the said master hath in and by his 
suiil report certified and found, that under the occupying claim- 


‘aunts’ Inws of Nebraska, said Giles will also be entitled to a judg- 


ment in his favor for any balance of rents and profits due him 
from any occupants over the value of such improvemer ts, whereas 
the master ought to have certified and found, that under the oc- 
cupying claimants’ laws of Nebraska said Giles will not be en- 
titled to any judgment in his favor agafnst any of said claimants 
of said lands unless the rental value of said tract without the 
improvements, after the date of the filing of the cross-bill herein 
by said Ezekiel Giles, and prior to the 31st day of December, 
1882, exceeds the value of the improvements of such occupant, 
and that said Giles will not be entitled to any judgment in his 
favor, except the value of the building and improvemeuts of such 
occupant is less than the actual value of the rents and profits of 
said premises while the same have been occupied by him after 
the filing of the cross-bill herein, and prior to the 31st day of 
December, 1882. 


Kighth. The circuit court, pursuing the same crroneous view, 
had on the 31st day of December, 1882, improperly, as the ap- 
pellants contend, appointed ua receiver over the property. (See the 
Record, page 481.) The property was not property that could 
get away, au«| so far as the appellees had any interests in the 
rents, the owners and occupants were responsible for the small 
rents that would accrue. 


Tlie buildings and improvements were not such as could be 
removed, being brick structures, and no such grounds existed as 
would, appellants submit, warrant such an appointment, and the 
order appointing one should be reversed; further, the court in 
its final decree, acting upon the same consistently wrong theory, 
decreed (page 576, Record) the receiver to pay over to appellee 
Giles all the moneys he had collected from the appellees’ lots 
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and the appellants’ improvements together, whereas they should 
have been apportioned between them, the appellees receiving 
only the rental value of the lots until the appellants were paid 
for the improvements. There was no mystery in appointing a 
receiver and putting him in charge of the property that would 
give the appellant’s property or its income to Giles until they 
were paid for the property, even if appellant’s right to rents on 
improvements were to properly cease when process was served 
in the cause for the recovery of the property if the money was 
not paid by appellee the appellants in lieu of rents would at least 
cquitably be entitled to interest on the balance due them. The 
amounts thus in the hands of the receiver, as reported by the 
master at the time of filing his report, and there was quite a 
further sum ut the time of signing the decree, were as follows 
(p. 572, Record): 


Oe CO Ty Wc BUD FOE vccacrcccessccecsccesceiseisimnbenn $750 
TPOM. CRO DIMMOREEE WOE cdcccccccccccccscccee cones snnsnctunl Micdece. Oe 
Upon the Stuart lot........cccccccsccscsccsessserseseccesceecsecceses cos 1,867 


And many of these were rents that had accrued long prior to 
the bringing of suit. However, as all of the rents collected, 
down to the signing of the final decree, were insufficient to pay 
for the improvements, and as Giles is shown not to be respon- 
sible for the value of the improvements, the rents should have 
been awarded to the appellants as far as they would go to pay 
for the improvements, and the appellants should have a decree 


for a lien for the balance, if any. 
Ninth. Further errors in the decree. 


By reference to the decree, pages 573 and 574, we find the court 
decreed as follows: 


5. It appearing that the said Samuel Henderson has erected 


eee Tene aah 
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upon lots 5 and 6, block 32, Dawson’s addition to South Lincoln, 
improvements of the value (of ) $550, and this court finding that 
he is properly chargeable tor the use and occupation thereof from 
June 18, 1880, to the date of this decree, ten per cent of the sa d 
sum, which amounts to $198, upon the payment by the said Giles 
to the said Henderson of $352, and demand by or on behalf of 
said Giles in that behalf, the said Henderson shall surrender to 


the said Giles the said premises. 


6. It appearing that the said M. B. Cheney, or his grantor, 
has erected upon lot one, in block 82 of Dawson’s addition to 
South Lincoln, in said county of Lancaster and state of Ne- 
braska, improvements of the value of $500, and this court find- 
ing that he is properly chargeable for the use and occupation 
thereof from June 13, 1880, to the date ot this decree, ten per 
cent of said sum, which amounts to the sum of $180, upon the 
payment by the said Giles to the said Cheney of the sum of 
$320, and demand by or on behalf of the said Giles in that be- 
half, the said Henderson shall surrender to the said Giles the said 


premises. 


7. It appearing that the said O. P. Austin has erected upon 
lot 6, in block 38, in Dawson’s addition to South Lincoln, im- 
provements of the value of $350, and this court finding that he 
is properly chargeable for the use and occupation thereof from 
June 13, 1880, to the date of this decree, ten per cent of said sum, 
which amounts to $108, upon the payment by the said Giles to 
the said Austin of $242, and demand by or on behalf of the said 
Giles in that behalf, the said O. P. Austin shall surrender to the 


suid Giles the premises, 


8. It appearing that the said Thomas Woods has erected upon 
lot 12, in block 41, in said Dawson’s addition to South Lincoln, 
improvements of the value of $450, and this court finding that 
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he is properly chargeable for the use and occupation thereof from 
June 13, 1880, to the date of this decree, ten per cent of said 
sum, which amounts to the sum of $175, upon the payment by 
the said Giles to the said Woods of the sum of $275, and de- 
mand by or on behalf of the said Giles in that behalf, the said 
Woods shall surrender to the said_Giles the said premises. 


Now, upon what principle of law, equity, or arithmetic the 
learned judge made such a decree or finding, we are unable to 
see. Certainly there is no approved authority on arithmetic with 
which we are acquainted that makes $198 ten per cent of $550, 
$180 ten per cent of $500, $108 ten per cent of $350, or $175 ten 


per cent of S450. 


The master found the present value of the improvements. His 


finding was as follows (page 550 of the record): 


Vil. I find that the following named defendants should be 
compensated for improvements by them or their grantors placed 
upon the several lots to the amount of the value thereof, viz.: 


Samuel Henderson........ .Lots 5 and 6, block 32........ 9050 00 
BE. Eh. CRQROF : ccoccnssenseies Ne | een .... 000 00 
O. F. ABU ucstineiiall Lot 6, block 88 ........... sheiniiiaiel $50 00 
Thomas Woods.............. ee SY eer 450 00 


They should severally, in like manner, be charged with the 
rental value of said premises from June 13, 1880; but no proof 
having been heretofore made, the amount of such charges cannot now be 


mad ° 


He also found the value of the lots to be (p. 541, Record): 


Henderson’s....... SN LOI CAM SS SOLS CORE Ror aE ae $300 
ODODE yO. ccccscesesscecdsssevee satssgecsescvcccocccccecsssos sesesbinbedens 175 
DES co cccncastent LO ae ca sauce idanid eétinibiaiiaminal, sees 125 


(74) 


Therefore, if the court could allow something for the rental 
value of the premises, although no proof of the rental value was 
made in the cause as the master reported, and if the court fur- 
ther thought itself justified in allowing the appellee a percentage 
on his investment, he should have allowed only the legal rate in 
Nebraska on the value of the lot. And if rent is allowed prior 
to the date of appearance of appellee to the bill, this would 


give Henderson seven per cent on $300 for three and one-half 


years; $73.50 to date of decree, deducted from $550, gives his 
balance $486, instead of $352, as decreed. 


Similarly, Cheney’s would be $457.48, Austin’s $319.37, and 
Woods’ $416.25. 


Ev:dently there is no legal basis upon which the decree as ren- 


dered can be sustained, 


The following further errors of a minor character in the decree 
are, that the statute requiring the succesful claimant of property 
to pay to the occupant all taxes he had paid upon the same, with 
interest at the rate delinquent taxes bear in Nebraska, is utterly 
ignored as to all the appellants, except perhaps Stuart, and the 
decree should be corrected in this particular, 


ERROR IN COSTS. 


The court erred in awarding five hundred dollars costs against 
these appellants, which it allowed to the guardian ad /item of cer- 
tain infant defendants to the original Dill. 


The decree (p. 577, Record) is: 


“The sum of five hundred dollars is allowed to the guardian 
“‘ad litem of the infant defendants in the original bill and shall 
“be taxed as costs against the plaintiffs in said bill.” 


That part of the decree is erroneous. 
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This cause concerns real estate in Nebraska. The rights of 
the several parties to the same depend upon conveyances and in- 
struments made and recorded in that state. The suit was brought 
by the plaintiffs to the original bill in the state court of Nebraska, 
where such a claim for costs, we think we may safely assert, was 
never made, and we know of no rule of this or the circuit courts 
that gives the circuit courts unlimited power and discretion to 
inflict costs of the character of these upon the losing party. 


It will be observed also that the appointment of the guardian 
was made on the 380th of January, 1883, after the proof in the 
principal case was closed and at the same term the decree upon 
the original bill was signed (see Record, pp. 484 and 483), the 
guardian ad litem accepting the proofs already taken and sub- 
mitting the cause and their rights thereon ; that one of the minors, 
Minnie §,, had already deeded her interests to Burr and Wheeler, 
who claimed to have deeded it to Giles (see page 92, of the Rec- 
ord). In fact, by conveyances through Burr and Wheeler, Giles 
claimed the entire interests of both these minor heirs, and was 
claiming to litigate their rights and interests. 


The counsel of Giles was appointed their guardian, and the ap- 
pointment and the proceedings and the final decree seem but a 
convenient method of taxing, in behalf of the appellee Giles, an 
unauthorized five hundred dollar attorney fee under the name of 
costs. We submit this part of the decree is erroneous. 


Such costs are not allowable unless there is a statute authoriz- 


ing them. 


Williams et al. vs. Ewing & Fanning, 31 Arkansas, 235. 

Ferguson vs. Dent, 15 Federal Reporter, 771. 

Union Ins. Co. vs. Van Rensselaer, 4 Paige Ch., 185- 
186. 

Gatt vs. Cook, 7 Paige Ch., 523. 


| 
| 
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SIXTH. 
CONSTRUCTION OF THE WILL. 


Our statute on wills, section 124, on page 226 of Compiled 
Statutes of 1881, says that, “every devise of land, in any will, 
shall be construed to convey all the estate of the devisor 
therein, which he could lawfully devise ; unless it clearly appears 
by the will, that the devisor intended to convey a less estate.” 
This statute was intended to do away with the common law rule 
of the construction of wills, which was, that the heir was not to 
be disinherited unless the intent to do so was clearly expressed. 
The rule now is the converse of that. Wherever there are 
doubts of whether or not a fee was intended, the doubts must be 


held in favor of the fee passing. 


This statute has undergone an interpretation by the supreme 
court of Michigan, from which state the statute was incorporated 
into the laws of Nebraska, both prior to and after the statute 
was enacted in Nebraska, in the case of Weir vs. The Michigan 
Stove Company. There the will read as follows: “In the name 
of God,amen. I, Hugh Andrew Young, of the city of Detroit, 
county of Wayne, and state of Michigan, of the age of fifty-five 
years, and being of sound mind and memory, do make, publish, 
and declare this my last will and testament, in the manner fol- 
lowing, that is to say, I give and bequeath all my property, of 
whatsoever nature, to my wife Euphemia, she paying all my just 
and lawful debts. The half of the residue after her decease to 
be paid to my two sisters in Scotland, share and share alike; if 
either should die before my wife’s death, then the other to have 
the full half; if both should be dead, then let it be divided be- 
tween their nearest heirs; the other haif to be disposed of as 
my wife directs, as I hereby appoint her my sole executrix of 
this my last will and testament.” In this case the will reads as 
tollows: 
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“After all my lawful debts are paid and discharged, the residue 
of my estate, real and personal, I give, bequeath, and dispose of 
as follows, to-wit: To my beloved wife, Edith J. Dawson, I give 
and bequeath all my estate, real and personal, of which I may 
die seized, the same to be and remain hers, with full power, 
right, and authority to dispose of the same as to her shall seem 
meet and proper, so long as she shall remsin my widow, upon 
the express condition, however, that if she should marry again, 
then it is my will that all the estate herein bequeathed, or what- 
ever may remain, should go to my surviving children, share and 
share alike, and in case any of my children shoul:! have deceased, 
leaving issue, then the issue so left to receive the share to which 
said child would be entitled. I likewise make, constitute, and 
appoint my said wife, Edith J., to be executrix of this my last 
will and testament, hereby revoking all former wills made by 


me.” 


The meaning of the words, “ whatsoever remains at the date 
of her marriage,” certainly seems to contemplate that she may 
sell and dispose of an indefinite portion of both the real and per- 
sonal property. 


In the Michigan case they speak of the “residue”? and what 
5 y 8} 
remained at the death; here they speak of ‘“ whatsoever re- 


mains.” 


See Weir vs. Michigan Stove Co., reported in the 
Northwestern Reporter, Vol. 8, p. 78. 


It does not seem to us that the court is at liberty to ignore this 
statute. It was passe for the sole purpose of changing the com- 
mon law rule of the interpretation of wills. The legislature in- 
tended that it should do away with the old English common law, 
which favors monopoly and opposes alienation, and in favor of 
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the adoption of the American rule. which fevors alienation and 


the obtaining of a fee. 


The doubt, which under the old common iaw is to be solved in 
favor ot the heir, is now to be solved in favor of the devisee, and 
there is no court that has had this provision under consideration 


but what has given it this construction. 


Cleveland vs. Spillman et al., 35 Ind., p. 98. 
Smith vs. Meiser, 51 Ind., p. 422. 


We think further that this is in accordance with the construc- 
tion given by the supreme court of the United States. 


King vs. Ackerman, 2 Black., U. 8. Sup. Court Rep., p. 
415. 


The court say in that case, it is a well-settled rule, that where 
a devisee whose estate is undefined, is directed to pay the testa- 
tor’s debts, or a legacy, or specific sum in gross, he takes the 
estate in fee. 


T. M. MARQUETT, 
N.S. HARWOOD, 
JOHN H. AMES, 
W. J. LAMB, 
Attorneys for Appellants. 
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the adoption of the American rule, which favors alienation and 


the obtaining of a fee. 


The doubt, which under the old common iaw is to be solved in 
favor ot the heir, is now to be solved in favor of the devisee, and 
there is no court that has had this provision under consideration 


but what has given it this construction. 


Cleveland vs. Spillman et al., 35 Ind., p. 98. 
Smith vs. Meiser, 51 Ind., p. 422. 


We think further that tbis is in accordance with the construc- 
tion given by the supreme court of the United States. 


King vs. Ackerman, 2 Black., U. 8. Sup. Court Rep., p. 
415. | 


The court say in that case, it is a well-settled rule, that where 
a devisee whose estate is undefined, is directed to pay the testa- 
tor’s debts, or a legacy, or specific sum in gross, he takes the 


estate in fee. 


T. M. MARQUETT, 
N. 8S. HARWOOD, 
JOHN H. AMES, 
W. J. LAMB, 
Attorneys for Appellants. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


S. W. LITTLE ET Al, 
lppellants, 


EZEKIEL GILES ET AL. 
I ppellees. 


REPLY TO APPELLEES’ BRIEF. 


We desire to avail ourselves of the right of reply, secured by stip- 

. . . . . . ‘ 
ulation with the appellees, to point out some inconsistencies and cor- 
rect some misstatements contained in the printed argument of the 


latter, 
The original case is one to prevent the multiplicity of suits. 
{ | | : 


There is the same general right in all complainants though holden 


by each of the several numerous persons distinetly, 


In such case equity, as well as the civil code of procedure in force 
in the state court where the suit was brought, allows a single suit to 
be prosecuted by all the parties to try such general right, though 


holden by the several persons distinetly. 


The general right in such case is the real matter in controversy. 


(9) 


Jurisdiction in such case in equity rests upon the fact that there is 
such general right to be tried. Where a court of equity properly has 
jurisdiction of the case because such general right is involved no mat- 
ter how numerous the parties, it is a single suit and if the whole mat- 
ter involved in the litigation is sufficient to warrant an appeal the case 7 i 


is properly appealable. 


Omitting all other points which might be urged, obtaining a é¢on- 
struction of the will was such general right as all sought to’ have ad- 


judicated. 


Mayor of York vs. Pelkinson, 1 Atk., 282. 


Section 43, title 3, Civil Code, Nebraska. 


Section 96, title 7, Civil Code, Nebraska. 


With reference to the exient of the tract of land and consequent 
value of the interest of the appellant A. W. Hawley, independently 
of the plain import of the pleadings and affidavit of values, that the 
Hawley tract consists of 60 acres, but from which counsel for appel- 
lees attempts to draw a different inference by a kind of criticism too 
subtle for us to follow, we have in the record the motion for the ref- 
erence to the special Master Kelly, page 485, requiring him to report 
“what portions of the lands and tenements in the cross bill described 
were at the time of the filing of said cross bill in the quiet and peace- 
able possession of said defendants or of any of them claiming title 


thereto,” ete. 


This motion was the basis of the order of reference as by stipula- . 
tion, pages 486-487, and the Master finds page 543: 


“The holdings of said parties are : 
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“N.W., S.E., 19, 10, 6, 40 aeres, A. W. Hawley. 
“N.3S.W.,S.E., 19, 10, 6, 20 acres, A. W. Hawley. 

“<i W. } s. \ S.W. S.E., 19, 10, 7, 5 aeres, H. O. Snow. 
“W.} W. 38.3 58.W.S.E., 19, 10, 7, 5 acres, S. Arthur. 


‘kK. 38.) S.W.S.E., 19, 10, 7, 10 acres, Geo. Warder.” 


Exceptions being filed to this report, they were overruled and the 
report confirmed, page 570, and in the final decree, page 575, para- 
graph 10, it is expressly found by the court that the Hawley tract Is 
as above described, “that is to say, the north-west quarter of the 
south-east quarter and the north half of the south-west quarter of the 
south-east quarter of section 19, town 10, range 7 east, in Lancaster 
county, being 60 acres,” ete. The value found by the Master was as of 
the time of the filing of the eross bill—see his report and the order 
of reference—between that time and the rendition of the decree, when 
the affidavits were filed, the value as a matter of fact more than 
doubled. 

The question whether the appellees can escape the jurisdiction of 
this court as to those appellants whose holdings are less than $5,000 
depends, in our opinion, upon another matter. If as to these latter 
as well as to those whose holdings exceed that value, the circuit court 
had no jurisdiction, then we understand that as to them, as well as the 
others, this court has jurisdiction regardless of values, so to declare. 
[f, as we anticipate, your Honors should hold with us on the question 
of jurisdiction, we do not expect you will remand the case as to a 
part of the appellants and allow the cireuit court to retain jurisdiction 
as to the residue of them. So to do would be to make the jurisdic- 
tion of that court depended on the amount or value in controversy 


exceeding five thousand dollars. 
Babbitt vs. Clark, 2 Morr. Trans, 606. 


And this whether the question of jurisdiction was passed upon by 


the ecireuit eourt or not. 


Hancock vs. Holbrook, 5 Sup. Ct. Rep., 115. 


i ee RE aes 


(4) 
LI. 


Without repeating a portion of the agument in our first brief, let 
us suppose, for the sake of argument only, that there is a separable 
controversy between Giles on the one side and each of the defendants 
in the eross bill on the other; it does not follow hence that the con- 
troversy is also separable between the plaintif—_s or any of them In the 
original bill and any of the defendants therein. ‘Take one of these 
plaintifis—Hawley, for instance. He charges Giles, Burr and 
Wheeler, Minnie S. Dawson, and the others with having committed 
and being about to commit specific joint wrongs against him. Grant 
that all that he charges them with js in fact lawful; still, whatever 
they have done and are about to do is and will be the joint act of all, 
and the lawfulness or otherwise of their conduct is of the very gist of 
the controversy he has with them, and this controversy is not separa- 


ble. 


Plymouth Consolidated Gold Min. Co. vs. Amador et al., 6 


Sup. Ct. Rep., 1034, 


The citizenship of Minnie 8. does not appear otherwise in the rec- 
ord than that she was served with process in Nebraska, and the sup- 
plemental bill alleges her to be a citizen of that state. Jurisdiction 


in the cireuit court is therefore not shown. 


Haneock Vs. Holbrook. supra. 


Sloane vs. Anderson. 6 Sup. Ct. Rep., 750. 


If counsel for appellee did not take this view of the matter why 
did he apply to be appointed the guardian ad litem of Minnie 8S. and 
of Carlton Dawson, who stands in the same situation? And why 
wis he so appointed z And why did he ask leave to file a * further” 
cross bill for them, if there was not one already on file? And why 
did he, this leave being denied, file an answer for his wards, putting 
in issue all the allegations of the bill? It is plain enough that if we 


committed any error in this regard counsel is equally guilty. 


(<)) 
11. 


Counsel says in the same breath that appellants never brought the 
objection to the jurisdiction to the attention of the cireuit court, and 
that they did do so, and so effectually that they are now concluded by 
the determination of that tribunal. It does not depend upon our 
iteration, but is apparent from the most cursory examination of the 
record that almost the sole question litigated in the cireuit court was 
that of jurisdiction. © Why is the decision upon the abatement in the 
Owen and Oakley case final? [t was not stipulated that it should be 
final. It would not have been final in that case; why should it be in this ? 
[t was merely stipulated that it “should be taken and entered” in 
this case. . From the oversight of both parties, probably, that was not 
done, but if it had been how would it have differed from an ordinary 
decision in this case, upon the same issue, made in the usual way ? 
What ground is there for the assumption that parties intended to 
waive their right of review? Counsel says it would not have been 
reviewable in the Owen and Oakly case because that was a suit at 
law, and there was some evidence to support it. How does it follow 
thence that it would not be reviewable in this case in equity? What 
support has his main proposition in authority or reason? Not the 
decisions of this court, certainly, Does not the statute expressly give 
the right to review decisions upon the question of jurisdiction, and 
has this court ever reviewed one, in a law case or other, without dis- 
cussing and determining questions of fact? Certainly appellants are 
in no worse plight than if this decision had been made and entered 
in this cause, and then the appeal would have brought the whole 
matter up. It would not have been necessary to docket the cause 


more than once. 
Plymouth Consolidated Gold Min. Co. vs. Amador, supra. 


What is the evidence which counsel cites as supporting this decis- 


ion? Solely the testimony of Burr and Wheeler as to what was their 


(() 


intention, and what secret motives actuated them in abandoning the 
Sherwin suit in the state eourts and in resorting to the Federal tri- 
bunal ; and he says we are bound by this testimony because we did 
not “contradict” it, or, as we understand counsel, did not get Burr 
and Wheeler to testifv, as they were the only persons who certainly 
knew their own secret intentions and motives, that these were not 
such as they had already said they were. ‘No amount of evidence 
to the contrary,” (from these gentlemen’s assertions), savs counsel, “ ean 
establish fraud against that undisputed fact.”* This is an exhibition 


of what ry thee Wild W est Is ealled “ cheek,” 
iV. 


Counsel indulges in an elaborate criticism of the pleadings to estab- 
lish, as he supposes, that the petition as originally framed in the state 
court, did not charge Giles’ grantors ‘with retaining a joint interest 
with him in the premises. In a sense this is perhaps true, for it 
is alleged, that both the conveyances from the Dawsons to Burr & 
Wheeler, and from the latter to Giles were colorable merely and 
without any valid consideration, and were retained and controlled 
by Burr & Wheeler for the unlawful purposes set forth, and 
hence conveyed nothing. The pleading, however, was a presenta- 
tion of the facts so far as they had come to the knowledge of the 
appellants at the time it was filed. In the progress of the cause, 
others were discovered aud presented by a supplemental bill. As to 
what was the nature of the controversy, whom it was between, and 
what were the interests of the parties, we suppose your honors will 
determine from the whole record, and not from such parts of it as 


counsel may select. 
V. 


Counsel contends that there is no controversy between appellants 


and the appellees other than Giles, because the latter have no interest, 


> 
a 


“a 

ceed 
Te 
’ ‘ 


r » 


(7) 


and then proceeds to argue at great length that the facts are not suffi- 
cient to raise an estoppel against them. The very fact that counsel 
contends refutes his proposition. His very effort to evade a contro- 
versy invelves one. Whether Burr & Wheeler and the Dawsons have 
an interest, and if so, what ts its nature and extent, and whéther all 
orany of them are estopped to assert an interest, and if so, whether such 
estoppel is operative against their grantee, Giles, are among the very 
matters in controversy, for the determination of which the presence 
of all the parties is necessary. The dispute on the part of appellants 
may be never so futile and toolish, and it may have been provoked in 
never so bad faith, but counsel is not commissioned so to determine, 
That determination must be made by some court before which the ae- 
tion is pending, and it can only be made in the disposition of the con- 
troversy itself. Counsel has, perhaps, not read the recent cases of 
Cushman v. Amador, and Sacramento Canal Co., 6 Sup. Ct. Rep., 
926. Fidelity Insurance, ete., Co. v. Huntington, 6 Sup. Ct. Rep., 


733. Sloane v. Anderson 6 Sup. Ct. Rep., 730. 
Vi. 


There is no former adjudication ‘between Little and any of the ap- 
pellees upon any question of jurisdiction, hence there is nothing in 
this regard to which the doctrine of ves adjudicata invoked by coun- 


sel can apply. 
VII. 


Counsel, evidently with the impulses of a drowning man catching 
at straws, contends at great length under his third point, that * even 
if the original bill were improperly removed from the state to the 
circuit court” the latter still had jurisdiction of the cross-bill. See his 
brief, page 24. This proposition, in our view, involves too many ab- 


surdities to admit of serious refutation. The ecross-bill and the an- 


swer thereto raise precisely the same issues, and none other, as are 


eee no e 


(8) 


raised by the original and supplemental bills and the answers thereto. 
If the former can be retained the right to remand, the latter is barren 
and valueless. If such is the rule, jurisdiction in the cireuit court 
over causes not removable can always be obtained by means of a cross- 


bill. 
VIII. 


The case of Holland vy. Challen in 110 U.S., 15, cited by counsel 
for appellees, is not authority for bringing an ejectment bill against 
adverse claimants of real property in possession. The property in 
that case was described in the bill as “ unoceupied, wild, and uneulti- 
vated land,” and the eourt say 1D the opinion : om lt does not follow 
that by allowing in the federal courts a suit for relief under the stat- 
ute of Nebraska, controversies properly cognizable in a court of law 
will be drawn into a court of equity. * * * * Should a suit be 
brought in the federal court under the Nebraska statute against a party 
in possession, there would be force in the objection that a legal con- 


troversvy was withdrawn from azcourt of law.” 


IX. 


The appellees in their seventh point present four objections to our 
exhibit of the errors in the decree with regard to the improvements 
on the lands taken from the appellants. These objections may be sum- 


arized as foll. ys: 
First. That the statute of Nebraska, of 1883, relating to occupy- 
ing claimants of lands is inapplicable. 


Second. ‘That if applicable it is unconstitutional. 


Third. That as deeds from Cody to the appellants were not offered 
in evidence, therefore the appellants were not under the statute, bona 


fide occupants or claimants of the premises. 


Hs 


a. 


(4%), 


kourth. That the ease of Green vs. Biddle, § Wheaton i, holds a 
doctrine contrary to that laid down in Bright vs. Boyd, | Story 478, 


generally recognized in this country. 


‘Ve reply to each of these in their order, 

irs’. The supreme court of the state of Nebraska in the case of 
The Bo & M. RR. Co. vs. Dobson, 17 Nebraska at page 455, has 
seitled the law in that state as to the validity and applicability of the 
occupying claimants, law passed Feb, 25d, 1883, and held the law 


valid and applicable to all eases pending or determined at the time 


= ‘ 


the '.w was passed. See also Canal Bank vs. tiudson, 111 U.S. 


R.. 66. 


econd, Further as to the second point we submit that the case of 
Geen vs. Biddle is not in point, The statute of 1883 was a substi- 
tute for a similar statute in foree when the improvements in this case 
were made. In such case the constitutional question is not involved, 
dndge Cooley in Kiddy’s Guild, 48 Michigan 307, speaking for the 


eourt suvs: 


Whether there is any constitutional objection to making statutes 
which give to occupants, from whom lands are recovered, the value of 
their improvements, apply to the improvements made before their pas- 
Sage, quaere. There certainly is none where the statute under which 
suit is brought is the substitute for another which would have allowed 
the recovery, and which was in ferce when the improvements were 


made. 
Sce also Seott vs. Mather, 14 Texas 234 and 287. 


Lessees of Davis vs. Powell, 13 Ohio 308, 


Stebbins vs. Guthrie, 4 Kansas 354. 


Third. It is objected that the appellants did not offer certain deeds 


in their chain of title in evidenee, and so do not come within the pro- 


(10) 


visions of the statute. We see no force in this objection, Their sey- 
eral titles as bora fide holders under deeds from Cody are distinetly 
stated in their bill, expressly admitted in the answer of Giles, and 
specially found by Kelly the thisister, Note the following rom Giles’ 


answer, page 47 transcript 


“ He admits the said plaintiffs respectfully claim the several parcels 
of land whereof the said Jacob Dawson died, siezed as in the said 
bill in that behalf is alleged, and that their claim is based upon deeds 
of conveyances which were made by the said Edith J. to them respec- 
tively, or their several grantors, and that considerable improvements 
have been made upon said lots and parcels of land. But what the cost 
or valine vf snid improvements may bye this defendant does not know, 
and |as not been informed save by bill, and cannot state save that 
they did not cost and are not of the value by said plaintiffs, in their 
said bill allewed ; but this defendant denies that said plaintiffs, any or 
either of them, is seized in fee, or has, or since the marriage of said 
Edith J. with said Pickering has had any estate whatever in said lots, 


parcels, and lands, or any part thereof.” 
And note the following from the findings of the master : 


I find as to the premises, tracts No. 1, Owen and Oakley; No. 2,5. 
W. Little; No. 3, Martha Alexander; 4, A. P. S. Stuart, as herein- 
before described, being the several premises with the buildings thereon 
known as the Turner, May, Trickey, and Redtord buildings. These 
lots at the death of Jacob Dawson, were occupied by him, on or about 


the 27th day of April, 1870, Edith J. Dawson, covenanting to be the 


owner in fee simple of all the w. 3 of lot 3 and lots 4, 5, and 6 of 


block 54 in Lincoln, by her general warranty deed “ which in terms 
purported to convey the fee simple of said lots,” conyeyed the said 
lots to one Aldus Cody in consideration of the sum of $10,000, which 
said sum was the then full value of the fee simple title to said lots; 


that said Cody thereupon at once went into possession of said premises 


A (11) 


and erected thereon three of the above named buildings, viz., the Red- 
e. ford, Trickey, and Turner buildings, all of which were erected in 1871, 
The May building was erected and completed May Ist, 1878, by S, 


W. Little. 


Scientia 

[ find that at the time of the termination of the life estate as found 

1? by the court in said deeree said-above described premises were sever- 
i 


ally in the quiet possession of said several defendants or their imme- 
diate grantors, and fron the pleadings as remote grantees of Edith J. 
Dawson under the convevances above found and referred to under a 
claim of title in fee simple to said several tracts as appears from the 


pleadings herein. 


Fourth. In the case of Green vs. Biddle the occupants entev upon 


general rule laid down in many cases. 


Griswold vs. Bragg, 48 Conn., 582. 


| the premises was wrongful in this view the case is in accord with the 
) 
—— 


While the case of Bright vs. Boyd is cited and approved by more 
than a dozen of the highest courts in this country, as well as by this 
court in the case of Canal Bank vs. Hudson, 111 U.S. R. 82 and 83. 


Constructive notice is not sufficient to prevent the occupant from 

recovering for his improvements, and where the occupant has a life 

estate he may recover if he had reason to believe he had an estate in 
fee. Malone on Real Property Trials pages 140, 141. See also Dean 
vs. Feely, 69 Georgia, 814, 815. In which it is said that no case is 


cited awarding to the remainder man the improvements where the life 


q tenant placed them upon the premises under the belief that he held 
the fee. 
ee 
Y } « en , , nf : . 
". ro the suggestion in the appellees’ eighth point that this court will 
lid 
os 


(12) 


not enquire into the five hundred dollars illegal allowance of fees to 


counsel, we reply that this court in the case of Bendry and Wife vs. 
Towsend, 109 U.8., 655, not only enquired into such a matter but 
set aside one hundred dollars illegally allowed in an analogous cas 
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IN THE UNITED STATES SUPREME COURT. 
S. W. LITTLE ET AL., Appellee, 
Vs. 
EZEKIEL GILES. 
MOTION TO DISMISS APPEAL. 

Now comes the said appellee, by L. C. Burr, his 
solicitor, and moves the court to dismiss the appeal in this 
cause, so far as the same relates to any of the appellants, 
except Little, Alexander and Stuart, for the following 
reasons: 

First. This appellee prays the dismissal of the ap- 
peal of Owen, Oakley, and Aughey on the ground that 
the controversy between them and this appellee has been 
settled, as appears by their deeds filed herewith. 

Second. This appellee prays the dismissal of the 
appeal of the other appellants, excepting Little, Alexander 
and Stuart, on the ground that each of them had a separate 
controversy with him, and that all of them together have 
not a joint controversy with him, and the interest of no 
one of them is of the value of $5,000, as appears by the 
record in this case. 


The reasons in support of this motion are set forth in 


the argument of the appellee in the principal case. 
L. C. BURR, 
Solicitor for Appellee. 
J. M. WOOLWORTH, OF Counsed. 


[IN THE UNITED STATES SUPREME COURT. 


S. W. LITTLE er Au., Appel/ants, 
Vs, 


EZEKIEL GILES. 
ARGUMENT FOR APPELLEE. 


This is an appeal from a decree of the Circuit Court 
for the District of Nebraska. 

It was originally an action in equity, brought in the 
district court of the State of Nebraska, for Lancaster 
county, by S. W. Little, and others, who, in their petition 
named seventy-four plaintiffs. But forty of them promptly 
filed affidavits, in which they said that they had not auth- 
orized the bringing of the action in their name or in their 
behalt, and disclaimed it. The defendants named in the 
petition were Ezekiel Giles, H. H. Wheeler, L. C. Burr, 
Albert L. Dawson, William R. Dawson, Sarah H. Daw- 
son, M. C. Dawson, M. S. Dawson, A. A. Knicely, 
William R. J. Goodin and Melita C. D. Tillman (see 
page 1). Of these the only ones served with process 
were Wheeler, Burr, Albert L. Dawson, M. S. Dawson 
and Melita C. D. Tillman (see pages 12, 14). Nor, 
besides Giles, did any other persons named as defendants 
in the petition, appear or plead thereto, except those 
stated above to have been served with summons. All who 
were served, except Giles, filed disclaimers of all interest 
in the premises. 


As stated'at page tv of the brief for the appellants, 


y 


the original petition was in the nature of a bill guza dimet. 
Each of them claimed a separate parcel of the premises. 
Mr. Giles, on the other hand, by his cross-bill, sought like 
relief against such of the original plaintiffs as did not file 
affidavits repudiating the action brought in their names. 

To the three or four statements of facts which the 
learned counsel for appellants have laboriously given the 
Court, it seems unnecessary to add another. Nor, having 
regard to the voluminousness of the record, and the many 
questions of jurisdiction, practice and procedure which 
have been raised, is it convenient to do so. What needs 
to be re-stated will be given under the several points of 
this argument. 

FIRST POINT. 

The first question which presents itself is, what are 
the rights of the parties in the premises’ It need not 
detain us long. The appellants themselves do not have 
confidence in their claim: they reserve it to the end of 
their repetitions, and dispatch it in less than three of the 
more than one hundred pages of their ‘*‘brief.’’ Their 
lack of confidence is accounted for by the fact that this 
question has been answered against them by this court. 

On the 22d of June, 1869, Jacob Dawson died seized 
of the premises, leaving his last will and testament, which 
was as follows: 

‘*‘In the name of God, Amen. I, Jacob Dawson, of 
the town of Lincoln, in the county of Lancaster, and 


State of Nebraska, being of sound mind and memory, and 


3 
considering the uncertainty of this frail and transitory life, 
do therefore make, ordain, publish and declare this to be 
my last will and testament, that is to say: 

‘*After all my lawful debts are paid and discharged 
the residue of my estate, real and personal, I give, 
bequeath, and dispose of as follows, to-wit: To my belov- 
ed wife, Editha J. Dawson, I give and bequeath all my 
estate, real and personal, of which I may die seized, the 
same to be and remain hers, with full power, right and 
authority to dispose of the same as to her shall seem meet 
and proper, so long as she shall remain my widow, upon 
the express condition, however, that if she should marry 
again then it is my will that all of the estate herein 
bequeathed, or whatever may remain, should go to my 
surviving children, share and share alike, and in case any 
of my children should have deceased leaving issue, then 
the issue so left to receive the share to which said child 
would be entitled. I likewise make, constitute and appoint 
my said wife, Editha J. Dawson, to be executrix of this 
my last will and testament, hereby revoking all former 
wills made by me.’’ 

This will was duly proved and admitted to probate, 
and letters testamentary were issued to Mrs. Dawson. 
(pages 83-90 of the record. ) 

He left surviving him his wife, Editha J]., and six 
children, named John Hampton, who died intestate and 
without issue in 1871; William R., who died in 1880, 
Melita C. Tillman, Evaline, who died in 1880, Albert L. 


4 
and Minnie S. (page 417). On the 25th of December, 
1881, Melita C. married JosephTillman (page 411). On 
the 6th of February, 1879, Evaline married A. A. 
Kniceley (page 109). 

On the 14th of December, 1879, Mrs. Dawson mar- 
ried Henry M. Pickering (page 107). The plaintiits 
severally claim the premises in question by mesne convey- 
ances made by Mrs. Dawson, between the death of the 
testator and her second marriage. Mr. Giles claims by 
mesne conveyances from the children of the testator. The 
dispute is to be determined by a construction of the will. 

In Giles vs. Little, 104 US. 291, this will was before 
the Court for construction. It was an action of ejectment 
brought by Giles, the defendant in the original bill, against 
Little, one of the plaintiffs therein, for the same parcel of 
land which the latter claims here. This Court held that 
under the will, Mrs. Dawson took an estate for lite, deter- 
minable upon her marriage, and the children took the 
remainder ; and that upon the happening of that event they 
became seized in fee, notwithstanding her deed to Cody, 
under whom Little held. In that case it was alleged, and 
it is here proved, that the testator died possessed of per- 
sonalty of the value of $958, «page 89), and that Mrs. 
Dawson was seized in her own right of lands of the value 
of $10,000 (page 81). 

As between Giles and Little, the question is settled: 
it will not be reconsidered here. And no considerations 


are presented in behalf of the other claimants in the same 
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right, which were not urged in the other case. 

In their several pleadings in this suit, the appellants 
charge Giles, and Burr and Wheeler, who conveyed to 
him, and the Dawsons, who conveyed to Burr and Wheel- 
er, with a wicked conspiracy to vex and annoy them with 
suits and proceedings and untounded claims. They have 
put their charges in every form of violent words, as if 
reiteration added support to their contention. All those 
allegations may be dismissed with the simple statement, 
that, according to the judgment of this Court, these alleg- 
ed conspirators are the parties who successively held the 
true title, and these appellants, who are so free and fluent 
in their denunciations, claim what is not their own. No 
one can find fault with them for insisting on their claim, 
until this court decided against it. It was an open ques- 
tion—what was the proper construction of the will, and 
the rights of the parties thereunder—and either of them 
might fairly contend tor what was in its favor. But when 
this Court, in an elaborate and unanimous opinion, decid- 
ed that question, it became the appellants to submit to it. 
Instead of doing so they contrived this action, and to give 
it another complexion they accuse us of conspiring, with 
wicked and fraudulent intent, to cloud and encumber their 
titles, and disturb and harass them by various and vexa- 
tious suits, in order to extort large sums of money from 
them, and enjoin us trom prosecuting our actions to recover 


what this Court had decided was our own property. Their 


idea seems to have been that, by enveloping the real and 


«7 


o 


6 
substantial question, in a cloud of violent accusations of 
blackmail, they could withdraw the controversy trom the 
Federal Courts, whose judgments were adverse to them, 
into the state courts, where they hoped for another result. 
Such matter will be dismissed from the consideration of 
the case, and it will be determined upon the fundamental 
principle involved. 
SECOND POINT. 

Except Alexander and Stewart, no one of these appel- 
lants can be heard here. 

1. Little’s claims have already been determined by 
this Court against him and can not be reconsidered on this 
appeal. 

Supervisors vs. Kennicott, 94 U.S. 498: 
Clark vs. Keith, 96 U.S. 464. 

Ii is true that in these cases the question once ruled 
was presented a second time in the same case, while here 
the cases are different. But, as between Giles and Little, 
the question is the same, the property is the same, the 
parties are the same, and the result ought to be the same. 
Little wil’ not be suffered to escape a salutary principle 
by the contrivance of another form of action, conceived 
for no tair and honest purpose. Had he left us to our 
ejectment against him, in an orderly litigation, and, failing 
in the Circuit Court, had he brought the judgment to this 
Court tor review, he could not have been heard. By en-, 
joining that action, and complaining as he does in this: 


original petition, he cannot succeed in his attempt to reopen 


7 
and agitate again what has here been decided against him. 

2. Since the decree, Giles and Owen and Oakley 
have settled their dispute, as appears by the papers filed 
herewith. 

3. No other one of the appellants has an interest 
which will support the jurisdiction of this Court. Begin- 
ning at page 580, we have six affidavits of value. The 
first relates to the lot claimed by Owen and Oakley, with 
whom we have settled. The second, third and tourth 
relate to lots claimed respectively by Alexander, Stuart and 
Little. The fifth is as follows: the four deponents each 
for himself, says that ‘the is acquainted with Allen W. 
Hawley tract, the north-west quarter of south-east quarter 


of section nineteen, and the north half of the south-west 


~ of south-east quarter, all of section nineteen, town 
ten, range six east, in Lancaster county, Nebraska, and 
that in the opinion of the affiant the said lands are’ worth 
and are of the value of one hundred dollars per acre 
and that the value of said tract of land exceeds the sum ot 
five thousand dollars.’’ We have here sixty acres ot land 
shown to be worth over $6000. If they were all claimed 
by one person, he could appeal. Probably, if they were 
all claimed by several persons as joint tenants, or as ten- 
ants in common, they could appeal. But several persons 
claim tais tract. not jointly or incommon, but in severalty, 


each a specific part of it. This appears as follows: 


) 
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The original petition alleges that Mrs. Dawson con- 
veved in fee the west half of the south-east quarter of 
section nineteen, and that Hawley, Warder, Snow and 
Arthur, by reason of her conveyances and others subse- 
quent thereto, became seized in tee of this half quarter 
section of land, of which Hawley owns 6o, Arthur 5, War- 
der 10, and Snow § acres (p. 6.) 

Upon the reference to him as to the value of the 

several premises, the master reports the land claimed by 
Hawley to be worth $60 per acre, and the trees thereon 
$500. (p.543.) The value of his interest is thus shown 
to be only $4100. 
, The answer, after giving an account of the manner in 
which Mrs. Dawson’s interest in this tract was lost to her 
says that ‘tthe said Hawley, Warder, Arthur and Snow 
purchased the west half of the south-east quarter of sec- 
tion nineteen, etc. (page 46). -but for this statement, 
there would be a0 proot in this record to show that any 
one ot the appellants had any interest in this tract. 

It will be noticed that the bili mentions eighty acres, 
and the affidavit sixty. The bill says Hawley owns sixty, 
Arthur five, Warder ten, and Snow five acres ; It does not 
state which part of the eighty any one of them owns. It 
is perfectly consistent with what is alleged, that Hawley 
owns twenty acres mentioned in the bill, but not in the 
affidavit, and that Warder’s. Arthur's and Snow’s lands, 


— oe } 
which ageoregate twenty acres, are part or the land men- 


? 

tioned in the affidavit. The value of the twenty acres 
mentioned in the bill and not in the affidavit, does not 
appear ; it may be valueless, or of very trifling value. So 
that Hawley is not shown to claim lands of the value of 
$5,000. He may be shown to claim torty acres worth 
$4,000, but his other twenty acres may, for all that ap- 
pears, be worth less than $1,000. He therefore does not 
claim property of value sufficient to support the jurisdic- 
tion. But this statement proceeds upon the claim that 
Hawley claims title to sixty acres. This is neither 
admitted or prov ed. There is no evidence whatever on 
the subject; the answer only admits that he and the three 
others bought eighty acres; how many each bought is not 
admitted, so that it does not appear that he has or claims 
sixty acres. 

It is well settled, that it 1s upon the party who invokes 
the jurisdiction of this Court, to show clearly and aflirma- 
tively that the amount or value of the property in question 
exceeds five thousand dollars. As this has not been done 
in respect of the interests of any one ot the owners of the 
sixty acres in section nineteen, the appeal ot the claimants 
thereot must be dismissed upon our motion in that behalf. 

The last of the affidavits, on page 583, states ‘‘that 
the value of the real estate (exclusive of the buildings 
situated thereon,) in controversy in this action in the 
original bill, and in the cross-bill described, exceeds in 


amount twenty thousand dollars, and that the value of the 


property and the amount in controversy in this action 


LO 
exceeds the sum of ten ‘thousand dollars exclusive of 
costs.’’ 

Jacob Dawson died seized of very considerable es- 
tates, among them, lots 3, 4, 5 and 6, in block 54, in Lin- 
coln, (see p. 89), of which Little claims a part, Alexan- 
der a part, and Stuart a part. (See petition, p. 3.) He 
also was seized ot the east half of the north-east quarter 
of section thirty-five, in town ten, north of range six east. 
(See p. 8.) Mrs. Dawson laid this tract out into lots and 
blocks as an addition to Lincoln, and sold the lots to many 
persons. Sixty-one persons are named in the original 
petition as plaintiffs, each claiming some of these lots— 
some, one lot each: others, several lots each. ‘The testa- 
tor was also seized at his death, ot the south-east quarter 
ot the aforesaid section thirty-five, (p. 88.) «nd this is 
claimed by the plaintiffs Van Dorn and Lashus. 

These plaintiffs are thus shown to claim, not all to- 
gether all of these lands, either as joint tenants or tenants 
in common. Each claims a separate parcel, in which 
none of the others have any interest. ‘They join in this 
suit, not by reason of common ownership, but because 
their claims are derived trom a common source, namely, 
Mrs. Dawson, and rest upon a common principle. Had 
all recovered in the Circuit Court, the decree would have 
been in tavor otf each one of them by himself. Had 
some of them tailed to trace their title from Mrs. Dawson, 
the original bill would have been dismissed as to them tor 
that reason, without prejudice to those who succeeded in 


doing so; and each would have had a decree in his favor, 


II 
had their contention in respect of the true meaning of the 
will been sustained. And so on. 

The case then was really a large number of contro- 
versies, each of which was between one of the plaintiffs 
and Giles. In such a case the jurisdiction of this Court 
is not shown by an affidavit as to the value of all the pro- 
perty in question, but the value of what is claimed by each 
appellant must appear to exceed $5,000. 

farmer's Loan & Trust Co., vs. Waterman, 106 
Ue Bi 205. 

Schwed vs. Smith, Ib. 188. 

Adams vs. Crittenden, |b. 576. 

Slewari vs. Dunham, 115 |b. 61. 

Hlawley vs. Fairbanks, 108 |b. 543. 

Fourth Nat. Bank vs. Stout, 113 tb. 684. 

Seaver vs. Bigelow, 5 Wall. 208. 

The appeal should be aismissed as to all of the par- 
ties but Alexander and Stuart, unless Little be excepted. 
As to him, the question ought not to be agitated here, that 
the will gave Mrs. Dawson only a life estate, and on her 
marriage with Pickering, the children ot the testator and 
their grantees become entitled to the premises. 

THIRD POINT. 

The cause was rightly removed from the State Court, 
and there is no just objection to the jurisdiction of the 
Circuit Court. 

t. We shall first consider whether the removal was 
proper as the case stood at the time it was ordered It is 


necessary to a clear understanding of its nature and situa- 
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tion to state the contents of the original petition. 

After setting forth the premises of which Jacob 
Dawson died seized, his will and the probate thereot, and 
the issue of letters testamentary to the widow, and the 
interests of the plaintifts respectively in the lands in ques- 
tion by virtue of mesne conveyances from Mrs. Dawson, 
the petition alleges that his children conveyed to Wheeler 
and Burr all of these premises; in consideration whereot 
Burr and Wheeler were to pay, deliver over and convey 
to the defendants, Dawsons, one-fourth of whalever goods, 
effects, chattels or money they should be able to extort 
or obtain from the plaintitts or any of them, and that 
the said Burr and Wheeler should retain as their own 
the balance thereof. And Burr and Wheeler conveyed 
the premises to Giles, having in view the further purpose 
ot **enabling such suits, actions and proceedings to be 
prosecuted in the United States Circuit and District Courts 
ot the District of Nebraska’, Giles paying no consider- 
ation, and being a man of no property ; and that the deeds 
were never in fact delivered but were recorded in the county 
registry. Then follow averments of the marriage of Mrs. 
Dawson with Pickering, the claim of the defendants that 
thereby the estates bequeathed became vested in the tes- 
tator’s children and their grantees, and that they are 
threatening suits in equity and actions of ejectment in the 
courts of the United States and in the courts of this state. 
It is also alleged that some of the lands in question were 
conveyed by Mrs. Dawson, by and through the negotia- 


tions of Burr, acting as her confidential agent and attorney 
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and the agent and attorney of the testator’s children, he 
representing that her conveyance passed the fee. The 
prayer is for an injunction restraining all legal proceedings 
in any court and questioning the title or possession of any 
of the plaintiffs, and claiming any of the rents, issues and 
profits of the premises, and making any deeds thereof. 
The petition further prays that the several conveyances 
made by the testator’s children to Burr and Wheeler, and 
by them to Giles, be cancelled and annulled, and that it 
be decreed that the plaintiffs have a good, valid and in- 
deteasible title in fee simple in the lots and parcels of 
land so held by them, free from all claims of any of the 
defendants. 

[It will be observed that the allegations show that the 
estates of the testator’s children passed absolutely to 
Giles ; and that the children were to have a one-fourth 
part, not of the lands which might be recovered, but of 
‘* whatever goods, effects, chattels or money’’ might be 
realized. Beyond this there is no pretense that any one 
of the defendants had any interests whatever in the prem- 
ises in question, beyond a one-fourth ot the money or per- 
sonalty which should be realized from this wicked and 
fraudulent conspiracy. The estates went to Giles abso- 
lutely, he being liable only for this share of the plunder. 

The nature of the action is also to be noticed. It is 
evidently brought under section 57, chapter 73, page 394, 
of the Compiled Statutes of Nebraska, which is as follows : 


**That an action may be brought and prosecuted to 


final decree, judgment, or order, by any person or per- 
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sons, whether in actual possession or not, claiming title to 
real estate, against any person or persons, who claim an 
adverse title or interest therein, for the purpose of deter- 
mining such estate or interest, and quieting the title to said 
real estate.”’ 

The only question is one of title,—the plaintiffs 
claim title, as has already been stated, by mesne convey- 
ances from Mrs. Dawson, during her widowhood, against 
Giles, who claims an adverse estate or an interest therein ; 
and the action is for the purpose of having such estate or 
interest of Giles declared to be invalid, and quieting the 
title to the premises in question in the plaintitts. The ac- 
tion relates to the title, and nothing else. We have al- 
ready seen that all of the allegations of conspiracy are 
immaterial, and should be laid out of view. 

Such being the nature of the action, Giles filed his 
demurrer to the petition, and all of the other defendants 
who were served with process, filed their answer of dis- 
claimer. It will be found on page 34, and is as follows: 
‘*That at and long before the commencement of this ac- 
tion, no one of them claimed or pretended to have, and 
has not now or claims or pretends to have, any right, title, 
or interest of, in or to the lands and premises in said peti- 
tion mentioned and described, nor any part or parcel 
thereot, and these defendants, and every one of them, 
disclaim all right and title of, in, or to the same or any 
part thereof.” 

Such was the state of the case when Giles filed his 
petition to remove it to the Circuit Court and obtained his 
order therefor. 


I 
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The rule is familiar, that a plaintiff in a state 
court cannot defeat a removal by impleading as a de- 
fendant a citizen of the same state as himself, who is not a 
necessary party. Having regard to the nature of this 
case, the same being, as already stated, in the nature of a 
bill guza ¢¢met, and involving simply a question of title, 
the proper parties were, as the statute provides, a plaintift 
claiming title on the one side, against another claiming an 
adverse estate or interest, for the purpose of determining 
such adverse estate or interest, and quieting the title in 
the plaintift. 

In this case the plaintiffs answered the description of 
one of the parties, and Giles answered the description of 
the other of the parties, and none of the other detendants 
were within that description. The petition did not de- 
scribe them as persons claiming an estate or interest ad- 
verse to the plaintiffs; its only allegation was that the 
Dawson children were to have a one-fourth interest, not 
in the lands which might be recovered, but in the ** goods, 
effects, chattels, or money,’ which might be extorted 
from the plaintiffs. There is no pretense of averment 
that Giles was to reconvey to them any interest whatever 
in the lands or premises. ‘There was no writing between 
any of the defendants, exhibiting an agreement in that 
behalf. There was nothing to show that there was any 
understanding or agreement between the Dawsons, Burr 
and Wheeler, and Giles or anythit 


1g but a personal un- 


dertaking existing in parol, binding Burr and Wheeler 


and Giles to pay back to the Dawsons a certain portion of 
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what they might realize in money or personalty. 

The case is not within the rule: laid down by this 
court in any of its judgments, holding against the federal 
jurisdiction, because a party had transferred his interests 
to citizens of a state other than the plaintiff with a reser- 
vation for a return of what should be recovered. 

Suppose Giles had gone tarther than what 1s alleged 
in the petition, and had executed to the Dawsons a mort- 
gage providing in terms that he would pay to them one- 
fourth of whatever money, goods, chattels and effects he 
should obtain from the plaintiffs: such a security would 
not differ from a mortgage to secure a specific sum of 
money, nor go farther to deteat the tederal jurisdiction. 
Such mortgage would never have such effect. I may con- 
vey my estate in Nebraska to a citizen of Iowa by deed 
absolute on its face; I may take back a mortgage to se- 
cure the purchase price ;—no one would contend that my 
grantee might not maintain an action in the federal court 
of Nebraska against a citizen of that state—either an action 
in ejectment, or a bill to quiet the title. That being the 
nature of the dealings between these parties, as set forth 
in the petition of appellants, Giles had a right to remove 
the cause against them. 

But this right is made the more clear by the action of 
his co-detendants. They came into the state court and 
said that they had no interest whatever in the premises. 
They had a perfect right to do so, nor is their action open 
to criticism. It would have been perfectly competent for 


the plaintiffs to have taken a proper judgment in that 
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court upon the disclaimer, which would have heen an 
effectual estoppel for al] time against them, so that they 
never afterwards could have asserted any interest in the 
property. That judgment would in eftect have given the 
plaintiffs the relief they sought,—namely, quieting the 
title in them against the disclaiming defendants. 

The controversy, therefore, was one solely between 
the plaintiffs, on the one side, and Giles on the other, and 
was a proper one to be removed by him from the state to 
the federal court. 

We do not overlook the allegation of the petition, 
that one of the conveyances to Giles was to enable suits 
to be brought in the United States Circuit and District 
Courts. But such an allegation would not defeat the re- 
moval, That is a question properly examinable in the federal 
court and was not determinable in the state court. Notwith- 
standing it, the state court did right in ordering the re- 
moval, and the federal court did right in entertaining the 
case, and proceeding with it until it should determine that 
question. It is very evident that this action was brought 
in the state court for the purpose of preventing Giles from 
prosecuting his action against Little, which had already 
come to this court and been decided there, and other sim- 
ilar actions of ejectment. The one thing desired by the 
plaintiffs was to escape out of a jurisdiction where they 
had met defeat, into another where they hoped for a difter- 
ent result. And in order to prevent the removal of their 


action, they impleaded with Giles citizens of the same 


state as themselves. The charge they make against us, 
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we make against them: against us it is unfounded, as the 
sequel shows; against them itis well founded. Our effort 
to maintain the case in the federal jurisdiction was proper 
and successful; theirs to withdraw it from that jurisdic- 
tion was improper and futile. 

2. We have thus seen that the cause was rightly re- 
moved by Giles. We now proceed to show that the Cir- 
cuit Court rightly retained possession of the case. 

In the first place it is worth while to notice what 
the appellants did in the Circuit Court. The order 
to remove the case was duly made by the state court with- 
out opposition from the appellants. When the transcript 
was filed in the Circuit Court, an order was entered re- 
quiring the appellants to show cause, if any they had why 
the suit should not be proceeded with in that court, 
(p. 38.) All the cause shown was a motion to remand 
upon grounds stated, as follows: 

‘*First. It appears by the pleadings filed 1n this case 
that Ezekiel Giles, the party who brings this case to this 
court, is not the real party in interest, but that L. C. Burr 
and H. H. Wheeler and the heirs of Jacob Dawson, 
deceased, are the real parties in interest in this case, and 
this action is brought to this court for their benefit. 

‘Second. It appears that all the parties to this suit 
who are real parties in interest are residents of the State 
of Nebraska, except Ezekiel Giles, who is only a nominal 
and colorable defendant herein. 

‘*Third. It appears from the files in this cause that 


no sufficient petition or bond was filed in this case for the 
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removal of this cause from the district court of the State of 
Nebraska to this court, and that the pretended petition 
and bond which was filed was not accepted by the Court, 
as by the act of Congress in such cases made and 
provided.’’ 

That motion was never brought to the attention of 
the court, or in anywise acted upon, but the case proceed- 
ed through a somewhat complicated series of pleadings to 
the proofs. In the decrees there is no clause directly re- 
ferable to the question of jurisdiction. This neglect on 
the part of the plaintiffs to question the propriety of the 
removal of the case, and the jurisdiction of the Circuit 
Court, deprives them of all just ground of complaint. 
For it is only a matter of fair dealing with the court and 
the parties, for one who is brought into the federal juris- 
diction to make known his objection to it at the earliest 
moment. While it may be competent for the court at any 
time of its own motion to consider a question ot jurisdic- 
tion, no party can complain who does not himself bring it 
forward for early inquiry. 

After the issues were joined upon the original 
petition, and after Giles had filed his cross-bill, and most 
of the proofs had been taken, an amended bill was filed, 
setting torth a great variety of facts in order to show, 
among other things, that the conveyance to Giles was 
merely colorable. (p. 371.) All of the charges of this 
bill were denied by Giles in his answer thereto. When the 
original petition was filed in the state court, there were 


pending in the Circuit Court actions of ejectment brought 
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by Giles, one against Little, one against Owen and Oakley, 
one against Alexander, and one against Stuart. In thes¢ 
ejectments the defendants had filed pleas in abatement, al- 
leging that the conveyance to Giles was colorable merely, 
and made for the purpose of enabling him to sue in the Fed- 
eral Court. A stipulation was entered into on the part of tha 
defendants in these ejectments, and of the plaintiffs in 
this suit, that the plea in the case against Owen should 
be tried, and the decision therein entered as the decision 
upon the pleas to the other actions at law,and also of the 
issues in this suit, so far as they were the same as those 
joined on the plea to be tried. (p. 116.) The trial was 
had accordingly, and resulted in a finding ot the court 
that the plea had not been sustained; that the transfer to 
Giles was not made to enable him to prosecute the suit in 
the Circuit Court, and that so far as appeared from the 
pleadings and proofs produced on the trial, there was no 
legal impediment in the way of the plaintiffs prosecuting 
the action of ejectment. ‘Thereupon an order was entered 
overruling the plea, and directing the cause to proceed to 
trial and final judgment notwithstanding the same. (p. 117). 

That order remains to this day not reversed, modified 
or vacated. As between these parties it is the end of the 
question. ‘Their stipulation to abide by it in this case is 
as effectual as if they had agreed that they would not 
question the transfer ot the title to Giles, on the ground 
that i. was made to enabie him to sue him. It was more 
than that; it made the order in Owen’s case a judgment 


upon the issues joined in this suit in favor of the validity 


“ 
me 


y= 


21 
of the conveyance to Giles and the jurisdiction of the 
court. 

3. But if we look into the testimony adduced on the 
trial of the plea in Owen’s case, we shall see that the 
decision was correct. The facts do not show that the 
deed trom Burr & Wheeler to Giles was made to detraud 
the jurisdiction. There is one circumstance indisputably 
established which disproves this charge beyond question: 
Burr testifies that he had drawn a petition in an action in 
which Giles was plaintiff, and Sherwin defendant, to be filed 
in the State Court when he saw the case of Brant vs. 
The Virginia Coal and Iron Co., reported in 3rd Otto, 
and that induced him to destroy that petition and bring 
the action in the Circuit Court: at that time he had no 
experience at the bar of that court; and after bringing the 
action he employed Mr. Woolworth (page 159, 165), then 
he brought the case against Bacon. (Bacon quit-claimed 
to Owen \& Oakely the lot claimed by them, as appears 
by his deed, p. 102, and Sherwin conveyed to Stuart, as 
appears by this deed (page 104). Wheeler testifies to the 
same effect (page 153, 155). This testimony is uncon- 
tradicted. 

We have a deed made by Burr & Wheeler to Giles. 
The charge is that this deed was executed in order to 


make a case of federal cognizance. But after the deed 


_was executed and delivered, Burr & Wheeler drew their 


petition in Giles’ name in the State Court, expecting to 
file it there and litigate the question there. The purpose to 


change the forum arose out of the discovery of Brant’s 
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case; that discovery was after the petition to be filed in 
the State Court was drawn; it explains the bringing of the 
action in the Circuit Court by a circumstance which 
transpired after both the deed to Giles and the preparation 
for the action in the State Court. These facts are 
irreconcilable with the charge and conclusively : disproves 
it. No amount of evidence to the contrary can establish 
the fraud against that undisputed fact. 

No time will be wasted in reviewing the argument on 
the other side. It may be worth while to state some 
things which are suppressed in that argument. 

-It is said that the deed to Giles was not delivered to 
him. Burr says the negotiations with Giles were pending 
tor some time, and the deed to him was drawn, bearing 
date the 27th of April, in the expectation that an agree- 
ment would be made. At last, a day or two before the 
11th of June the sale was concluded, and the deed 
acknowledged on that day and sent to Mr. Giles by Mrs. 
burr, his daughter, who went to her father’s (page 100 
and 101), and ‘ir. Giles says he got it about the 13th 
(page 176). So much for the contention that it was never 
delivered. 

In the amended bill the agreements between the 
Dawsons and Burr and Wheeler, and between them and 
Giles are brought forward. In the first Burr and Wheeler 
agree to pay or convey to the Dawsons one-third of what 
they may obtain a good title to, either the property or its 
value, as they may elect. In the second, Giles agrees to 


pay Burr & Wheeler one-third of the value of what he 
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may recover and their indebtedness to the Dawsons. The 
deed to him and his agreement formed an election on the 
part of Burr & Wheeler to pay money to the Dawsons 
instead of conveying to them a portion of the lands, and 
resolved the arrangement into a simple one, to pay the 
consideration in cash. This left the Dawsons, as well as 
Burr & Wheeler, with no interest in the lands. Accord- 
ingly they could not claim an interest adverse to the 
plaintifts so as to justify the action gusa timet against 
them. Giles was the only proper party to the action, and 
they were impleaded merely to withdraw the case trom 
the federal jurisdiction. 

Conversations with Giles and with Burr are brought 
forward to support the charge that the deed was a fraud 
on the jurisdiction. Those of Giles do not give the least 
countenance to the contention. The occasion of them was 
sought by lawyers. Witnesses were provided who would 
be able to testify to his admissions. The effort to draw 
him into them was pre-arranged and skillful. He was not 
put oa his guard by any information of the purpose of his 
questioners. Without suspicion, at first he spoke at ran- 
dom, even then making no statement which can justly be 
interpreted against him. To be sure, these witnesses tes- 
tify that he said he had not the deed; nor had he, for, as 
was quite right, he had sent it to Burr. They put in his 
mouth other statements which he and his son contradict. 
The result of the expedition to him hardly repaid the trouble. 

Burr contradicts all statements attributed to him. He 
and Giles were believed by the Judge who tried and over- 
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ruled the plea, and this Court will not review his decision. 
And here is a point to be noted. Had the ejectments, to 
enjoin which this equity suit was brought, been tried 
upon the plea, and judgment been rendered tor Giles, upon 
writ of error from this Court, the inquiry would not have 
been permissible whether the decision was correct or not, 
for there certainly was evidence to support it. When these 
appellants stipulated to abide by the decision on the plea 
in Owen’s case, so tar as & was applicable to the issues 
here, they concluded all inquiry on this appeal which 
could not be made on a writ of error to review that judg- 
ment. The rule on a writ ot error should be the rule on 
this appeal, and the decision made by the judge who had 
the witnesses personally before him, so that he could 
observe their manner as well as their words ought to be 
accepted. ‘The correctness of it-cannot be questioned. 

There is another aspect of the case which may not be 
lost sight of in considering the question of the jurisdiction . 
of the Circuit Court to proceed to the final decree which 
itentered. ‘Thus far we have considered the controversy 
between these parties as the same was raised by the origi- 
nal petition, removed from the state to the Circuit Court. 
The other view which we present is that of an original suit 
in equity, brought in the Circuit Court by Giles against 
certain of the plaintiffs in the original petition and appel- 
lants here. 

In this controversy Giles pleads by what 1s called in 
the proceedings, his cross bill. We submit that even if 


the original bill were improperly removed from the state 
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to the circuit court, which is conceded only for the pur- 
poses of arguing this point, the decree rendered upon the 
cross bill should be sustained and enforced. Unquestion- 
ably, if Giles had filed what is called his cross bill as an 
original bill, the suit would have been properly constructed 
tor the purposes of the jurisdiction of the Circuit Court. 
On the one side we have him as the plaintiff and a citizen of 
lowa, and on the other the defendants,each and every one of 
them, citizens of Nebraska. The bill, too, was a proper one 
for equitable relicf. As such it may be supported upon two 
grounds, each of which was sufficient for the purpose. It 
sets forth Giles’ title as derived from the testator, alleging 
the will and its probate, and the issue of letters testament- 
ary to Mrs. Dawson, and her remarriage, and Cunveyances 
from the childrenot the testator to Giles, and claims on his 
behalf that he is entitled to the possession, because seized in 
tee, of the premises. It then proceeds to allege the adverse 
claim of the defendants ; that is to say, that they claim by 
virtue of divers mesne conveyances from Mrs. Daw- 
son, made between the testator’s death and her remar- 
riage. This was a case within the Nebraska statute, 
which is above set forth. Objection is made to it by the 
appellants on the ground that it is in the nature of a bill in 
ejectment, and shows adequate remedy at Jaw; but that 
very question was determined in favor of the equity juris- 
diction of the federal court in //o//and vs. Lallaud. 110 
U.S. 15, which was an equity suit arising under this very 
statute. 

It may be further said that the relief prayed in this 
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bill is not simply to quiet the title of the plaintiffs. It is 
more specific than that, to be sure; but that is its eftect; 
and more particular relief was prayed in order to enable 
Giles to spread upon the county registry the evidence of 
the extinguishment of the appellants’ adverse claims. 

We have, therefore, in this bill, if it may be regarded 
in the nature of an original bill, a controversy between 
citizens of different states, and therefore within the 
federal jurisdiction, and also one of equitable cognizance. 
The only question remaining is whether this decree may 
be supported as between the parties to Giles’ bill as if it 
were an original bill. 

It is matter of common knowledge that cross bills 


may be filed for two purposes: first, for the pur- 


poses ot discovery; second, for purposes of equitable , 
relief in behalf of a defendant in an original bill. For- 


merly the rule was imperative, not only that the controversy 
raised by the plaintiff in a cross bill should respect the 
same matter as that complained of in the original bill, but 
also that the relief sought should naturally flow trom the 
‘facts appearing in the original bill. There was in 
truth but one controversy,—the plaintiff claiming relief 
in his behalf upon his view of it, and the defendant claim- 
ing relief in his behalf upon his adverse view of it. 

The rule was that the dismissal of the original bill 
carried with it the cross bill; but at an early day it became 
evident that in many cases a plaintiff might not be entitled 
to relief, and yet a defendant ought to have an affirmative . 


decree. The first instances of such cases which the Eng- 
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lish books report were bills for specific performance, where 
the defendant denied the contract alleged, but asserted 
another contract made at the same time relating to the 
same matter, and prayed its specific enforcement. In such 
cases the original bill was dismissed and relief granted 
upon the cross bill. This cross bill is within the analogy 
of such cases; both parties bring forward the will, one 
claiming a title upon one construction and the other a title 
upon another construction: that of the original plaintiffs 
here was unsound; that of Giles wassound. He theretore 
was entitled to his relief, and it should be granted to him. 

If, then, we strike out the whole of the original bill and 
the proceedings based upon it, we have the cross bill, pre- 
senting a distinct, independent and self supporting contro- 
versy, upon which the decree was passed, finally settling 
the rights of the parties. The mere tact that it was heard 
with the original bill, and the further fact that it is called 
across bill, and the third fact that it relates to the same 
property as is claimed in the original bill, cannot be suftered 
to vitiate the relief which, after so long a contention, Giles 
has at length succeeded in obtaining. It may be stated in 
passing that the appellants insist that the memorandum of 
the court made on the 23rd of February, 1883, which will 
be found on page 484, isa decree dismissing the original 
bill, and that »sed finally of the cross bill and all rights 
depending the eon. It is apparent that the court did not so 
intend that memoradum, because the cross bill is expressly 
retained,and the final decree was rendered in the two cases, 


not only by implication but in express terms, and was 


28 
that the original bill be dismissed. (See page 488. ) 

The decree shows plainly that the court intended to 
retain the substantial controversy, whether we consider it 
as arising on the original or the cross bill, for final decree, 
which was entered on the 14th of June 1883. This court 
will not greatly trouble itself with the details in the course 
of this protracted and complicated litigation, but will look 
rather to see that at last the rights of the parties were 
truly adjudged. 

Passing by, then, these criticisms upon the course of 
the procedure, and observing that the cross bill was proper- 
ly constructed as a case of federal jurisdiction and equitable 
cognizance, and may be maintained trom the time it was 
filed until the final decree, without regard to or dependence 
upon the original bill, and that that decree itselt is perfectly 
and in all respects supported in its findings, declarations 
and orders, independently of the original suit, this 
court may treat it as an original suit. 

FOURTH POINT. 

It is further insisted against Mr. Giles that he ought 
not to have relief against these appellants because he holds 
by a contract which is vicious, because, as is claimed, it 
is champertous. In the contention of the learned counsel 
for the appellants, that the rule of the common law that a 
conveyance of property held adversely is void, is operative 
in the State of Nebraska, they have overiooked the famil- 
iar provision contained in Section 31, of Chapter 73, of 
the Compiled Statutes, which will be found on} page 391, 


and is as follows: 
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‘*No grant or conveyance of lands, or interest therejn, 
shall be void for the reason that at the time of the execu- 
tion thereof, such lands shall be in the actual possession 
of another, claiming adversely.”’ } 

We submit that that statute shows a very decided dis- 
position on the part of the people in Nebraska, to change 
the rule of the common law upon contracts alleged to be 
champertous. And besides the criminal law of that state 
has been very carefully codified and contains no provis- 
ion on the subject. 

This Court has held that attorneys and counselors 
may recover agreed compensation for their services, which 
their clients and themselves make dependent upon success. 

Stanton vs. Embrey, 93 U.S. 548. 
Wright vs. Tebbets, 91 U.S. 252. 
Trist vs. Childs, 21 Wall 450. 

But this contract was not champertous in any proper 
sense of the term. The whole subject is gone over with 
great care and particularity by Judge McCrary, in his judg- 


3 McC. 60, and 
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ment in the case of Courtwright vs. Burns, 
the elaborate note of Mr. Thompson on page 68. To 
reproduce it here or with fequal thoroughness, would 
draw out this argument to a very great length. We must 
content ourselves with referring the court to the judgment 
above cited, and the note thereto. 
FIFTH POINT. 

It is further insisted that there is an estoppel against 

Mr. Giles claiming title to the premises in question, as 


against the appellants or any of them. 
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Before proceeding to the discussion of this point, it 
is well to correct a mistake into which the learned counsel 
for the appellants have fallen. They repeatedly speak of 
the conveyances between the Dawsons and Burr and 
Wheeler,.and Burr and Wheeler and Giles, as quit-claims 
merely. The words of grant in all these deeds are ‘‘grant, 
convey and confirm’’ (pages 91, 94, 96), and there is an 
express statement and representation that the grantors are 
seized in fee simple. 

We pass now to the conveyances of Mrs. Dawson, 
under which such of the appellants as are entitled to be 
heard here, claim. At page 350 we have a copy of her 
deed to Cody. There is no evidence whatever that Cody 
did not know of the will and its proper construction, or 
that any representations were made to him when he pur- 
chased. The appellants Little, Alexander and Stuart 
claim here the premises conveyed to Cody. How their 
title was acquired does not appear. It may be supposed 
that it comes from Cody; otherwise they have shown no 
title whatever. There is no evidence showing that these 
appellants did not know of the true state of the title, or 
that they acted upon any representations whatever of the 
[)awsons, or any of them, or any person acting for them. 
On the other hand the deed to the appellant Stuart is a 
quit claim, and dated October 14th, 1881 (page 104), 
which was while the case of Giles vs. Little was pending 
in this court, which he knew all about. 

These parties, therefore, cannot claim the protection 


of an estoppel; and we have seen that they are the only 
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persons who can be heard on this appeal. If upon Haw- 
ley’s right to be heard here the court should not be with 
us, it may be necessary to show that there is no estoppel 
in his favor. If your Honors will read his testimony, at 
pages 224-229, and the testimony of Mr. Burr, at pages 
314 and following, you will see that Burr’s opinion was 
taken with regard to a lien upon the premises for taxes, 
and all he said was referable to that. Hawley had nego- 
tiated for the purchase of the premises, and finding them 
covered by a tax claim, applied to the firm of Webster & 
Burr. They were not employed to investigate Mrs. Daw- 
son's title, nor was any of the conversations had between 
the parties directed to it, nor did they know of the contents 
of the will or speak with reference thereto. All of Burr’s 
statements were general, except with reference to the tax 
title, which he undertook to set aside for $125. Hawley 
knew very well to what Burr's expressions were directed, 
and at the same time had full means of information of the 
will, for it was then of record. He has himself to blame 
if he was guilty of inconsiderate neglect. 

Brant vs. Virginia Company, 93 U.S. 326. 

Brush vs. Hare, 15 Pet. gg-111. 

Slory's Equity Furis., Sec. 200. 

We might well content ourselves with the point estab- 
lished already, that the other appellants here have not 
such an interest as supports this appeal; but it may, per- 
haps, be worth while to show decisively that even these 
persons have no ground for claiming the protection of the 


alleged estoppell. 
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It is charged that Mrs. Dawson gave to her son John 
H. a power to sell these estates, and that in doing so 
he represented that she had a good and perfect title, and 
that the purchasers bought and paid for their estates rely- 
ing on his representations. Let it be admitted for the 
purpose of this argument, that were he alive he would be 
estopped to dispute those statements ; yet we would not be 
bound thereby. And for this reason: both parties allege 
in their pleadings that he died in 1871, and that Mrs. 
Dawson was remarried in 1879. The will provides that 
upon her marriage the testacor’s surviving children should 
take the estates; but if any died betore that event then 
the issue of such deceased child should take his interest. 
These terms did not give any interest to a child of the 
testator unless, first his mother married a second time, and, 
secondly, he survived that event. Dying before that 
event, John H. was never seized of an estate in remainder, 
nor does Giles derive title through him. The appellee’s 
title comes to him through the brothers and sisters of 
John H. only, under the will. As we do not claim under 
him, we cannot be affected by his acts. The deeds in- 
troduced in evidence at page 238 et seq., show the follow- 
ing lots to have been conveyed by John H. Dawson as 
attorney in fact of Mrs. Dawson, block 41, block 33, lots 
4, §, 6 in block 38, blocks 32 and 39, lots 3 and 4 in block 
47. lots 7, 8,9 in block 31, lots 1, 2, 3 in block 38, lot 4 
in block 31. There can be no estoppel as to them and 
they may be laid out of view for the present purpose. 


We pass now to the representations Burr is alleged to 
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have made with reference to lots in South Lincoln. It 
appears that Mrs. Dawson was seized of a tract of land in 
her own right. This she laid out as an addition to Lincoln 
and called it Capitol Addition. As already stated, she also 
laid out another addition called Dawson’s Addition to 
South Lincoln, upon lands of which the testator died 
seized. It is important to distinguish these two tracts, for 
representations made by Burr in respect of Capitol Addi- 
tion, can not be attributed to the addition to South 
Lincoln, to which beyond all question Beach refers in his 
testimony on page 230, cited by appellants on page 40 of 
their brief; for he says distinctly that there was a sale of 
property in South Lincoln at that time, and that he does 
not recollect of any statements or representations made 
there (page 231). So that the statements and representa- 
tions he had previously mentioned were at a sale of lots 
in Capitol Addition and with reference thereto. 

It now we take the list of lots in Dawson’s Addition 
to South Lincoln, and the names of the respective claim- 
ants, who trace their title from Mrs. Dawson by deeds 
made by Burr as her agent, we shall find that the 
following of these parties do not testify, nor adduce any 
testimony whatever in their behalf showing any represen- 
tations made by Burr at or before the time of their pur- 
chase: or that they bought relying upon any statements or 
acts ,whatever by which he or any of the Dawsons could 
in any wise be affected; J. A. Buckstaff, lots 5 and 6 in 
block 29, lots 7, 8 and g in block 32, lots 5, 6, 7, 8 in 
blocy 35. George D. Camp, lots 3 and 4, block 29, Ehi- 
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zabeth Padden lot 5 in block 31. D. B. Alexander, lot 3 
block 31, Joseph S. and Henry V. Hoagland, lot 2 block 
31. or C. B. Hooper, lot 1, block 31. Samuel Arbuckie, 
lots g, 10, 11 and 12 in block 33, lot 10 in block 35 ; Henry 
Childer, lot 8, block 33, A. J. Sawyer, lot 7 block 33, and 


lots 5 ond 6 block 47; Hannah Selwood, lots 3 and 4 block 
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35, Charles Hanna, lot 9 block 37, William H. Rundell, 
lots 7 to 12 block 38, Charles Snowden, lots 7,8 and 9g 
block 47, Josephine St. Louis, lots 7and 8 block 42, Ellen 
M. Miller, lots 4 and 5 block 42, Hellen Weber, lots 1 to 
12 block 43, Allen Coggswell, lots 7 and 8 block 44, Mary 
E. Maloney, lot 4 block 44, Bartlett F. Loath, lots 11 and 
12 block 45, Francis D. Howell, lots 8 and g block 45, 
Lavender S. Howell, lot 7 block 45, Samuel D. Bacon, 

lots r to 6 block 45, and D. D. Muir, lots 7 and 8 block 
29. D.C. Kinsell, lots 1 to 12 in block 34, Martha E. 
Snowden, lots 1 to 5 block 40, Charles C. Snowden, lot 1, 
2, 35 9, 10, 11, 12 block 42, Christian Bohlman, lots 10, 
11, 12 block 44, Patrick Lyons, lot 9 block 44, Henry S. 
Gordon, executor, etc., lots 1 to 12 block 46, Samuel L. 
English, lot ro block 47, D. D. Muir, lots 3, 4, 11, 12, 
block 48,George W. Severance, lot 10 block 48, Rhoda A. 
Prindell, lots 5 and 6 block 49, and Mina W. Brown, lots 
1 to 4 block 49. And no deed from Mrs. Dawson made 
by any agent is shown to many of these parties. 
There is testimony of Jesse P. Chipman of statements by 
Burr to him, but he is nota party to this suit. His name 
will not be tound in the title to the original petition or 


among the defendants in the cross-bill. All the testimony 
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connecting Burr with the purchase of Alexander C. and 
D. C. Heustis, lots 5, 6, 7 and 8 block 36, or lots 1 to 11 
block 37, are two letters of Burr, which will be found on 
pages 306, 308. Those letters were written after Mrs. 
Dawson’s deed to them. The deed will be found on page 
248, and was dated February 18th, 1875, and was ac- 
knowledged on the same day. The (irst letter was dated 
February 22nd. This shows that Burr made no repre- 
sentations at the time of the purchase, nor do the letters 
themselves any where refer to the title of the ‘*widow 
Dawson.’’ Adam Bax and Louisa Bax claim lots 1 and 2 
in block 47, but they are not parties to the suit; their 
names are not mentioned in the title of the original petition 
nor are they among the defendants in the cross bill. The 
testimony of Adam Bax was taken and will be found at 
pages 322-3: but he distinctly states that Burr’s statements 
to him that Mrs. Dawson’s title was good might not have 
been heard by others, and under cross examination he 
says that he did not buy any property. 

We pass now to the purchase of Van Dorn and 
Lashus. William G. Van Dorn testifies at page 213, that 
he negotiated that purchase, and that Burr stated that Mrs. 
Dawson’s title was good; and on the strength of this he 
purchased. His whole account of the transaction is met 
by the testimony of Burr at pages 316, 317. He distinct- 
ly denies all conversation about or even knowledge of the 
lawson will, until after that transaction. 

The testimony of McManigal, McLaughlin, A. D. 


Burr and the agreement between Mrs. Dawson and Lom- 
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bard, and Burr’s letter to Lombard may be summarily 
disposed of by the short statement that those persons are 
not parties, and that whatever may have been said to them 
by Burr is not shown to have come to the knowledge of 
any of the plaintiffs. So that it could not have operated 
to induce any of them to purchase. At the same time the 
testimony of these witnesses is contradicted. 

We do not deem it worth while to occupy the atten- 
tion of the court with a statement of the elementary prin- 
ciples of the doctrine of estopell. Every lawyer under- 
stands that a statement by a party does not conclude him 

unless made under such circumstances that it influenced 
the action of the other party who seeks te close the mouth 
and bind the conscience of him who makes the statement. 
Here none of these plaintiffs are satisfactorily shown to ‘ 
have been influenced to make their purchases by anything 
Burr said or did; what he may have said or done to others 
is quite immaterial here. We do not claim that it 1s neces- 
sary that the declaration should be made to the party who 
acts on it or in his presence, nor that the declaration 
should be intended to come to the knowledge of any par- 
ticular person; what we do insist upon is, that he who 


claims the benefit of the estopell must clearly show that he 


was influenced by the declaration. It is not enough to 
show that the declaration was made to a third person, and 
stop there; but another step must be taken, and it must 
be shown that this statement came to the knowledge otf 
the party pleading the estopell, and that he acted upon it. 


Nothing of that sort is shown here. 
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SIXTH POINT. 

The appellants claim that by reason of the non-age of 
some of the Dawson children, and of some of their pretend- 
ed acts, the interests of Mr. Giles were extinguished. It 
is claimed that Mrs. Tillman, who is mentioned a second 
time in the title of the petition as M. C. Dawson, was not 
of age when she made her conveyance to Burr and 
Wheeler. Mrs. Dawson, under the name of Editha Jane 
Dawson Pickering, testifies at page 417, that Melita Ca- 
sanda was born March 27, 1864. Her deed to Burr and 
Wheeler was acknowledged on the 3rd of December, 1879 
so that at that time she was fifteen years and nine months 
old. At the making of that deed she had not at- 
tained her majority. But on the 25th of December, 1881, 
she married Mr. ‘Tillman, (page 411) and on the 2nd of 
January, 1882, she conveyed these premises directly to 
Mr. Giles, (p. 408). She was then eighteen years old. 
In Nebraska a married female becomes of age at sixteen. 
‘* In case a female marries between the age of sixteen and 
eighteen her minority ends.”” Compiled laws ch. 34, 
sec. I, p. 291. 

It further appears on page 417 that William Ross died 
on the 14th of November, 1880, although he is named 
as a defendant in the original action which was brought 
after his death. His son Carlton was brought into the 
suit while it was pending in the Circuit Court. Of course 
his interests in the premises were not greater than those of 
his féther at the time of his death, and he was, for reasons 


already shown, not a necessary or even proper party. Carl- 
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ton’s introduction into the case while pending in the Circuit 
Court cannot affect the jurisdiction in any way. 

Minnie S., named in the title to the original petition, 
as M.S. Dawson, was born on the gth of November, 1866, , 
(p. 417.) She was of non-age at the time she made her 
conveyence to Burr and Wheeler. It is claimed that she “ 
disclaimed that conveyance by what purports to be a cer- 


tified copy of an answer and cross petition filed in the 
district court of the state, which will be found at pages 
278, 285. With respect to this paper a word or two may 
be proper. It purports to have been filed in the state 
court on the 21st of February, 1882, while the papers for 
the removal of the original petition from the state to the 
federal court were filed on the 20th of the same month, 
(page 37.) The order for removal was made by ,the state ‘ 
court on the 1st of March following. This pretended ans- - 
wer was never filed in the Circuit Court as a pleading; it 
was not brought there in the transcript from the state 
court, nor was any suggestion ever made by any of the 
parties that the whole record was not rightly brought up. 
It came into the record by introduction as evidence. Not- 

, withstanding it, the cause proceeded from first to last 

| without the least reference to it; the Circuit Court disre- 

| garded it entirely by appointing a guardian of this young , 

lady and receiving her answer through him(p. 453. ) 

It is evident that the court did not « >nsider it of im- 
portance in the controversy. This paper does not operate 
a disaffirmance by Minnie S. Dawson of her deed to Burr 


and Wheeler, tor two reasons: In the first place it is not 
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her personal act, nor does it appear to have been author- 
ized by her, or so much as known to her. It is signed by 
Reavis as attorney for the persons purporting to make the 
answer, although they were already represented by other 
counsel, whose action in the cause was never disclaimed 
or his authority questioned, and whose proceedings were 
inconsistent with the purpose of these parties to avoid 
their deed. It is sworn to by Albert L. Dawson alone. 
Minnie S. Dawson is in no wise directly connected with 
it. It cannot be considered in any such wise her personal 
act as to give it effect as a disaflirmance ot her deed. 
Tucker vs. Morland, 10 Pet. 58. 

Another objection to this paper is, that it was made 
by the infant during her non-age. As already stated, she 
was born November goth, 1866. (p. 471.) . The answer 
purports to have been filed on the 21st of February, 1882, 
so that she was at that time sixteen years old and was 
therefore incompetent to ratify or dissathrm her deed. 

In Zouch vs. Parsonsy1 Bl. Rep. 575 reported more 
at large in 3 Burr, 1794 to 1809, Lord Mansfield ruled 
several points upon which his judgment has not passed 
unquestioned, but among them he held that the disaffir- 
mance of the infant’s voidable act must be after he attains 
his majority, and that has been accepted as the law ever 
since. 

SEVENTH POINT. 

We proceed now to consider the objections of the 

appellants to the clauses of the decree touching their rights 


as occupying claimants. It is important, in the first place, 
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to ascertain the principles upon which this inquiry should 
be conducted. There have been several statutes in the 
state of Nebraska which lay down different rules, not only 
one from the other, but from that of the equity jurispru- 
dence. 

In 1873, an act was passed entitled *‘ an act for the 
relief of occupying claimants of lands.”’ It will be found 
‘on page 365 of the Compiled Statutes of 1881, being chap- 
ter 63. A part of it is set forth on pages 63, 64 and 65 of 
the brief of the appellants. 

On the 23rd of February, 1883, an act was passed, 
entitled ** an act f-r the relief of occupants and claimants 
of real estate, and to repeal an act entitle ‘an act tor the 
relief of occupants of lands,’ approved February 21st, 
1873." 

It is interesting to observe that this last act received 
the approval of the governor upon the very day that Judge 
Dundy filed the memorandum tor the decree upon the 
original bili, which has been so frequently mentioned. 
(See page 484,) and that the act, in its 11th section, in 
terms provided that it should apply to all suits now pend-. 
ing, and also in suits now disposed of. The other provi- 
sions of the act greatly enlarge the rights of unsuccessful 
occupying claimants of lands. The coincidence is sin- 
gular, and suggests to the mind the idea that the act was 
passed with a view to this case. These appellants seem 
to have divined what the court would do, and to have 


resorted to the legislature for relief ; just as they had upon 


a former occasion undertaken to withdraw the controversy 
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trom the federal court, where they had met defeat, to the 
state court, where they thought they might have another 
chance. If this be so, they sadly overreached themselves ; 
for by the 12th section of the act of 1883, itis provided, 
‘*an act entitled an act for the relief of occupying claim- 
ants of lands, approved February 21st, 1873, be and the 
same is hereby repealed.”’ 

The case then, stands thus: the act of 1873 is re- 
pealed, and the act of 1883 is inapplicable. The repealing 
clause of the act of 1883 leaves the appellants without the 
benefit of the act of 1873, upon the general principle that 
the ettect of a repealing statute is to obliterate the statute 
repealed as completely from the records of the legislature, 
as if it had never been passed, and it must be considered 
as a law that never existed, except for the purpose of those 
actions or suits which were commenced, prosecuted and 
concluded while it was in force. Such was the language 
of Tindal, C. J. in Key vs. Goodwin, 4 Moore & Payne 
341, and is elementary. Applied to judicial proceedings, 
which derive their force from the statute, the repeal ex- 
tinguishes the right of action. 

Yeaton vs. U. S., 6 Cranch 281 ; 
Morris vs. Crocker ,3 Howard 429; 
Butler vs. Palmer, 1 Hill 324; 
Stoever vs. Lumell, 1 Watts 258. 

That the act of 1883, so far as it is applicable to this 
case, is unconstitutional and void, was ruled in a case 
precisely similar, by this court. 

Green vs. Biddle, 8 Whea. 1, 77. 
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But I do not choose to leave the question of the 
statute here. The act of 1873, which is set forth 
on page 53 ofthe brief for the appellants, does not 
describe the appellants. They |were not occupying 
claimants within the description of any of the classes of 
persons, named in the statute. When they made their 
improvements they were life tenants; and if their rights 
are to be determined by such their character, they are not 
entitled to expenditures, even for permanent improve- 
ments. 
Washiurn on Real Prop., t Vol. p. 123. 
But it is said that the appellants, although they were 
‘ merely life tenants, were in possession, and made the im- 
provements innocently and without knowledge on their 
part that their estates were limited, but honestly believed { 
that they held in fee. As to Stuart such was not the ‘ 
case, for the master expressly tound that he bought by | 
quit-claim, and with actual knowledge that Giles was as- 
serting his title in the courts under the will of Jacob Daw- 
son. (See p. 546, 547. ) He, therefore, cannot urge any 
such equitable consideration, and the decree was er- 
| roneous in allowing him anything tor improvements. Un- 
| fortunately for Giles, the amount in question between him 
and Stuart on this point, was insufficient to support an , 


appeal to this court. Noris the case greatly different 


as regards Little and Alexander. ‘The master finds that it 


does not appear that they had more than constructive 
notice of the terms of the will, as given by the record and 


probate thereof in Lancaster County. But constructive 
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notice is sufficient. In law they did know of the will, its 
terms and proper construction. If the record does not 
show that they did not have actual notice of it the fault is 
theirown. Little was on the stand three several times, 
and testified particularly as to the improvements ; but he 
does not say any where one word to show that he did not 
know of the will and its contents and true construction. 
Alexander did not testify and there is no testimony on the 
subject in her behalf. 

It was incumbent upon them to prove their ignorance 
of the will, if they could doso. At law, they were en- 
titled to nothing for their improvements as against their 
remainder-men. If they desired to escape the rule of law, 
upon an equitable principle, resting upon their ignorance 
of the will, they should have proved it, and tailing to do 
so the fact must be found against them. 

There is another principle which cuts out their rights 
to the improvements. As already shown, their improve- 
ments were made while they were rightly in possession of 
the premises as life tenants. Cody erected the building 
on the lot claimed by Alexander in 1871. Little erected 
his building in 1878. (See master’s report, p. 542. and 
Little’s testimony, p. 221.) Mrs. Dawson was remarried 
in December, 1879. These parties were not holding 
adversely to the Dawson children at that time, and they 
had a right to build and occupy the premises as they did. 
It would have been an impertinence onthe part of the 
children to have forbidden the building, or to have notified 


Alexander or Little that they were liable to lose their im- 
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provements. No duty devolved upon the children at that 


time ; doubtless, they did not then suppose that their 
mother would marry a second time, or that the contin- 
gency in their remainder would take place. They had a 
right to suppose that the life tenants were willing to take 
the chances upon that contingency. However this may 
be, it is certain that the life tenants were not then holding 


adversely to them, and for that reason they were not with- 


in the terms of the statute. 


Wales vs. Coffin, 100 Mass. 177-180. 
Now I pass to another view of the statute, and sub- 
mit that if each distinct class of persons mentioned in it is 


regarded, none of these appellants come within its terms. 


These classes are as follows: An occupying claimant, in 
ying 


quiet possession of jlands. 1. for which he can show 
a plain and connected title, in law or equity, derived from 
the records of some public office; 2. claiming title as 
aforesaid, that is, by the plain and connected title, etc., 
above described, derived trom such records, or by deed 
duly authenticated or recorded; 3, holding such lands 
under sale on execution, against any person claiming title 
as aforsaid, derived from the records of some public office, 
or by deed duly authenticated or recorded; 4. holding 
under any sale for taxes; 5. holding the same in good 
faith under a deed or sale made by executors, administra- 
tors or guardians, or by any other person or persons in 
pursuance of an order of court, or decree in chancery, 


where lands have been directed to be sold, and the pur- 


chaser or purchasers thereof, have obtained title thereto or 
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possession of the same without any fraud or collusion on 
his, her or their part. 

These five are all the classes of persons described in 
the act, and none of the appellants are within them. 
Little stands, perhaps, in the strongest position of any, 
and we will take his case as an illustration. He cannot show 
a connected title from the records of a public office, for 
that public office is the probate court, and the Dawson 
children are the only persons who can show a connected 
title from those records. That which Little claims cannot 
be connected therewith, because it was determined by 
Mrs. Dawson’s remarriage. He is not within the second 
class because assuming that his title came to him from 
Cody, Cody did not claimas aforesaid, that is, by aconnect- 
ed title derived from the records of a public office, for the 
reason already stated. Nor did Little claim by a duly 
authenticated or recorded deed, from Cody. It has been 
stated again and again that Cody’s deed to Little is not 
shown, so that we are not able to say that it was duly au- 
thenticated or recorded. 

Reynolds vs. Cordery, 4 McLean 159. 

It is not pretended that either of these persons are 
within the other descriptions of the act of 1873. 

We have thus shown decisively several reasons, each 
quite sufficient in itself, for our proposition, that the rights 
of these parties find no support in the statutes of Nebraska. 

We pass now to the rule of equity. In Green vs. 
Biddle, 8 Whea. 1, this court in effect held, that a bona 


fide purchaser of an estate, in possession, ameliorating it 
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by lasting improvements, when ejected by a better 
title, is only entitled to an allowance therefor to the 
extent of the rents and profits with which he is chargeable. 
Mr. Justice Story, at the circuit, expressed another view. 
(Bright vs. Boyd, 1 Story, 478). Many of the state 
courts have allowed for such improvements, but their 
judgments have almost always been supported by statute. 

It is not necessary for the purposes of this case to 
determine what the eguity rule shoula be. Even if Judge 
Story’s opinion be taken, these appellants have none of 
them shown themselves to be within it. All of the cases 
in which the subject has been discussed have held, that 
the improvements must be made by a party holding 
adversely to the successful title, and in the honest belief 
that he held the estate. And relief has been denied in a 
great many cases where there has been a failure to prove 
the last of these facts. 

Ramsden vs. Dyson, L. R. 1 H. L., 129, 141. 
Dart vs. Hercules, 27 lll , 446. 
Green vs. Biddle, supra. 

We have already shown that Little and Alexander 
were atfected by constructive notice that their title was 
limited by the contingency of Mrs. Dawson’s remarriage, 
and that they have tailed to show that they had not actual 
notice thereof. 

't seems hardly necessary to notice the criticisms of 
the learned counsel for the appellants upon the decree, by 
which an allowance was made for improvements. They 
obtained by that decree much more than they were entitled 


to, as has already been clearly shown, although the allow- 
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ances to them respectively were insufficient to support 
Giles’ appeal in respect of them. But it may, perhaps, 
be worth while to say, that the testimony of their numer- 
ous witnesses, to which the master attached no importance 
ought not to have been taken into account as against the 
testimony of Hiltner (page 380), Roberts ( pages 231-326), 
or Cook (336). 

As far as the point made against us, that we were not 
entitled to the rents and profits until our cross-bill was 
hled, this may be shortly stated: that until Mrs. Dawson’s 
second marriage, in December, 1879, we were not entitled 
to the possession of the premises. Thereafter we were 
entitled as remaindermen, without regard to the question 
of improvements. That demand was made and these par- 
ties advised thereof shortly after our contingent remainder 
ripened into the fee, is beyond doubt. We proposed to 
bring several suits in ejectment, one against Sherwin, one 
against Bacon, and finally, on the 23rd of August, 1880. 
we commenced the action against Little, with which your 
Honors are familiar. From that day our right to the rents 
and profits was perfect; and it was trom an even later date 
that they were allowed to us. ‘The appellants have no just 
ground of complaint against the clauses of the decree 
touching their rights as occupying claimants. 

EIGHTH POINT. 

Objection is made to the clause ot the decree allow- 
ing to the guardian ad item five hundred dollars, to be 
taxed in the costs, but such matters are not subject to 
inquiry here. L. C. BURR, 

Solicitor for Appellants. 

J. M. WOOLWOTH, Of Counsel. 


